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§  511  SUBETIES  ON  JUDICIAL  BOND& 

§  511.  SuretieB  on  judicial  bonds.— Such  cases  relating  to 
sureties  on  obligations  given  in  the  course  of  the  administra- 
tion of  justice  as  do  not  more  properly  come  under  some  other 
subdivision  of  this  work  will  now  be  noticed.  Sureties  on  such 
obligations,  like  all  other  sureties,  have  a  right  to  stand  on  the 
strict  terms  of  their  contract.  Their  contracts  are  construed 
in  all  respects  like  other  contracts  of  suretyship.  The  essential 
elements  are  the  same,  and  they  are  released  by  non-liability 
of  the  principal,  want  or  failure  of  consideration,  giving  time 
or  other  alteration  without  their  consent  the  same  as  other 
sureties,  all  of  which  is  shown  in  detail  in  the  following  sec- 
tions. 

§  512.  Essential  elements  of  an  appeal  bond— Failure  of  con- 
sideration.— An  appeal  bond  like  other  contracts  of  suretyship 
must  have  proper  parties,  subject  matter  on  which  to  act, 
must  state  the  contract^  and  must  be  supported  by  a  legal 

so  In  Bennett  v.  Superior  Court,  acknowledge  himself  to  be  bound 
113  Calif.  440|  45  Pac.  Bep.  808,  de-  in  any  amount  or  upon  any  eondi- 
fendant  appealing  from  a  judg-  tions.  His  name  is  simply  at- 
ment  of  a  justice  of  the  peace  filed  tached  to  an  undertaking  which, 
a  bond  before  the  justice  with  two  upon  its  face,  shows  that  he  is  not 
sureties.  One  of  them  failed  to  a  party  to  it.  The  case  of  Dore  ▼. 
justify  and  a  third  party  who  jus-  Covey,  13  OaUf.  502,  is  not  in 
tified  signed  the  bond,  although  his  point.  There  the  name  of  one  of 
name  was  nowhere  mentioned  in  the  sureties  was  omitted  from 
it.  Held,  by  a  divided  court,  that  the  body  of  the  bond,  and  the 
the  paper  was  not  a  bond  with  court  held  the  omission  immate- 
'' sureties''  required  by  the  stat-  rial,  saying  it  is  not  necessary  that 
ute,  that  the  attempted  appeal  was  the  names  of  the  stipulators  should 
void  and  must  be  dismissed.  Not-  be  inserted  in  the  body  of  the  bond 
withstanding  that  the  superior  to  make  it  obUgatory;  and,  as  a 
court  of  San  Diego  county,  to  necessary  conclusion  from  such 
which  the  appeal  was  taken  had  holding,  declared  the  omission  of 
aUowed  the  appeUant  to  file  a  new  the  name  of  one  of  the  sureties 
appeal  bond  in  that  court.  The  from  the  body  of  the  bond  imma- 
court,  after  quoting  the  bond,  terial.  That  decision  is  clearly 
which  read,  ***  *  We,  the  un-  correct.  But  this  is  no  such  casa 
derdgned  E.  W.  Newkirk  and  E.  F.  Here  the  named  of  two  purported 
Ohase,  do  hereby  *  *  undertake  sureties  are  inserted  in  the  body 
*  *  to  which  amount  we  acknowl-  of  the  bond,  and  (Lassen's  name  is 
edge  ourselves  jointly  and  severaUy  not  one  of  them;  the  insertion  of 
bound,''  said  (p.  442):  ''It  ap-  two  other  names  results  in  the  nee- 
pears  that  (Lassen  [the  new  surety]  essary  exclusion  of  his  nama  It 
does  not  agree  to  do  anything.  He  cannot  be  assumed  that  his  name 
makes  no  promises.    He  does  not  was  intended  to  be  plaeed  there. 
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coDsideratioii.  As  the  term  indicates  it  must  be  under  seaL^^ 
The  principal  in  an  appeal  bond  must  be  one  who  has  such  an 

interest  in  the  judgment  order  or  decree  appealed  from  as  en- 
titles him  to  the  statutory  right  of  appeal.^  No  one  can  be  a 
surety  who  is  already  liable  for  the  judgment  appealed  from.^^ 

*     *"     In  Hibemia    Society    v.  644,  was  an  aetion  on  an  appeal 

IVeeae,  127  Calif.  70,  59  Pac  Bep.  bond  given  by  a  defendant  in  a 

709,  an  appeal  bond  dated  and  ae-  f  oreclosnre  suit  who  was  not  the 

knowledged  prior  to  the  appeal  and  mortgagor,  or  liable  for  the  mort- 

apparently  referring  to  an  earlier  gage,  conditioned  for  the  payment 

appeal  in  the  same  case  was  held  of  any  deficiency  on  sale;  held,  that 

insnffioient  and  appeal  dismissed.  the  undertaking  was  valid  and  en- 

SI  In  King  Hardware  Co.  v.  Bow-  f  orceable   even  though  the   party 

den,  113  Oa.  924,  39  8.  £.  Bep.  404,  giving  the  bond  could  in  no  event 

it  was  held  that  an  appeal  bond  be  held  personally  on  the  mortgage 

signed  "King  Hardware  Co.   (L.  debt    Cf.  Wanless  v.  West  Chicago 

8.),  per  Clyde  L.  King,  See.  and  St  B.  B.  Co.,  77  lU.  App.  120. 

Treas^  Prin.;  W.  D.  Burch  (L.  S.),  ss  Thus  an  appeal  bond  with  a 

See 'y,"  was  insufficient  to  bind  the  co-defendant   of  appellant  as  the 

King  Hardware  Company  whether  only  surety  is   a  nullity;   appeal 

it  was  regarded  as  a  partnership  must    be    dismissed;    nothing    to 

or  a  corporation.    A  mere  recital  of  amend  by:     Benson  v.  Shines,  107 

a  seal  is  of  course  not  sufficient  Ga.  406,  33  S.  E.  Bep.  439.     In 

Mayor  v.  Apel,  49  Mo.  190.  Stewart  v.  Hall,  106  Ga.  172,  32 

»In  Fischer  v.  Hanna,  21  Colo.  S.  £.  Bep.  14,  it  was  held  that 
9,  39  Pac  Bep.  420,  an  appeal  bond  where  the  surety  on  an  appeal  bond 
eontained  a  recital  that  judgment  was  also  surety  on  a  replevin  bond 
liad  been  entered  against  the  ap-  given  in  the  same  case  and  for  the 
pellants  therein  named  for  $5,-  same  principal,  ''the  appeal  would 
713.66,  and  obligated  the  sureties  be  dismissed  for  want  of  a  valid 
therein  to  pay  such  judgment  in  bond.''  Citing  Gordon  v.  Bobert- 
«a86  of  affirmance.  Held,  on  motion  son,  26  Ga.  410,  and  Euf  ala  Insur- 
to  dismiss  appeal,  that  the  stat-  ance  Co.  v.  Plant,  36  Ga.  623.  Each 
utory  condition  could  not  be  en-  of  which  cases  holds  that  where 
forced  against  them  when,  as  a  the  surety  on  the  appeal  bond  is 
matter  of  fact,  no  such  judgment  already  bound  for  the  judgment  ap- 
liad  been  entered  against  appel-  pealed  from,  the  bond  is  a  nullity 
lants,  and  appellants  were  not  even  and  cannot  be  amended  or  addi- 
parties  to  the  suit,  and  that  the  tional  sureties  received.  In  Harv- 
statute  ''ean  only  apply  where  the  ely  v.  Daly,  112  Ga.  822,  38  S.  E. 
party  against  whom  the  judgment  is  Bep.  41,  the  surety  had  been  surety 
rendered  is  the  appellant.''  Citing  for  the  same  principal  in  the  same 
Hall  V.  Pay  Bock  C.  M.  Co.,  6  case  on  a  bond  to  dissolve  the  gar- 
Colo.  81.  But  where  one  having  a  nishment  and  judgment  had  al- 
right to  appeal  makes  the  bond  ready  been  entered  against  him 
needless^  onerous  it  seems  that  upon  that  bond.  Held,  the  appeal 
be  is  bound  by  its  terms.  Johnson  was  a  nullity. 
v»  King,  91  Calif.  307,  27  Pae.  Bep. 
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The  statutory  right  of  appeal  must  eadlst,^  and  the  appeal  bond 
must  operate  as  a  stay ;  otherwise  the  bond  is  without  condd- 
eration.  The  validity  of  an  appeal  or  stay  bond  depends  upon 
its  efficacy  in  performing  the  office  or  accomplishing  the  end 
or  result  contemplated  by  the  parties  at  the  time  it  was  giveii. 
And  when  it  fails,  for  any  legal  reason,  to  secure  the  stay  and 
the  judgment  is  enforced  as  if  the  bond  had  not  been  given, 
the  sureties  cannot  be  held  liable.^^    Other  cases  hold  the  con- 


24  Jabine  ▼.  Oates,  116  Fed.  Bep.  any  saffieient  reason,  to  treat  the 

861,  attempted  appeal  from  an  or-  nndertaking   as   invaUd,  and   pro- 

der  granting  a  writ  of  mandamus,  ceeds  to  eoUect  his  judgment  in  dis- 

when  the  statute  provides  for  no  regard   thereof,    he    cannot   after- 

suoh  appeal.    An  appeal  bond  that  wards  maintain  an  action  iq>on  it, 

has  been  given  in  pursuance  of  a  and  hold  its  obUgors  to  liabiUty 

statute    which    is    afterwards    ad-  thereon."    The  court  said  that  the 

judged  unconstitutional  is  held  good  only   consideration   for   an   appeal 

as  a  common  law  obligation,   pro-  bond  is  the  b^iefit  expected  to  be 

Tided  it  still  rests  upon  a  sufficient  deriyed  from  the  suspension  of  the 

consideration.    Steyenson  v.  Morgan,  plaintiff's   proceedings   to   enforce 


Neb.,  Jan'y,  1903,  93  N.  W.  Eep. 
180;  Daniels  v.  Tearney,  102  U.  S. 
415,  26  L.  Ed.  187.  Contra,  Brook- 
man  T.  Howill,  43  N.  Y.  554,  3  Am. 
Bep.  731;  Poole  v.  Kermit,  59  N. 
Y.  554;  Byers  ▼.  State,  20  Ind.  47. 
An  appeal  bond  stating  no  sum  as 
penalty,  but  conditioned  for  the  pay- 
ment of  the  judgment  appealed  from 


his  judgment  and,  "To  hold  that 
the  obligee  may  enforce  such  an 
undertaking  after  repudiating  it 
as  a  stay,  would  authorize  a  re- 
covery by  one  party  without  re- 
quiring the  performance  of  an  im- 
plied condition  and  compel  the 
pajmient  of  obligations  by  the  other 
for  which  he  has  received  no  con- 


in  the  event  of  its  affirmance,  was    sideration.^'   For  a  like  ruling  npen 


held  sufficient  to  bind  the  sureties 
in  Wile  v.  Koch,  54  Ohio  St  608, 
44  N.  E.  Bep.  236. 

2»  O'Brien,  J.,  in  Wing  v.  Bogers, 
138  N.  Y.  361,  34  N.  E.  Bep.  194. 
Thus,  in  Hemmingway  v.  Poucher, 
98  N.  Y.  281,  an  appeal  bond  was 
given  in  1872,  upon  an  appeal  to 
the  Supreme  Court.  Nothing  fur- 
ther was  done  until  in  1882,  appel- 
lant was  ruled  to  furnish  a  new  ap- 
peal bond.  He  failed  to  furnish  a 
new  bond  and  thereupon  execution 
issued  on  the  judgment  appealed 
from.  Held,  that  the  sureties  on 
the  appeal  bond  were  discharged. 
The  court,  by  Buger,   C.  J.,   said 


similar  facts  see  Collins  v.  Ball,  31 
Hun  (N.  Y.  Supreme  Ct.)  187,  cit- 
ing Manning  v.  Gould,  90  N«  Y. 
480,  as  applicable  in  principle. 
Upon  like  considerations,  if,  by  rea- 
son of  death,  injunction  or  other 
cause,  there  can  be  no  trial  of  the 
case  on  appeal,  the  surety  on  the 
appeal  bond  is  not  liable  for  the 
judgment  appealed  from:  Plant- 
ers' Bank  v.  Hudgins,  84  Oa.  108, 
10  S.  E.  Bep.  501^  Bleckley,  J.  See, 
also,  Otero  County  y.  Hoffmire,  9 
Colo.  App.  526,  49  Pac.  Bep.  375,  in 
which  case  an  appeal  was  taken  to 
the  county  court  from  the  jud^ 
ment  of  a  justice  to  whom  the  case 


thaty  ^'If  the  obligee  elects,  for    had  been  taken  by  change  of 'venue 
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trary  upon  the  ground  that  the  obligors  are  estopped  by  the 
recitals  of  the  bond.^^  Before  an  appeal  bond  is  effectual  as 
a  stay  or  binding  on  the  obligors  it  must  be  approved  in  the 
manner  prescribed  by  statute  or  by  judicial  decision^  and 
delivered  to  the  clerk  for  filing. 


from  another  justice.  Appellant 
entered  a  special  and  limited  ap- 
pearance in  the  eonnty  court  and 
moved  to  dismiss  the  appeal  be- 
cause the  justice  from  whom  the 
ehange  of  yenue  had  been  taken 
was  not  the  "nearest  justice"  as 
required  by  law.     Held,  that  the 


appeal  is  ultimately  dismissed," 
said  the  court.  This  "has  been 
applied  to  eases  where  appeals  were 
prosecuted  from  unappealable  or- 
ders and  judgments^  where  bonds 
have  been  given  after  time,  where 
there  has  been  a  failure  to  file  a 
transcript  in  accordance  with  the 
sureties  on  the  appeal  bond  were    statute  or  the  orders  of  the  court, 


not  liable  because  the  justice  to 
whom  the  case  was  transferred 
acquired  no  jurisdiction.  Citing 
inter  alia  Allen  v.  Belcher,  3  Oil- 
man (Bl.)  594;  Baxter  v.  People,  2 


and  in  f aet  in  nearly  all  eoneeiy- 
able  classes  of  eases  wherein  the 
appellant  was  unsuccessful  in 
maintaining  his  right  to  further 
prosecute  the  suit.     All  the  cases 


Gilman  (111.)  578.  Certiorari  bond  are  based  on  the  principle  of  estop- 
held  not  necessary  where  <me  has  pel,  and  the  surety  has  been  re- 
been  conyicted  of  violating  city  ordi-  fused  the  right  in  all  of  them  to 
nance^  applies  for  writ  of  certiorari,  be  heard  to  say  he  was  not  bound 
Mohrman  v.  Augusta,  103  Ga.  841,  by  his  contract  because  of  the  f  ail- 
31  S.  E.  Bep.  95.  Being  required  by  ure  to  obtain  that  for  which  the 
the  eiyil  code  it  is  necessary  only  to  bond  was  given." 
eivil  actions.  ^  It  has  been  held  that  the  ap- 
se In  Creswell  v.  Herr,  9  Colo,  proval  of  an  appeal  bond  being  a 
App.  185,  48  Pac.  Bep.  155,  sev-  judicial  act  cannot  be  delegated  to 


oral  defendants  prayed  a  joint  ap- 
peal and  only  one  of  them  filed  an 
appeal  bond.  It  recited  the  judg- 
ment as  a  judgment  against  him 
and  an  appeal  by  him.  The  appeal 
having  been  dismissed  because,  be- 
ing a  joint  appeal  it  was  not  per- 
fected by  a  several  bond,  it  was 


the  clerk:  Freeman  v.  Clay,  48 
Fed.  Bep.  849,  1  C.  C.  A.  115,  2  U. 
S.  App.  254.  Citing  and  following 
CBeilly  v.  Edrington,  96  U.  B. 
724.  In  each  case  appellant  was 
given  leave  to  file  a  new  bond. 
Contra,  Miller  v.  Burket,  132  Ind. 
469,  32  N.  £.  Bep.  309;  Liscomb  v. 


held  that  the  sureties  were  never-    Eldredge,  20  B.  I.  835,  88  Atl.  Bep. 


theless  liable,  that  they  were 
estopped  by  the  recitals  of  their 
bond  from  showing  that  the  judg- 
ment was  joint  and  the  appeal  joint 
and  that  they  gave  the  bond  as  up- 
on an  individual  appeal.  ^'Having 
obligated  himself  to  pay  the  judg- 
ment,in  ease  the  appeal  is  not  sne- 
eenfnlly  prosecuted,  he  must  an- 
swer under  his  contract  when  the 


1052.  In  McClelland  v.  Pyeatt 
(Ind.  Ter.),  49  Fed.  Bep.  259,  1  C. 
C.  A.  241,  4  TT.  8.  App.  98,  it  was 
held,  on  motion  to  dismiss,  that  an 
approval  of  a  supersedeas  bond 
dated  before  the  writ  of  error  is- 
sued was  sufficient;  the  presump- 
tion was  that  it  was  reapproved 
afterwards.  In  Briggs  v.  Dunne, 
163  ni.  36,  46  N.  E.  Bep.  628,  it 
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§513.  Oonstrnctioii  of  appeal  bonds— Effect  of  change  of 
yenne  to  another  connly— Abolishment  of  appellate  court— All 
obligors  on  appeal  bond  liable  if  judgment  affirmed  against 
any— Am^idment  after  appeal— Sureties  on  an  appeal  bond 
are  bound  only  according  to  the  terms  of  their  contract.  An 
appeal  bond  from  a  judgment  rendered  by  a  justice  of  the 
peace  provided  that,  if  the  parties  appealing  should  pay  and 
satisfy  whatever  judgment  might  be  rendered  by  the  circuit 
court  of  Hancock  county  upon  the  dismissal  or  trial  of  the 
appeal,  then  the  obligation  should  be  void.  The  statutory  form 
prescribed  for  appeal  bonds  was:  *' Shall  pay  whatever  judg- 
ment shall  be  rendered  by  the  court  upon  dismissal  or  trial 
of  said  appeal.''  The  venue  in  the  case  was  changed  from 
Hancock  county  to  another  county,  and  a  judgment  was  there 
rendered  against  the  party  appealing.  Held,  the  surety  was 
not  liable  on  the  bond.  The  bond  was  binding  on  the  surety 
so  far  as  its  terms  went,  but  no  further,  and  no  judgment  had 
been  rendered  by  the  circuit  court  of  Hancock  county.  The 
court  said  that  if  the  bond  had  been  in  statutory  form  the 
surety  would  have  been  liable.^  Judgment  was  rendered  in  the 
court  of  common  pleas  and  appeal  bond  with  sureties  was 
given  to  the  "supreme  court''  of  a  county.  The  supreme  court 
had  before  that  time  been  abolished,  and  a  'district  court"  es- 
tablished in  its  stead.  The  case  was  heard  in  the  district 
court.  Held,  the  surety  in  the  appeal  bond  was  not  liable  for 
any  judgment  rendered  therein.^   Judgment  was  recovered  be- 

was  held  that  the   circuit    court  A.  8,  24  U.  S.  App.  63S.     dfhig 

might  revoke  its  approval  of  an  0  'Beillj  v.  Edwards,  96  IT.  S.  724. 
appeal  bond  within  the  term.    In        i  Sharp  v.  Bedd^  6  Gilm.  (Bl.) 

Kreling  v.  Kreling,  116  Calif.  458-  88. 

461;  48  Pac.  Bep.  483,  it  was  held  s  Myres  v.  Parker,  6  Ohio  8t  501. 
that  where  the  statute  makes  the  To  similar  effect,  where  an  appeal 
clerk  judge  of  the  sufficiency  of  bond  was  conditioned  to  jMiy  con- 
an  appeal  bond  and  provides  no  demnation  money  in  the  district 
mode  of  appeal  from  his  decision  court,  it  was  held  that  the  sureties 
the  court  will  not  review  his  de-  thereon  were  not  liable  for  a  de- 
cision. Appeal  bond  approved  by  cree  rendered  by  the  court  of  com- 
the  clerk  when  it  should  have  been  mon  pleas.  Smith  v.  Henesman,  30 
approved  by  the  judge;  appeal  will  Ohio  St.  662.  But  see  Hutchinson 
not  be  dismissed  without  chance  to  v.  Grout,  40  Hun  (N.  Y.)  207.  And 
file  a  new  bond:  Chicago  Dollar  Di-  an  appeal  bond  given  to  perform 
rectory  Co.  v.  Chicago  Directory  Co.  such  judgment  as  should  be  given 
(lU.),  65  Fed.  Bep.  463,  13  C.  C.  by  the  supreme  court  is  not  an  ob* 
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fore  a  jturtiee  against  S  and  H,  who  jointly  appealed  and  gave 
an  appeal  bond  with  sureties,  which  stated:  '^I  do  hereby 
*  *  promise  and  undertake  that  the  appellants,  if  judgment 
be  rendered  against  them  on  appeal,  will  satisfy  sneh  judgment 
and  costs,"  etc.  Judgment  was  affirmed  against  only  one  of 
the  appellants.  Held,  the  sureties  on  the  appeal  bond  were  lia« 
ble.^  And  it  is  held  that  the  sureties  on  an  undertaking  in 
the  usual  form  on  an  appeal  from  a  judgment  against  two  or 
more  defendants  severally  liable  are  bound,  if  the  judgment  is 
affirmed  as  to  one  of  the  defendants,  although  it  is  reversed 
as  to  the  others.  The  court  said  it  was  the  same  as  if  each  de- 
fendant had  appealed  separately,  ''and  we  are  to  construe 
the  imdertaking  in  reference  to  the  character  of  the  judgment 
it  was  given  to  secure. "  ^    A  supersedeas  bond  was  given  to 

ligation  to  perform  the  jadgment  of  judgment  is  affirmed  as  to  two  of 

another  and  lower  appeUate  court,  the   defendants   and   a   new   trial 

notwithstanding  the  case  in  which  granted  as  to  the  third.    Goodwin 

sneh  bond   was  given  was  under  y.  Bund,  102  N.  Y.  224.    Appeal 

the   eonstitntion   and  laws  trans-  bond  made  by  A,  B  A  0,  three 

f erred  from  the  supreme  to  the  ap-  def endantSj  jointly  and  severally, 

pellate  court.    Granor  v.  Beardon,  Judgment    on    appeal    against    A 

39  Mo.  App.  306.  only.    Held,  that  B  and  C,  though 

sAIber  v.  Forelicht,  89  Ohio  Bt.  not  liable  as  principals,  are  liable 

245,  overruling  Lang  v.  Pike,  27  as   sureties:     Lewis   v.   Ifanlden, 

Ohio  St.  496.    To  similar  effect,  see  98  Ga.  758,  21  a  K  Bep.  147,  fol- 

Lutt  V.  Sten«tt|  26  ^Q^an.  561.  But  lowed  in  Waldrop  v.  Wolff,  114  Ga. 

see,   however,   Grieff  v.  Kirk,   17  610.     In  Kincaid  v.  Halpem,  65 

La.  Ann.  25;  Bhimer  v.  Hightshue,  Ark.  616,  48  8.  W.  Bep.  87,  two 

7  Blaekf •  (Lid.)  238.    Bee,  on  this  defendants  appealed  from  the  judg- 

Bubject,  Kelt  v.  Whittier,  31  Ohio  ment  of  a  justice  of  the  peace.    In 

St.  475.     In  Bosenberg  v.  Btover,  the   eircuit   court    judgment    was 

N.  J.,  Feb.,   1902,    51    AtL    Bep.  given  against  one  only.    Held,  that 

931,  defendant  appealed  from  the  the  other   defendant    was    liable, 

judgment  of  a  justice  of  the  peace  ' '  He  need  not  have  signed  the  bond 

in  favor  of  a  husband  and  wife,  of  Hicks  in  order  to  appeal,''  said 

and  the  common  pleas  court  found  a  the  court.     ''He  could  have  exe- 

judgment    in    favor    of    the    wife  cuted  a  separate  bond  binding  him- 

alone;  held,  that  the  sureties  were  self   and   sureties  to  satisfy   any 

liable.  judgment  rendered  by  the  eirenit 

«  Seacord  v.  Morgan,  3  Eeyes  (N.  court  against  himself  only.     Had 

T.)  636;  Id.,  4  Abb.  Bep.  Om.  Gas.  he  done  this,  neither  he  nor  his 

172.     To  similar   effect,  see  Ives  bondsmen    would    have    been    re- 

▼.  Hulce,  17  Bradw.  (HL  App.)  35.  eponsible  for  the  judgment  against 

So  the  sureties  to  an  undertaking  Hicks    *     *    as  the  bond  here  is 

cm  appeal  from  a  judgment  in  a  in  the  form  provided  by  statute, 

replevin  suit  are  bound  where  the  and  as  the  signers  thereof  are  sure* 
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stay  proceedings  pending  a  writ  of  error.  One  person  was  er- 
roneously  joined  as  co-plaintiff  in  the  writ,  and  having  no  in- 
terest  in  the  proceedings  his  name  was  stricken  out  in  the 
supreme  court  after  the  bond  was  given.  Held,  that  as  the  law 
permitting  such  amendment  was  known  to  the  surety  in  the 
bond  when  he  became  bound,  he  must  be  held  to  have  signed 
subject  to  all  such  contingencies,  and  he  was  not  discharged 
by  striking  out  the  name.^  But  where  the  plaintiff  in  a  case 
was  changed  after  the  surety  in  an  appeal  bond  had  become 
liable,  it  was  held  that  such  surety  was  not  liable  for  any  judg- 
ment which  might  thereafter  be  rendered  in  the  case.® 

§  514.  Same  continued— Liability  of  sureties  for  deteriwa- 
tion  pending  appeal— Statutes— Meaning  of  ''afflrmanoe'' — 
Liability  for  interest — attcMmey's  fees. — ^An  appeal  bond  was 
conditioned  that  appellants  ''shall  prosecute  their  said  appeal 
to  effect  and  answer  all  damages  and  costs  if  they  shall  fail  to 
make  good  their  plea."  The  suit  was  in  equity  to  set  aside  a 
trust  deed  for  fraud  upon  creditors  and  the  appeal  was  from 
an  order  vacating  an  order  of  discontinuance  which  had  there- 
tofore been  procured  by  fraud  of  appellants.  Pending  the  ap- 
peal the  property  in  question  in  appellants'  possession,  les- 
sened in  value  from  $1,500  to  $500,  which  was  its  value  when 
the  order  appealed  from  was  affirmed.  Held,  in  effect,  that 
the  sureties  on  the  appeal  bond  were  liable  for  the  loss  sustained 
by  the  appellee  by  reason  of  such  deterioration  and  judgment 
against  them  for  the  full  amount  of  the  penalty  was  af- 
firmed.^   Statutes  relating  to  the  liability  of  sureties  on  ap- 

ties  for  Hicks  as  well  as  Halpem,  « Phillips     ▼.     Wells,     2    Sneed 

we   are   of  the   opinion   that   the  (Tenn.)  154.    A  defendant  appealed 

plaintiff  is   entitled   to   judgment  from  a  judgment  and  gave  bond 

against  them.''    In  Prior  v.  Pye,  with  sureties.    Pending  the  appeal 

164  Mass.  316,  41  N.  E.  Bep.  353,  he  became  a  bankrupt,  and,  upon 

the  release  bond  given  by  two  de-  motion,  the  assignee  in  bankruptcy 

f endants  in   an    attachment    suit  was  substituted  as  defendant.  Held, 

bound  the  obligors  to  pay  the  final  the   sureties  on   the   appeal  bond 

judgment  ''in  the    aforesaid    ae-  were  released.    Thomas  ▼.  Cole,  10 

tion.''    Held,  that  they  were  liable  Heisk.  (Tenn.)  411. 

where     judgment     was     obtained  ^Foiton    v.    Fletcher,    12    App. 

against  only  one  of  the  two.    Pol-  Cas.  (D.  C.)  1.     "The  very  wide 

lowing    Campbell    v.    Brown,    121  range  and  varying  character  of  ae- 

Mass.  516.  tions,    suits,    judgments    and    de- 

B  Sherry  y.  State  Bank,  6  Ind.  crees,''  said  the  court,  Shepard,  J., 

397,  ''necessitated  broad  generalizations 
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peal  bonds  are  read  into  all  bonds  thereafter  executed.^  The 
word  '* affirmed"  in  an  appeal  bond  given  on  appeal  from  a 
J.  P.  in  Illinois  has  been  held  to  include  a  judgment  against 
the  appellant  in  the  circuit  court  where  the  trial  is  de  novo.^ 
Parol  evidence  is  admissible  to  show  what  is  meant  by  '^  cer- 
tain premises  in  Cook  County"  in  an  appeal  bond  in  a  forcible 
detainer  suit.^^  An  appeal  bond  conditioned  ''to  answer  all 
damages  and  costs"  if  appellants  ''fail  to  make  their  appeal 
good,"  has  been  held  to  make  the  sureties  therein  liable  for 
the  money  decree  appealed  from  with  interest  from  the  date 
of  its  entry .^^    An  appeal  bond  conditioned  to  pay  "all  the 


in  the  stipulated  condition  of  a  statnte  so  provided.  Note  the  In- 
form intended  to  operate  in  alL  diana  statute  referred  to  in  Bauh 
The  very  nature  and  uses  of  such  v.  Waterman,  29  Ind.  App.  344,  61 
bonds  and  their  general  reeitala^  N.  E.  Bep.  743,  note  46,  §  569. 
In  necessary  eonformity  to  the  •Best  Brewing  Go.  v.  B^lassen,  85 
terms  of  statutes  or  rules  of  eourt,  lU.  App.  464  at  469.  That  dismis- 
render  it  unreasonable  and  unjust  sal  of  appeal  is  equivalent  to  an 
to  give  the  liability  of  sureties  affirmance:  Wilson  v.  Welch,  8 
therein  the  strictness  of  interpre-  Colo.  App.  210,  46  Pac.  Bep.  106; 
tatlon  that  sometimes  applies  in  MueUer  v.  Kelly,  8  Colo.  App.  527, 
the  case  of  guarantors'  or  special  47  Pac  Bep.  72. 
sureties  in  voluntary  contracts  be-  loBest  Brewing  Co.  v.  Klassen, 
tween  two  parties.  The  interpre-  85  HL  App.  463,  supray  reversed, 
tatlon,  on  the  contrary,  should  however,  on  other  grounds  in  185 
rather  be  liberal,  for  the  necessary  IlL  37. 

protection  of  those  who  have  noth-  Tarr  v.  Bosenstein  (Ifass.),  53 
ing  to  do  with  the  form  or  ap  .  cd.  Bep.  112,  3  G.  0.  A.  466,  5  U. 
proval  of  the  obligation,  and  are  S.  App.  197,  affirming  51  Fed.  Bep. 
compelled,  against  their  wills,  to  368.  The  court  held  that  liability 
forego  their  legal  claims  and  incur  for  such  interest,  on  the  part  of  the 
risk  of  loss  by  reason  thereof.  This  sureties,  did  not  arise  as  on  con- 
view,  we  think,  is  sound  in  princi-  tract,  for  the  Massachusetts  Su- 
ple  and  supported  by  authority  in  preme  Court  had  held  in  Huntress 
analogous  cases.''  Citing:  McEl-  v.  Burbank,  111  Mass.  213,  that  in- 
roy  V.  Mumf  ord,  128  N.  Y.  307,  28  terest  on  judgments  of  sister  states 
N.  E.  Bep.  502,  reversing,  13  N.  Y.  could  be  recovered  only  at  the  rate 
Sup.  437;  Barton  v.  Hsk,  30  N.  Y.  fixed  by  the  law  of  Massachusetts, 
166, 172;  Ives  v.  Merchants'  Bank,  and  that  ''could  not  be  so  if  inter- 
12  How.  159;  Sessions  v.  Pintard,  est  on  a  judgment  was  presumed  to 
18  How.  106.  run  as  by  contract."  The  ruling 
•  Thus,  in  Lnz  ▼•  McLeod,  19  was  put  on  the  ground  that  interest 
Colo.  465,  86  Pac  Bep.  246,  it  was  on  the  decree  was  recoverable  by 
beld  that  flureties  were  liable  upon  execution  against  the  principal,  and 
dismissal  of  appeal,  whether  they  the  sureties  must  be  subject  to  the 
bad  so  contracted  or  not  because  a  same  liability.    The  fact  that  suit 
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costs  and  damages"  has  been  held  to  make  the  sureties  liable 
for  attorneys*  fees.** 

§  516.  Same  continued— Snrely's  liability  for  rents  pending 
appeal— Eyentiial  condemnation  money— ^Alimony. — ^An  appel- 
lant appealed  from  a  decree  cancelling  a  deed  and  quieting  title 
and  gave  a  supersedeas  bond  conditioned  to  ^' abide  by  and  per- 
form the  judgment  or  decree  rendered  on  final  order  which 
shall  be  made  by  the  supreme  court  in  the  cause."  Pending 
the  appeal  he  collected  $700  rents.  Held,  that  the  sureties  were 
not  liable  therefor,  nor  for  interest  on  the  proceeds  of  a  fore- 
closure sale  of  the  premises,  over  and  above  the  mortgage, 
which  were  held  in  the  hands  of  the  clerk  pending  the  appeal.*^ 
Defendant  was  surety  on  a  supersedeas  bond  given  on  appeal 
from  a  judgment  overruling  a  demurrer  to  plaintiff's  petition 
and  conditioned  to  pay  'Hhe  eventual  condemnation  money 
and  all  subsequent  costs."  Held,  that  he  was  liable  only  for 
costs  and  not  for  a  judgment  that  was  afterwards  recovered 
against  defendant,  his  principal.*^  Defendant  in  a  divorce 
suit  appealed  from  an  order  requiring  him  to  pay  $25  on  the 
first  day  of  each  month  'Muring  the  pendency  of  this  suit  and 
so  until  the  further  order  of  this  court."  His  appeal  bond  was 
conditioned  to  '' satisfy  and  perform  the  judgment  and  order 
appealed  from  in  case  the  same  shall  be  confirmed."  The 
order  having  been  affirmed,  it  was  held  that  the  sureties  were 
not  liable  for  any  instalments  accruing  after  the  affirmance.*^ 

agahurt  the  sureties  on  the  bond  held  that  the  obligee  might  recover 
was  begun  by  tmstee  process  in  a  a  reasonable  attorney's  fee  for  ser- 
state  court  of  Massachusetts  and  vices  rendered  resulting  in  an  af- 
removed  to  the  U.  S.  C.  C.  was  held  Ibrmance,  but  not  the  value  of  the 
not  to  affect  the  sureties'  UabiUty  minor's  services  Dending  the  ap- 
to  pay  interest,  although  "gener-  peal,  the  bond  ^  .^ig  informal  and 
ally  a  debtor  who  has  been  trustee  therefore  no*-  .pirating  as  a  super- 
does  not  pay  interest  unless  he  is  sedeas. 

shown  to  have  received  interest  or  is  Griswold   v.   Hazels,   82   Neb. 

had  expressly  promised  to  pay  it.*'  888,  f     N.  W.  Bep.  1047. 

i*In  Shows  V.  Pendry,  93  Ala.  i*"  anklin  v.  Kriegshaber,  114 
248;  9  So.  Bep.  462,  an  appeal  bond,  Oa.  ^7.  The  term  condemnation 
taken  in  a  habeas  corpus  proceed-  money  ^' means  the  money  which 
ing  to  procure  the  release  of  a  by  the  original  judgment  the  plain- 
minor  who  was  claimed  by  defen-  tiff  in  error,  the  principal  in  the 
dant  as  an  apprentice  was  condi-  bond,  is  adjudged  to  pay."  Hayes 
tioned  to  pay  ^'aU  the  costs  and  v.  Weaver,  61  Ohio  St.  55,  55  N.  E. 
damages  that  may  accrue  on  and  Bep.  172. 
l^  reason  of  said  appeal.''    It  was  »  Cowsm  v.  Cewaa|  19  Oolo.  31)6, 
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S  616.  Oonrtructian  of  def  ectire  tspp^al  and  other  court  bonds 
— ^aaes  disr^rarding  defects — ^Holding  ttiat  misrecital  of  judg- 
ment^ court  or  subject  matter  does  not  affect  validity. — ^When 
an  appeal  or  other  court  bond  is  defective  the  courts  differ 
as  to  the  construction  that  it  should  receive.  There  is  a  line 
of  cases  that  go  beyond  its  words  and  give  it  the  meaning  the 
obligors,  in  view  of  the  surrounding  circumstances,  are  sup- 
posed to  have  intended  it  to  have.  Defendant  in  a  divorce 
suit  appealed  from  an  order  that  he  pay  forthwith  $25  court 
costs  and  expenses,  $100  plaintiff's  counsel  fees,  $25  to  plaintiff 
forthwith,  and  $50  to  plaintiff  on  the  first  of  each  month  tem- 
porary alimony.  His  appeal  bond  recited  that  plaintiff  did 
on  March  6,  1894,  ''obtain  a  judgment  against  the  above 
bounden,  Oliver  W.  Dye,  for  the  sum  of  one  hundred  and  fifty 
dollars  and  costs  of  suit,"  and  was  conditioned  that  lefendant 
*' shall  duly  prosecute  said  appeal,  and  shall  moreover  pay  the 
amount  of  said  judgment,  costs,  interest  and  damages  rendered 
and  to  be  rendered  against  the  said  Oliver  W.  Dye  in  case  the 
said  appeal  shall  be  affirmed."  Held,  that,  notwithstanding  the 
misrecital  of  the  amount  of  the  judgment  the  sureties  were  lia- 
ble to  the  full  amount  of  the  penalty.  Enough  of  the  opinion 
is  given  in  a  note  to  show  the  reasoning  by  which  this  result 
was  reached.^®    Shortly  it  is  as  follows:    There  was  an  ef- 

36  Pae.  Bep.  547.    ''The  object  of  hia  remedy;   and  no  good  reason 

an  appeal  bond,"  said  the  court,  seems  to  exi«t  why  their  liability 

''is  to  preserve  the  rights  of  the  should  be  extended  beyond  the  time 

appeUee  pending  the  appeal,  that  and   after  their  interference    has 

is,  to  protect  him  against  any  loss  ceased  to  prejudice  the ,  appeUee 's 

he  may  suffer  by  reason  of  the  sus-  rights. '^ 

pension  of  his  remedy  and  to  as-  i«  Dye  ▼.  Dye,  12  Colo.  App.  206, 
sure  the  performance  of  the  judg-  55  Pac.  Bep.  205.  The  courts  by 
ment  superseded  thereby  in  case  Bissell,  J.,  said:  "It  would  be 
of  affirmance.  Wheii,  by  reason  of  conceded  that  this  bond  would  have 
an  affirmance  of  the  judgment  or  obligated  the  sureties  to  pay  the 
order  appealed  from,  the  super-  judgment  up  to  the  limit  of  the 
aeteas  obtained  by  virtue  of  the  ap-  penalty  of  their  bond  if  it  had  eon- 
peal  bond  expires  and  no  longer  tained  no  other  condition  and  no 
suspends  the  appeUee's  remedy,  the  other  recital  than  that  Bessie  H. 
liability  of  the  sureties  attaches  Dye  had  obtained  a  judgment 
and  a  right  to  an  action  against  against  Oliver  W.  Dye  from  which 
them  aecmes  for  the  enforcement  he  had  prayed  and  obtained  an  ap- 
ef  the  judgment  suspended,  and  peal,  and  the  sureties  had  agreed 
for  such  damages  as  they  may  have  that  he  should  pay  the  amount  of 
eansed  the  appeUee  by  postponing  of  the  judgment.    *    *   If  the  bond 
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fective  appeal.  There  eonld  not  have  been  an  effective  appeal 
without  a  perfect  appeal  bond.  Therefore  the  appeal  bond  was 
perfect.  The  same  construction  was  applied  in  the  case  of  an 
assignee's  bond.  Webb,  having  been  appointed  assignee,  gave 
a  bond  conditioned  to  pay  the  sum  recovered  whereas  he  should 


had  been  so  written  that  there  was 
enough  in  it  to  describe  the  judg- 
ment the  sureties  would  doubtless 
be  liable  to  the  bond  limit.  It  thus 
logically  leaves  this  question: 
Whether  the  misreeital  of  the 
amount  of  the  judgment,  or  the 
misdescription  in  the  statement  of 
$150,  absolutely  vitiates  what  would 
otherwise  be  a  contract  and  agree- 
ment of  the  parties  to  pay  the 
whole  judgment  and  leaves  the 
sureties  only  liable  to  that  amount. 
It  ought  not  to  be  true  and  the 
contrary  is  supported  by  many  well 
considered  cases  which  commend 
themselves  to  our  judgment."  Af- 
ter citing  cases  the  court  deduced 
the  rule  that  "Wherever  in  an  ap- 
peal bond  there  is  enough  to  identi- 
fy the  judgment,  a  misreeital  wiU 
not  affect,  limit  or  vary  the  liabil- 
ity of  the  sureties,  if,  from  the  in- 
strument itself  the  intention  to  be 
bound  to  answer  for  the  judgment 
may  be  gathered,"  and  said,  "It 
is  not  consistent  with  the  evident 
purpose  of  the  parties  to  limit 
their  liability  to  the  sum  of  $150, 
because  such  was  not  the  judgment 
from  which  the  appeal  was  taken, 
and  the  sureties,  like  the  principal, 
ought  to  be  charged  with  knowl- 
edge of  the  judgment  from  which 
the  appeal  was  prosecuted. ' '  More- 
over, the  appeal  is  a  creature  of  the 
statute  and  by  the  terms  of  the 
statute,  "the  party  must  file  in  the 
office  of  the  clerk  within  the  time 
limited,  a  bond  sufficient  to  cover 
the  amount  of  the  judgment  ap- 
pealed from  and  costs,  conditioned 
for  the  payment  of  the  judgment. 


*  *  Not  otherwise,  and  only  on 
that  condition  can  a  party  become 
entitled  to  an  appeaL  Acting  under 
this  statute,  which  was  the  sole 
warrant  for  Dye  to  prosecute  his 
appeal  from  the  judgment,  he 
prayed  an  appeal;  it  was  allowed 
on  condition  that  he  file  a  bond  in 
the  sum  of  $1,000,  according  to  the 
statute,  which  was  to  pay  the  judg- 
ment, interest  and  costs  in  case  it 
should  be  affirmed.  Either  one  of 
two  things  was  true:  There  never 
was  an  appeal  which  stayed  the 
judgment,  or  else,  the  bond  to  the 
limit  of  its  penalty  was  condi- 
tioned to  pay  the  judgment  from 
which  the  appeal  was  taken.  *  * 
When  the  appeal  was  perfected  in 
accordance  with  the  order  as  prayed 
and  this  bond  was  given,  it  would 
seem  that  a  simple  inqidry  ought 
to  determine  the  extent  of  the  lia- 
bility of  the  sureties:  Was  the  judg- 
ment superseded,  and  could  the 
plaintiff  have  sued  out  an  execu- 
tion for  the  enforcement  of  the 
judgment!  Manifestly  the  defen- 
dant in  error  would  say  "no,''  be- 
cause the  sum  then  due,  at  the  time 
of  the  giving  of  the  bond,  was  su- 
perseded by  the  obligation;  if,  then, 
the  judgment  was  in  fact  super- 
seded and  incapable  of  enforcement 
and  the  bond  had  any  binding  and 
obligatory  force,  it  must  not  be 
adjudged  that  it  only  extended  to 
the  limit  of  $150,  because  other- 
wise it  could  not  be  true  that  the 
appeal  superseded  the  enforcement 
of  the  judgment.  To  supersede  a 
judgment  the  bond  must,  under  the 
statute,  provide  for  the  payment  of 
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have  given  a  bond  to  obey  the  directions  of  the  appellate  court, 
and  the  court  held  that  the  sureties  thereon  were  liable  for 
his  failure  to  surrender  to  his  successor  all  the  property  that 
had  come  into  his  hands  or  control.^^  Other  like  cases  in  which 
the  sureties  in  a  defective  bond  were  held  liable  for  the  full 
amount  of  the  judgment  appealed  from  are  cited  in  a  note.^^ 
A  like  construction  has  been  given  to  a  forthcoming  bond.^* 


the  judgment  which  has  been  ren-    gent,  let  him  Buifer  the  conseqaenees 
dered  or  the  one  which  may  be    like  anybody  else. 


rendered  in  the  appellate  court. 
Unless^  then,  the  bond  is  condi- 
tioned and  operates  as  a  supersed- 
eas ex  yigore  there  was  no  appeal; 


iTByan  V.  Webb,  46  N.  T.  (39 
Hun)  435.  ''In  construing  such 
an  agreement/'  said  the  eourtj 
"the  language  used  is  to  have  a 


taken  most  strongly  against  him. 
*    *    The  undertaking  was  given, 


this  could  not  be  conceded  nor  was  reasonable  interpretation  according 
it  conceded  by  the  parties,  who  to  the  intent  t>f  the  parties  as  dis- 
acted  on  the  theory  and  hypothesis  closed  by  the  instrument  read  in 
that  the  judgment  appealed  from  the  light  of  surrounding  circum- 
had  been  superseded  and  was  no  stances  and  of  the  purpose  for 
longer  enforcible.''  This  case  is  which  it  was  made  and  so  as,  if 
representative  of  a  tendency  to  make  possible,  to  give  the  instrument  its 
for  the  surety  on  an  appeal  bond  intended  effect.  And  this  applies 
a  contract  such  as  the  presiding  to  the  obligations  of  sureties  as 
judge,  after  the  appeal  has  been  weU  as  any  other,  and  if  the  ex- 
decided,  thinks  he  ought  to  have  pressions  used  by  the  surety  are 
been  required  to  make  in  the  first  ambiguous,  the  ambiguity  wiU  be 
place.  Its  only  claim  to  justifica- 
tion is '  that  it  saves  the  appellee 
from  the  consequences  of  his  negli-  as  the  evidence  shows,  to  enable 
gence  in  failing  to  see  to  it  in  time  him  [the  assignee]  tb  keep  i>osses- 
that  the  i^peal  bond  is  in  proper  sion  of  the  property.  That,  with 
form.  A  judge  is  simply  a  hired  the  attending  circumstances,  war- 
man.  As  such  it  is  no  part  of  his  ranted  a  finding  that  the  sureties, 
duty  to  invent  contracts  between  by  the  language  used,  intended  to 
his  employers.  If  it  be  conceded  undertake,  In  case  the  order  was 
that  he  has  a  right  to  construct  the  affirmed,  that  the  appellant  would 
surety's  contract  for  the  laudable  do  what  the  order  required  him  to 
purpose  appearing  in  this  case,  he  do,  L  e.,  surrender  the  property  to 
has  the  same  right  to  construct  any  the  new  assignee,  and  effect  should 
other  contract,  of  any  kind,  for  any  be  given  to  the  undertaking  to  that 
other  laudable  purpose;  he  is  a  ser-  intent." 

vant  no  longer,  but  very  emphatic-  i^McElroy  y.  Mumford,  128  N. 

aDy  a  master.    Mr.  Ackley,  editor  of  Y.  303,  28  N.  E.  Bep.  502,  in  which 

this  edition,  suggests  that  the  only  case  appeal  was  taken  from  a  judg- 

safe  rule  is  to  construe  the  appeal  ment    for    $3,659.08    and    $122.97 

bond  strictly  according  to  its  terms,  costs  upon  afSrmanee,  and  the  ap- 


like  any  other  contract  of  surety- 
ahi^,  and  if  the  appellee  is  negli- 


peal  bond  recited  that  respondent 
had    recovered    a    judgment    for 
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§  617.  Which  80t  of  sureties  bouid  when  there  are  two  ap- 
peals in  the  same  case. — ^A  judgment  was  rendered  before  a 
jastiee,  from  which  the  defendant  appealed  to  the  county  court, 
and  gave  a  bond  with  sureties.  This  judgment  was  affirmed 
in  the  county  court  and  the  defendant  appealed  to  the  superior 
court,  giving  a  new  bond  with  other  sureties.  The  judgment 
was  affizaned  in  the  superior  court,  and  it  was  held  that  the 


$122.97,  ''being  eosts  of  affirm- 
ance" and  that  appellant  ' 'feeling 
aggrieved  thereby  intends  to  ap- 
peal tberefronii"  and  was  condi- 
tioned that  appellant  would  pay  all 
eosts  awarded  against  it  on  said 
appeal,  not  exceeding  $500,  and 
would  ''pay  the  sum  recovered  as 
directed  to  be  paid  by  the  judg- 
ment, or  the  part  thereof,  as  to 
which  judgment  affirmed."  The 
appellant  gave  not  only  the  $500 
jond  required  to  perfect  the  appeal 
but  also  combined  with  it  in  the 
same  instrument  the  bond  required 


the  recitals  and  that  the  sureties 
were  liable,  the  judgment  appealed 
from  having  been  affirmed. 

10  In  Adler  v.  Potter,  57  Ala.  571, 
a  forthcoming  bond  given  in  an  at- 
tachment  suit  misdescribed  the  at- 
tachment as  to  the  property  levied 
on  and  the  amount  named  in  the 
writ.  Held,  in  a  suit  on  the  bond 
that  "the  recitals  of  the  attach- 
ment, and  its  levy,  are  not  of  mat- 
ters of  substance,  but  of  matters 
of  inducement,  showing  the  consid- 
eration of  the  bond.  Mistakes  in 
these  recitals  will  not  vitiate  the 


for  a  stay  of  execution.    "This,"    bond,  for  they  are  not  an  essential 


said  the  court,  "indicated  an  un- 
mistakable intention  to  procure  a 
stay  of  execution  on  some  judg- 
ment already  entered.  Is  it  cred- 
ible to  suppose  that  it  was  intended 
to  procure  a  stay  for  the  insignifi- 
cant sum  of  •  the  costs  alone  and 
leave  itself  exposed  to  the  hazard 
and  inconvenience  of  being  forced 
to  pay  the  larger  sum  of  nearly 
four  thousand  dollars!"  In  Miner 
V.  Bogers,  65  Mich.  225,  31  N.  W. 
Bep.  845,  an  appeal  bond  con- 
tained a  recital  that  judgment  had 
been  stayed  until  the  next  term  in 
order  to  enable  defendant  to  settle 
a  bill  of  exceptions  and  move  for  a 
new  trial,  on  condition  of  his  fil- 
ing his  bond,  and  did  not  recite 
that  an  appeal  had  been  prayed  for, 
or  allowed,  but  was  conditioned  to 
pay  any  judgment  in  the  supreme 
court  "in  ease  said  cause  is  ap- 


part,  and  refer,  to  extrinsic  mat- 
ters, which  parol  evidence  may 
supply  or  correct.  Citing  Tall- 
madge  v.  Bichmond,  9  Johns.  85; 
Meredith  v.  Bichardson,  10  Ala. 
828;  MitcheU  v.  Ingram,  38  Ala. 
325.  See  also  Shreffler  v.  Nadel- 
hoffer,  133  IlL  536,  25  N.  K  Bep. 
630,  per  Bailey,  J.  Conard  v.  Ehr- 
man,  61  HL  App.  128,  was  debt 
on  a  forthcoming  bond  given  by  de- 
fendant, in  an  atachment  suit  be- 
fore a  justice  of  the  peace  condi- 
tioned that  the  attached  goods 
should  be  forthcoming  if  the  at- 
tachment suit  "shall  be  decided  in 
favor  of  the  plaintiff  therein  on 
the  question  of  the  title,  ownership 
or  right  of  possession  of  said  goods 
and  such  decision  *  *  shall  not 
be  appealed  from."  The  justice 
decided  in  favor  of  the  defendant 
in  attachment,  but  the  circuit  court 


pealed  to  said  court."   Held,  that    to  which  plaintiff  appealed  decided 
the  condition  governed  rather  than    in  favor  of  plaintiff  who  thereupon 
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sureties  in  the  first  bond  were  liable  therefor.  The  court  said : 
''The  surety  for  an  appeal  from  a  justice  is  bound  for  the 
action  and  obliged  to  perform  whatever  judgment  is  obtained 
in  it''^^  But  in  a  similar  case  it  was  held  that  the  execution 
of  the  latter  bond  operated  as  a  discharge  of  the  sureties  on 
the  former,  on  the  ground  that  the  second  appeal  extended  the 
time  of  payment,  and  prevented  the  sureties  on  the  first  bond 
from  forcing  their  principal  to  pay  by  proceeding  against  him 
forthwith.^  A  defendant  in  the  circuit  court  of  the  United 
States  gave  bond  with  surety,  conditioned  to  keep  and  perform 
the  final  decree  in  the  cause,  and  pay  all  sums  which  might 
therein  and  thereby  be  decreed  to  be  paid  by  him.  The  circuit 
court  rendered  a  final  decree  against  him  for  damages  and 
costs,  from  which  he  appealed  to  the  supreme  court  of  the 
United  States,  and  gave  bond  with  a  different  surety  to  pay  all 
such  costs  as  that  court  should  decree  to  be  paid  to  the  plaintiff 
upon  afSrmance  of  the  decree  of  the  circuit  court.  The  su- 
preme court  affirmed  that  decree  with  costs  and  interest,  and 
pursuant  to  its  mandate  the  circuit  court  decreed  that  its  own 
former  decree  be  affirmed  with  costs  and  interest,  and  that  exe- 
cution issue  for  the  sum  found  due  by  that  decree,  with  inter- 
est from  its  date,  and  for  the  further  amount  of  the  costs  de- 
creed by  the  supreme  court,  and  the  costs  taxed  in  the  circuit 
court  upon  the  return  of  the  mandate.  Held,  that  this  was  the 
final  decree  in  the  case  within  the  meaning  of  the  first  bond.^ 

§  518.  Same  continued— Oases  holding  the  latest  set  of  sure- 
ties primarily  liable  and  earlier  sets  released  by  settlements 


bTOught  gait  on  the  bond.     Held,  C.)  109,  per  HaU,  J.    Holding  that 

that  the  aareties  were  liable.  Where  the  taking  of  a  bond  by  a  circuit 

the  appeal  bond  correctly  described  court  as  a  substitute  for  an  appeal 

the  judgment   appealed  from,   ex-  bond  given  before  a  justice  does 

cept  stating  the  wrong  term,  held,  not  discharge  the  sureties  in  the 

that  the  sureties  were  liable:  White  latter  bond,  see  Ashby  v.  Sharp;  1 

V.  Boreing,  Ky.,  Oct.,  1902,  no  olfl  Litt.  (Ky.)  156;  Becker  v.  People, 

report,  69  B,  W.  Sep.  951,  24  Ky.  164  lU.  267,  45  N.  E.  Bep.  500.  Af- 

Law    Bep.    738.     Appeal   bond    on  firming  63  111.  App.  333.    See,  also, 

appeal  to  court  of  appeals  recited  next  section. 

that  the  appeal  had  been  taken  to  21  Winston  v.  Bives,  4  Stew.  & 
the  supreme  court.  Held,  that  this  Port.  (Ala.)  269  (1833).  For  die- 
error  did  not  justify  dismissing  the  tum  to  same  effect,  see  Justices  v. 
appeal:  Pershing  y.  Wolfe,  8  Selman,  6  Ga.  432. 
Colo.  App.  82,  44  Pac.  Bep.  754.  22  Jordan  v.  Agawam  Woolen  Co., 
so  Dolby  y.  Jones^  2  Dey.  Law  (N.  106  Mass.  571. 
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with  them,  etc. — ^It  is  held  that  where  there  are  snccessive  ap- 
peals in  the  same  case  and  the  judgment  appealed  from  is  af- 
firmed by  each  court  of  review,  the  judgment  debtor  has  a 
right  of  action,  at  least  for  the  amount  of  the  original  judg- 
ment appealed  from,  against  each  set  of  sureties.  As  between 
the  successive  sets  of  sureties  those  on  the  latest  bond  are  pri- 
marily liable  because  if  it  had  not  been  for  their  interposition, 
the  sureties  on  the  earlier  bond  might  not  have  been  called 
upon  to  pay .2^  A  party  appealed  to  the  general  term  and  then 
to  the  court  of  appeals  by  both  of  which  courts  the  judgment 
appealed  from  was  affirmed.  It  was  held  that  the  appeal  bond 
last  given  was  primarily  liable  and  that  the  appellee,  having 
released  the  sureties  thereon,  thereby  released  also  the  sureties 
on  the  earlier  bond,  because,  by  such  release,  the  sureties  on 
the  earlier  bond  were  deprived  of  a  remedy  over  to  which  they 
would  otherwise  have  been  entitled.**  Defendants  appealed 
from  a  decree  of  foreclosure  to  the  general  term  of  the  su- 
preme court  and  that  court  having  affirmed  the  decree,  defend- 
ant appealed  to  the  court  of  appeals.  The  first  appeal  bond 
was  in  the  penal  sum  of  $7,000,  the  second  $9,000.  Both  were 
conditioned  for  the  payment  of  any  deficiency  on  sale.  They 
were  signed  by  different  sets  of  sureties.  The  court  of  appeals 
affirmed  the  judgment  of  the  supreme  court.  The  deficiency 
was  about  $12,000.  The  full  amount  of  the  second  bond,  $9,000, 
was  collected.  Held,  that  the  sureties  on  the  earlier  bond  were 
liable  to  the  creditor  for  the  balance.^^  In  another  case  de- 
cided by  the  New  York  court  of  appeals,  an  appeal  was  taken 
to  the  general  term  which  affirmed  the  judgment  of  the  trial 
court  and  a  further  appeal  was  thereupon  taken  to  the  court 
of  appeals  which  affirmed  the  judgment  of  the  general  term. 
The  sureties  on  the  last  appeal  bond  took  an  assignment  of  the 

«»  Cullif  ord  V.  Walser,  158  N.  Y.  N.  T.  583,  supra,  the  court  said  that 

65,  52  N.  E.  Bep.  648,  recognizing  as  between  the  two  bonds  the  later 

the  rule  and  holding  that  bail  are  bond  was  primarily  liable  and  the 

sureties  within  its  meaning.  earlier  bond  secondarUy  liable  for 

24  Hinckley  v.  Kreitz,  58  N.  Y.  the  debt  so  that  a  release  of  the 

583,   1  Story  Eq.  Juris.  Sec.  325 ;  later  bond  would  release  the  earlier 

McGormick's     Adm'r     v.     Irwin  one,  but  the  collection  of  the  full 

(1860),  35  Pa.  St.  Ill  at  118.  amount  of  the  later  bond  waa  not 

26  Chester  v.  Broderick,   131   N.  a  release  and  did  not  lessen  the  lia- 

Y.  549,  30  N.  E.  Bep.  507.    In  this  bility  of  the  earlier  bond  to  the 

case,  citing  Hinckley  v.  Kreitz,  58  creditor. 
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judgments.  Held,  that  the  sureties  on  the  earlier  appeal  bond 
were  thereby  discharged.  Speaking  of  them  the  court,  by 
Peckham,  J.,  said:  **Such  sureties  became,  on  the  giving  of 
the  second  undertaking  to  pay  the  judgments,  sureties  for  the 
second  sureties,  and  when  the  second  sureties  paid  or  dis- 
^charged  their  obligation  to  the  owners  of  such  judgments,  and 
took  an  assignment  of  them,  they  could  not  enforce  them 
against  the  first  sureties,  "^e 

§  519.  When  sorely  on  appeal  bond  liable  to  former  surely  for 
the  debt. — ^If  principal  and  surety  are  liable  for  a  debt,  and 
judgment  is  recovered  against  the  principal,  from  which  he 
appeals  and  gives  an  appeal  bond  with  surety,  the  liability  of 
such  latter  surety  is  a  fund  to  which  the  original  surety  has 
a  right  to  look  for  the  payment  of  the  debt,  and  if  the  cred- 
itor releases  the  surety  in  the  appeal  bond,  he  discharges  the 
original  surety  to  the  extent  that  he  is  injured  thereby.*^ 
Judgment  was  recovered  against  A,  and  he  stayed  the  judg- 
ment, giving  B  as  surety  on  the  stay  bond,  which  was  condi- 
tioned for  the  absolute  payment  of  the  money  on  a  certain 
day.  An  execution  was  issued  against  A  and  B  on  the  stay 
bond,  which  might  have  been  levied  on  property  of  A  sufS- 
cient  to  satisfy  it.  While  the  execution  was  in  the  hands  of 
the  sheriff,  A  appealed  the  case  to  the  supreme  court  and 
gave  an  appeal  bond  with  C  as  surety.  Pending  the  appeal 
A  became  insolvent.  The  judgment  was  affirmed,  and  B  was 
compelled  to  pay  it.  Held,  he  was  entitled  to  subrogation  to 
the  creditor's  rights  against  C,  and  might  collect  from  C  the 
money  so  paid  for  him.^ 

§  520.  When  surely  on-  appeal  bond  not  liable  for  debt— 
When  liable  for  C0Bt8.-^The  condition  of  a  bond  to  prosecute 
an  appeal  in  the  nature  of  a  writ  of  error  was  as  follows: 
**Now,  if  the  said  A,  B  and  C  shall  well  and  truly  prosecute 
said.appeal  with  effect,  or,  in  case  of  a  failure  therein,  pay  and 

M  Wronkow  v.  Oakley,  133  N.  Y.  before  the  original  surety  for  the 

505,  31  N.  E.  Bep.  521.  debt  or  any  prior  surety  for  the 

>7  Barnes  v.  Mott,  64  N.  Y.  397,  debt  after  its  creation,  and  there- 
affirming  6  Daly  (N.  Y.  Com.  Pleas)  fore  to  an  earlier  surety  in  the 
150;  Lewis  v.  Armstrong,  47  Ga.  course  of  the  same  legal  proceed- 
289.  A  surety  of  the  principal  ings.  Moore  v.  Lassiter,  16  B.  J. 
debtor  who  becomes  bound  in  the  Lea  (Tenn.)  630. 
course  of  legal  proceedings  to  col-  s^Kellar  v.  Williams,  10  Bush 
leet  the  debt  makes  himself  liable  (Ky.)  216. 
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satisfy  all  costs  and  damages  that  may  be  awarded  against 
him  for  wrongfully  prosecuting  said  appeal  then  this  obliga- 
tion to  be  void."  Held,  the  sureties  were  bound  only  for  the 
damages  and  costs,  and  not  for  the  principal  debt,  although 
the  statute  provided  that  in  such  cases  the  bond  should  be 
given  for  the  payntent  of  the  debt.^*  The  condition  of  an  ap- 
peal bond  from  a  justice  was  as  follows:  *'to  be  void  on  con- 
dition that  the  said  *  *  (principal)  doth  prosecute  an  ap- 
peal, by  him  prayed  and  obtained,  to  the  next  circuit  court." 
The  principal  prosecuted  the  appeal,  but  was  defeated.  Held, 
the  surety  was  not  liable  for  the  judgment  against  the  princi- 
pal. The  surety  was  only  liable  that  the  principal  should  pros- 
ecute, and  he  had  done  that.^^  A  party  about  to  commence 
a  suit  by  capias  gave  bond  as  required  by  statute,  with  a 
surety,  binding  the  surety  that  the  principal  ''should  prosecute 
his  suit  with  effect,  or  in  case  of  failure,  pay  the  costs."  The 
plaintiff  recovered  in  the  court  below,  but. the  judgment  was 
reversed  in  the  supreme  court,  and  the  surety  on  the  above 
bond  was  sued  for  the  costs  of  the  supreme  court.  Held,  he 
was  not  liable  for  such  costs,  nor  for  any  costs  except  those  in 
the  court  where  the  suit  was  commenced.'^  The  bill  of  a  com- 
plainant was  dismissed  in  the  court  below,  and  he  appealed  to 
the  supreme  court,  giving  a  bond  with  a  surety  on  such  ap- 
peal.  The  judgment  having  been  affirmed  in  the  supreme  court, 
it  was  held  that  the  surety  in  the  appeal  bond  was  not  liable 
for  the  costs  in  the  court  below.^*  A  condition  in  a  chancery 
appeal  bond  "for  the  performance  of  the  decree  of  the  su- 
preme court,"  held,  not  to  be  construed  as  raising  a  liability 
for  the  payment  of  the  costs  below,  any  more  than  the  pay- 
ment of  a  money  decree.  The  court  said  that  such  bond  was 
not  intended  as  additional  security  for  the  original  indebted- 
ness, but  only  as  an  indemnity  to  the  appellee  against  further 
trouble  and  expense  while  the  case  was  being  reviewed  in  the 
supreme  court.  ^^    Sureties  on  an  appeal  bond  to  the  supreme 

M  Banks    v.     Brown,     4     Yerg.  »2  Terry    v.    Stuekely,    8    Yerg, 

(Tenn.)  198.  (Tenn.)  506.    And  to  similar  effect, 

soAlbertson  v.  McGee,  7  Yerg.  see,  also,  Denton  t.  Woods' Adm'r, 

(Tenn.)  106.  11  B.  J.  Lea  (Tenn.)  606. 

n  Hawkins  v.  Thornton,  1  Yerg.  MMichie  v.  EUair,  60  Mich.  73. 

(Tenn.)  146.    To  similar  effect,  see  See^  also,  Konntze  v.  Omaha  Hotel 

Dawson   v.   Holt,   12    B.    J.    Lea  Co.,   107   U.   S.   378;    Kennedy   ▼. 

(Tenn.)  27.  Nims,  62  Mich.  163. 
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court,  conditioned  that  the  appellant  will  pay  ''all  costs  and 
damages  which  may  be  awarded  against  him  on  said  appeal," 
are  held  not  liable  for  the  costs  of  an  appeal  by  their  principal 
to  the  court  of  appeals  from  a  judgment  of  affirmance  of  the 
supreme  court.**  Sureties  on  an  appeal  bond  to  the  court  of 
appeals  are  held  liable  for  all  the  costs  of  the  action,  and  not 
simply  for  those  incurred  upon  the  appeal.^*^  On  appeal  from  a 
judgment  establishing  the  title  to  certain  goods,  and  which 
judgment  was  affirmed,  it  was  held  that  the  sureties  on  the 
appeal  bond  were  liable  for  the  costs  only,  and  not  for  the 
value  of  the  goods.'* 

§  621.  Whan  surety  on  appeal  bond  discharged  if  his  risk 
increased. — ^A  case  was  commenced  before  a  justice  in  which 
judgment  was  recovered  against  the  defendant,  and  he  ap- 
pealed to  the  circuit  court.  In  the  circuit  court  the  ad  dam- 
num was,  by  stipulation  between  the  principal  and  creditor, 
increased  to  an  amount  beyond  the  jurisdiction  of  a  justice. 
The  case  was  afterwards  tried,  and  a  judgment  recovered 
against  the  defendant  for  an  amount  within  the  jurisdiction  of 
a  justice.  Held,  the  sureties  on  the  appeal  bond  were  dis- 
charged. The  court  said  if  the  ad  damnum  had  been  increased 
in  a  manner  which  the  court  might  have  ordered,  without  con- 
sult of  parties,  the  sureties  would  not  have  been  discharged, 
because  that  would  have  been  a  contingency  which  they  should 
have  contemplated.  But  their  contract  was  strictissimi  juris, 
and  they  were  not  bound  by  any  unauthorized  act  of  their 
principal.'^    Where  a  capias  issued  in  a  civil  case  by  a  justice 

M  Hinckley  v.  Kreitz,  58  N.  Y.  action  against  the  sureties  on  the 

583.     Thongh  where,  upon  appeal  bond  given  on   appeal  to  the  su- 

from  a  judgment  in  an  action  for  preme  court  that  the  sureties  there- 

the  recovery  of  possession  of  real  on  were  liable  for  the  waste   so 

property,  the  defendant  gave  an  un-  committed;  that  their  liability  was 

dertaking  with  surety  to  stay  pro-  not    limited    to    waste    committed 

ceedingSy    conditioned    inter    alia  pending  the  appeal  to  the  supreme 

that  ''he  will  not  commit  or  suffer  court.     Church  t.  Simmons,  83  N. 

to  be  committed  any  waste  there-  Y.  261,  reversing  same  case,  19  Hun 

on,''   and  the  judgment   appealed  (N.  Y.)   220;  Oulliford  v.  Walser, 

from  was  affirmed  by  the  supreme  158  N.  Y.  65,  52  N.  E.  Bep.  648. 

court,  and  he  then  appealed  to  the  sb  Burdett  v.  Lowe,  22  Hun  (N. 

court  of  appeals,  giving  a  new  bond  Y.)  588. 

with  sureties,  and  while  this  ap-  ><  Guyer  v.  Spotts,  85  Pa.  St.  51. 

peal   was   pending   the   defendant  '^Evers  v.  Sayer,  28  Mich.  47. 

committed  waste,  it  was  held  in  an  But  see,  contrsy  Hare  ▼.  Marsh,  61 
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of  the  peace  was  defective  in  not  stating  the  christian  names 
of  the  plaintiffs^  and  a  judgment  was  recovered  before  the 
justice  and  an  appeal  taken,  and  the  capias  was  amended  in 
the  court  above  by  inserting  said  christian  names,  it  was  held 
the  surety  on  the  appeal  bond  was  discharged  by  such  amend- 
ment.8®  An  appeal  was  taken  from  the  court  below  to  the 
court  of  appeals,  and  an  appeal  bond  was  given.  Pending  the 
appeal,  by  act  of  the  legislature,  the  court  of  appeals  was  au- 
thorized to  give  damages  to  the  extent  of  ten  per  cent  in 
appeal  cases,  and  gave  five  per  cent  damages  in  this  case. 
Held,  the  sureties  on  the  appeal  bond  were  not  discharged  by 
the  passage  of  the  act.  The  court  said  the  sureties'  ''contract 
was  entered  into  subject  to  the  power  of  the  legislature  to 
change  the  law  in  these  respects,  and  •  •  they  are  bound  by 
the  contract  construed  by  the  law  as  it  exists  at  the  time 
they  are  called  upon  to  perform  it.  This  class  of  cases  has  no 
analogy  to  those  where  parties  have  by  their  own  acts  changed 
their  contract  to  the  prejudice  of  a  surety  of  one  without  his 
assent."  *® 

§  522.  When  sureties  on  appeal  bond  not  released  by  contract 
for  settlement. — ^The  sureties  on  a  supersedeas  bond  defended 
on  the  ground  that,  pending  the  writ  of  error,  the  defendant, 
against  whom  judgment  had  been  obtained  for  $6,799  without 
their  consent,  made  an  agreement  with  the  plaintiff  to  pay  $600 
cash  and  give  plaintiff  six  bonds  of  $1,000  par  value  each  and 
plaintiff  agreed  to  accept  such  bonds  and  cash  in  full  settle* 
ment  provided  the  defendant  succeeded  in  increasing  the  mar- 
ket value  of  the  bonds  to  par  within  one  year.  It  was  known 
to  all  parties  that  the  cause  could  not  be  determined  in  the 
supreme  court  for  about  four  years  from  the  time  of  suing  out 
the  writ  of  error.  The  $600  was  actually  paid.  The  bonds 
were  never  brought  to  par.  A  majority  of  the  court  held  that 
the  stipulation  as  to  settlement  did  not  have  any  tendency  to 
stay  the  diligence  of  the  sureties  in  the  prosecution  of  their 

Wis.  435,  where  it  was  held  a  sure-  jurisdiction  of  the  justice. 

ty   to  an  undertaking  on    appeal  ss  Irwin    v.     Sanders,    5    Yer^ 

from  a  justice  court  was  not  re-  (Tenn.)  287. 

leased  because  of  an  amendment  to  so  Homer  t.  Lyman,  4  Keyes  (N. 

the    complaint    in    the    appellate  Y.)  237,  per  Glover,  J.;  Id.,  2  Abb. 

court,     increasing     the     damages  Bep.  Om.  Gas.  399. 

daimed  to  an  amount  exceeding  the 
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demand  against  their  principal  and  therefore  the  sureties  were 
not  released.*^ 

§  623.  Judgment  against  surely  on  appeal  bond  without  snit. 

— Where  a  statue  so  provides,  the  supreme  court  may  give 
judgment  against  the  sureties  on  the  appeal  bond  at  the  same 
time  the  judgment  appealed  from  is  affirmed.  "Taking  the 
provisions  of  the  statutes  together,  the  appellant  who  desires 
a  stay  of  execution  pending  an  appeal  causes  a  supersedeas 
bond  to  be  executed,  and  the  sureties  on  the  bond  become,  in 
legal  effect,  parties  to  the  suit,  and  agree  that  if  the  judgment 
be  affirmed,  judgment  may  be  rendered  against  them  for  costs, 
damages  and  the  amount  of  the  judgment  below,  etc.;  the 
statute  authorizing  this  judgment  being  part  of  their  contract 
as  fully  as  if  incorporated  into  the  supersedeas  bond.''  Al- 
though the  sureties  are  new  parties,  the  subject-matter  of 
the  suit  is  the  same,  and  the  supreme  court  does  not  exercise 
original  jurisdiction  in  rendering  such  judgment.^^ 

§  524L  When  surety  on  appeal  bond  liable  to  suit  if  ezeciition 
against  prinqipal  stayed. — ^It  has  been  held  that  so  long  as 
there  is  an  order  of  the  court  in  force  staying  execution  on 
the  judgment  against  a  party  who  appealed  from  a  lower  court, 
the  sureties  on  his  appeal  bond  cannot  be  lawfully  sued,  the 
reason  given  being  that  if  they  were  in  such  case  liable  to  a 
.suit  they  would  be  in  a  worse  position  than  their  principaL*^ 
But  where  several  sureties  in  an  appeal  bond  agreed  to  pay  a 

40  Jaeksonville  B.  B.  v.  Hooper  v.  Boyer,  60  Fed.  Bep.  528.    Com- 

(Fla,),  85  Fed.  Bep.  620,  29  0.  0.  pare,  as  to  the  rule  respecting  dis- 

A.  382,  52  U.  8.  App.  579.    Pardee,  charge  of  sureties  in  stipulations  in 

J.,  dissenting,  cited  Beese  t.  United  admiralty,  The  Beaconsfield,  158  U. 

States,  9  WaU  (U.  S.)  13,  Field,  J.,  8.  303,  39  L.  Ed.  993,  15  Sup.  Gt. 

where  the  surety  on  a  criminal  rec-  Bep.  860,  Brown,  J.,  holding  that 

ognizanee  was  held  released  by  a  a  change  of  parties  does  not  release 

stipulation   postponing   trial    until  them,  but  the  substitution  of  a  new 

after  a  certain  other  case  was  tried,  cause  of  action  does,  because  they 

Also  the  following  ^ases,  none  of  had  no  reason  to  contemplate  that, 

which   is  similar  to   the   case   in  ^i  White   v.   Prigmore,    29    Ark. 

hand  in  its  facts:    Miller  v.  Stew-  208,  per  English,  0.  J.;  Oalahan  v. 

art,  9  Wheat  702,  Story,  J.;  Martin  Saleski,  29  Ark.  216.    See,  on  this 

▼.  Thomas,  24  How.   (IT.  S.)   315,  subject,  Ex  parte  Miller,  1  Yerger 

317;   Qato  v.  Warrington,  37  Fla.  (Tenn.)  435. 

542,   19   Son.   Bep.   883;   Scott   v.  ^sPamell   v.   Hancock,    48    Gal. 

Scruggs,  9  G.  G.  A.  246, 60  Fed.  Bep.  452. 
721,  23  IT.  &  App.  2^0|  Eamshaw 
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judgment  which  had  been  rendered  in  a  district  court  of 
Montana  territory,  if  the  same  should  be  affirmed  by  the  su- 
preme court  of  the  territory,  it  was  held  that  such  sureties  were 
liable  and  suit  could  be  brought  against  them  as  soon  as  the 
judgment  had  been  so  affirmed,  notwithstanding  the  fact  that 
an  appeal  had  been  properly  taken  from  the  supreme  court  of 
the  territory  to  the  supreme  court  of  the  United  States,  and 
that  proceedings  had  been  legally  stayed  on  the  judgment. 
They  were  bound  by  the  terms  of  the  bond.*^ 

§  525.  Liability  of  surety  on  appeal  bond  if  judgment  after- 
wards rendered  by  consent  of  principal,  etc.— It  has  been 
held  that  if  the  judgment  appealed  from  is  affirmed  by  agree- 
ment between  the  principal  and  creditor  the  surety  on  the 
appeal  bond  is  discharged,  on  the  ground  that  if  the  ''non- 
performance of  the  stipulated  acts  was  occasioned  by  the  con- 
duct of  the  creditor,  or  was  the  result  of  an  agreement  between 
him  and  the  principal  obligor,  the  sureties  are  discharged."^ 
Precisely  the  opposite  has  been  held,  on  the  ground  that  the 
necessary  legal  effect  of  the  execution  of  the  appeal  bond  by 
the  sureties  was  to  confer  upon  the  principal  full  power  to  do 
whatever  he  might  deem  necessary  in  the  case.^  It  has  also 
been  held  that  if  an  appeal  is  dismissed  by  consent  of  the  cred- 
itor and  the  principal,  it  operates  as  an  affirmance  of  the  judg- 
ment and  charges  the  sureties  on  the  appeal  bond.^  Where  the 
plaintiff  in  an  appeal  suit  from  a  justice  took  a  nonsuit  in  the 
circuit  court,  which  was  during  the  term  set  aside  by  agree- 
ment between  the  plaintiff  and  the  principal,  and  the  case  was 
tried  and  judgment  rendered  against  the  principal,  it  was  held 
the  sureties  on  the  appeal  bond  were  liable  for  such  judg- 
ment.* It  has  been  held  that  where  a  statute  provides  that 
sureties  on  a  bond  given  on  appeal  from  a  J.  P.  must  justify- 
within  five  days  after  exception  taken,  the  superior  court,  to 
which  the  appeal  is  taken,  has  no  jurisdiction  to  extend  the 
time  for  justifying.*^ 

*«  Bullard   v.   Gilettc,    1    Mont.        « Chase  v.  Berand,  29  CaL  138. 

'^^^'  ^^^'  *  Bailey  V.  Eoaenthal,  56  Mo.  385. 

1  Johnson  v.  Flint,   34  Ala.   673,  See  also  Gary,  J.,  in  Mellon  v.  Pea- 
per  Walker,  J.  pie,  59  111.  App.  467,  note  14,  {  274. 

2  Amnions  y.  Whitehead,  31  Miss.  s  McOracken  v.  Superior  Court,  86 
^»-  CaUf .  74,  24  Pac  Bep.  845. 
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S  SML  Wliethor  awdgme  of  Judgment  appealed  from  may  lue 
ofn  appeal  bond  witlioat  assigmiient  thereof  .—An  appeal  bond 
being  a  mere  security  for  the  payment  of  a  debt,  is  held  to 
pass  to  an  assignee  of  the  debt  ®  and  after  an  assignment  of  the 
judgment  appealed  from  and  notice  thereof  to  the  sureties  the 
assignee  of  the  judgment  is  not  affected  by  any  dealings  be- 
tween the  assignor  and  the  sureties^  In  California  it  is  held 
that  the  assignee  of  the  judgment  cannot  maintain  a  suit  on 
the  appeal  bond  unless  he  has  taken  an  assignment  of  the 
bond  also.  The  reason  is  ''that  the  contract  of  the  sureties 
was  entirely  distinct  from  and  independent  of  the  judgment, 
was  not  a  necessaiy  incident  to  it,  and  the  rights  under  it  did 
not  pass  by  assignment  of  the  judgment.''  ^ 

§527.  Whether  appeal  bond  sureties,  liable  for  deftdeney 
deeree— To  whom  costs  payable— New  Ixmd. — In  case  of  appeal 
from  a  foreclosure  decree  the  sureties  on  an  appeal  bond  are 
not  ordinarily  liable  for  the  payment  of  a  deficiency  judgment 
that  is  afterwards  entered  up  against  the  appellant.*     The 

•  TonpkiiH  ▼.  Gerr/,  52  lU.  App.  ^'with  effect''  sad  ''pay  aU  fans 
570.  #  of  mon^  that  shall  be  adjudged 

7  In  Howaid  t.  GraybeU,  2  Colo,  against  them  [appellants]  by  the 
Deeis..  529,  16  Colo«  App.  80,  63  enpieme  court"  Held,  that  the  sore- 
Pae.  Bep.  953,  a  judgment  which  ties  were  not  liaUe  for  deficiency  of 
had  been  appealed  from  was  ae*  $250  remaining  after  the  tale.  The 
Bigned.  Held,  that  after  notice  of  court  held  and  said,  "That  where  an 
eneh  assignmsBt  to  the  judgment  appeal  or  writ  of  error  from  a  judg- 
debtor  and  the  sureties  on  her  t^  ment  or  decree  in  law,  without  per- 
peal  bond,  the  sureties  were  liable  sonal  judgment  oyer,  has  been  af- 
notwithstanding  a  stipulation  by  the  firmed,  a  bond  conditioned  to  prose- 
original  parties  to  the  judgment,  sub-  eute  such  appeal  or  writ  with  ef - 
sequent  to  such  notice^  satisfying  it  feet  does  not  bind  the  obligors  to 
of  record.  pay  the  judgment  or  any  part  there- 

s  Ghilstrom  ▼•  Eppinger,  127  Calif,  of."    In  Adoue  ▼.  Wettermark,  Tex. 

326,   59   Pae.   Bep.   696,    f  oUowing  Civ.  App^  Mch.,  1902,  68  S.  W.  Bep. 

Moses  y.  Thome,  6  GaHf.  87.  563,  A,  foreclosing  a  chattel  mort- 

•  In  Smith  y.  Caldwell,  Mo.  App.  gage  made  by  B,  obtained  a  personal 
Dec  1902,  70  8.  W.  Bep.  926,  appeal  judgment  for  $13,000  against  B  and 
was  taken  from  a  decree  that  $2,*  a  decree  for  the  sale  of  the  mort- 
551.48  was  due  appellee  from  appel-  gaged  property,  which  was  worth 
lant,  that  appellants  had  until  a  eer-  about  one-tenth  of  the  amount  due. 
tain  date  to  pay  it,  and  that  in  de-  C,  who  was  made  a  party  defendant, 
fault  of  payment,  certain  land  be  and  who  claimed  ownership  of  the 
sold  to  pay  it.  The  appeal  bond  was  chattels,  appealed,  giying  the  statu- 
conditioned  to  prosecute  the  appeal  tory  bond  in  $80,000  conditioned  to 
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sureties  on  an  appeal  bond  given  on  appeal  from  a  decree  or- 
dering the  payment  of  alimony  are  not  liable  for  additional 
alimony  ordered  after  execution  of  the  bond  by  a  decree  modi- 
fying the  original  decree.^^  A  new  appeal  bond  in  a  forcible 
detainer  suit  was  conditioned  to  pay  / '  all  rents  or  damages  to 
property  during  the  pendency  of  the  appeal,  of  which  the  ap- 
pellee is  kept  out  of  possession  by  reason  of  the  appeal."  It 
was  held  ^^to  secure  the  payment  of  the  value  of  the  use  of  the 
property  for  the  time  the  appellee  was  deprived  of  the  posses- 
sion, and  the  damages  to  it  during  the  same  time,  in  the  event 
the  judgment  or  decree  is  afBrmed."  "When  filed,"  said  the 
court,  "it  relates  back  and  covers  all  rents  and  damages  which 
accrued  before  and  after  it  was  filed,  and  during  the  pendency 
of  the  appeal."  ^^    Where  an  appeal  was  taken  from  an  order 

proseeate  the  appeal  inth  eif ect  and  to  lame  effect,  see,  Broden  y.  Thorpe 

perf  omi  the  judgment  of  the  court  Block  Savings  ft  Loan  Assn.,  20  Ind. 

of  civil  appeals  if    it    should    be  App.  684,  50  N.  £.  Bep.  403.     In 

against  him  and  pay  all  such  dam-  Monson  t.  Meyer,  195  IIL  142,  62 

ages    as    said    court    might    award  N.   E.   Bep.   827,  affirming  93   IIL 

against  him.    Held,  that  his  sureties  App.  94,  the  appeal  bond  on  appeal 

were  not  liable  for  the  amount  of  the  from  a  decree  of  foreclosure  of  a 

mortgage  debt  but  only  for  the  value  mortgage  was  conditioned  for  the 

of  the  mortgaged  chattels  with  in-  payment  of  interest  accruing  pend- 

terest  and  costs.    To  the  same  effect,  ing  the   appeal     The   decree   was 

see^,  Board  of  Supervisors  of  Wayne  affirmed  and  the  sale  having  brought 

Co.,  IIL,  V.  Kennicott,  103  U.  S.  (13  only  the  amount  of  the  decree  with- 

Otto)  554,  26  L.  Ed.  486;  Scott  v.  out  interest,  it  was  held  that  the 

Marchant,  88  Ind.  349,  holding  that  sureties  on  the  appeal  bond  were 

where,    upon  afSrmance,  the  mort-  liable  for  the  interest,  a  deficiency 

gaged  property  is  sold  for  less  than  judgment    for   which    was    entered 

the   mortgage    debt,    only   nominal  against  appellant.     The  court  held 

damages  can  be  recovered  from  the  that  the  proceeds  of  the  sale  should 

obligors  on  the  appeal  bond;  Grum-  be  applied  first  in  reduction  of  the 

ley  V.  McKinney,  Tez.,  no  offl.  report,  principal  of  the  decree. 
1888,  9  S.  W.  Bep.  157;  Stephens  v.        lo  Huntington  v.  Aurand,  67  HL 

Shannon,   44  Ark.   178;    Titlow  v.  App.  260.    In  this  case  judgment  had 

Cascade  Oatmeal  Co.,  16  Wash.  676,  already  been  recovered  on  the  appeal 

48  Pac.  B^.  406;  Gilbert  v.  Bam-  bond  and  further  breaches  were  as- 

berger,  Ey.,  1898,  no  offl.  report,  44  signed  under  {  21  Practice  Act  and 

S.  W.  Bi^.  421,  19  Ky.  Law  Bep.  a  further  judgment  obtained  which 

1833.    Contra,  Concordia  Savings  ft  the  appellate  court  reversed. 
Aid  Assn.  V.  Bead,  124  N.  Y.  189,  26        ii  Wilson  v.  King,   69  Ark.   32; 

N.  E.  Bep.  347,  construing  a  common  Terre  Haute,  etc.,  Bailroad  Co.  ▼. 

law  appeal  bond  to  make  the  ob-  Peoria,  etc,  B.  B.  Co.,  182  HL  501 

ligors  liable  for  the  deficiency  upon  at  506,  appeal  from  a  decree  dissolv- 

sale  of  the  mortgaged  property,  and  ing  an  injunction  restraining  defend- 
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overmliBg  demurrer  to  plaintiff's  petition,  held  that  the  surety 
on  the  supersedeas  bond  was  liable  only  for  costs,  not  for  the 
judgment  that  might  eventually  be  rendered  against  appel- 
lant.^^ It  has  been  held  that  the  surety  on  an  appeal  bond 
who  pays  costs  to  the  successful  appellee  may  be  compelled  to 
pay  them  over  again  to  the  various  parties  entitled  to  them.^^ 
Where  the  decree  appealed  from  has  been  performed  by  ap- 
I>ellanty  upon  afBrmance,  the  surety  on  the  appeal  bond  is 
released.^  ^  It  is  held  that  the  sureties  on  a  new  appeal  bond 
are  liable  for  all  damages  that  original  sureties  are  liable  for 
and  not  merely  those  arising  after  its  being  filed.^<^  And  that 
the  acceptance  of  a  new  bond  releases  the  old  one  from  fur- 
ther liability.*  • 

J  {Q8.  Whtti  surety  <m  appeal  bond  liable,  notwiUistanding 
reversal,  I7  intermediate  courts  for  final  judgment. — ^The  sure- 
ties on  an  appeal  bond  from  an  order  made  at  a  special  term 
of  the  supreme  court,  which  is  reversed  at  the  general  term, 
and  such  reversal  set  aside  by  the  court  of  appeals,  and  the 

ant   from  eoUeeting    certain    track  So.  Bep.  005;  Smith  v.  Mutual  Loan 

rent  &  Tmst  Co.,  102  Ala.  282,  14  So. 

IS  Franklin    v.    Kriegshaber,    114  Bep.  625. 

Ga.  947.  ^^In  Fenton  v.  Farmers'  ft  Mer- 

is  In  Cnny  ▼.  Homer,  62  Ohio  St.  chants '  Bank,  Tex.  Civ.  App.,  Nov., 
233,  56  N.  £•  Bep.  870,  a  supersedeas  1901,  65  S.  W.  Bep.  199,  an  appeal 
bond  -was  conditioned  for  the  pay-  was  taken  from  a  decree  that  the 
ment  of  the  value  of  the  use  and  oc-  b&nk  have  certain  land  upon  paying 
cupation  of  certain  premises  pending  a  certain  sum  into  court  within 
appeal  and  costs,  not  exceeding  $550  ninety  days.  Within  ninety  days  af- 
in  alL  The  surety,  upon  aflirmance,  ter  affirmance  of  the  decree,  the  bank 
paid  the  full  amount,  $550,  to  the  paid  the  money  into  court.  Held, 
defendant  in  error.  Plaintiff  to  whom  that  there  could  be  no  recovery  on 
the  costs,  amounting  to  $291.45,  had  the  appeal  bond. 
been  assigned,  then  brought  suit  to  '  u  Wilson  v.  King,  59  Ark.  32,  26 
recover  that  amount  from  the  surety.  S.  W.  Bep.  18. 
Held,  that  he  was  entitled  to  recover.  i<  In  International  Bank  v.  Pop- 
The  surety  could  not  complain  be-  pers,  105  HL  491,  an  action  of  fore- 
cause  he  had,  of  his  own  wrong,  paid  ible  entry  and  detainer  defendant 
the  entire  amount  of  the  debt  to  a  gave  an  appeal  bond  upon  appeal 
part  of  the  beneficiaries  in  disregard  from  a  justice  of  the  peace  to  the 
of  the  rights  of  others.  On  the  con-  circuit  court  and  there  was  required 
trary  it  has  been  held  that  the  ob-  to  file  an  ''increased  appeal  bond  in 
ligors  on  the  bond  may  be  sued  only  the  penal  sum  of  $2,000  with  good 
by  the  successful  party,  not  by  wit-  and  sufficient  security."  Held,  that 
ncsBcs^  court  officers  and  the  like:  the  acceptance  of  such  increased 
HiBiard  v.  Brown,  103  Ala.  318,  15  bond  released  the  old  one^  Bailey,  J. 
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order  of  the  conrt  below  affirmed,  are  liable  on  their  bond, 
and  are  not  discharged  by  the  reyersal  at  the  general  term. 
{The  court  said:  ''The  condition  may  as  well  refer  to  an  af- 
ifirmance  by  the  judgment  of  any  court  to  which  the  case  may 
'go  by  appeal,  or  the  final  decision  of  the  action  in  the  court 
jof  last  resort.''*^  Prom  the  judgment  of  a  circuit  court  an 
•appeal  was  prayed  to  the  supreme  court  and  a  bond  with  surety 
{given.  The  judgment  was  reversed  by  the  supreme  court,  but 
-at  the  next  term  thereof  a  rehearing  was  granted  and  the 
judgment  was  affirmed.  After  the  judgment  was  reversed,  and 
before  it  was  affirmed  on  rehearing,  the  surety,  without  fault 
on  the  part  of  the  creditor,  parted  with  securities  which  he 
held  for  his  indemnity.  Held,  he  was  liable  on  his  bond  upon 
the  final  affirmance  of  the  judgment.^  ^  Where  a  surety  entered 
into  an  appeal  bond  conditioned  that  if  the  judgment  of  the 
trial  court  be  affirmed  by  the  court  of  appeals,  to  which  coiu*t 
alone  the  cause  was  appealed,  he  would  comply  with  and  abide 
by  the  judgment  of  the  latter  court,  and  the  judgment  so  ap- 
pealed from  was  reversed,  it  was  held  that  the  surety  was  not 
bound  or  affected  because  upon  appeal  by  the  opposite  party 
from  the  judgment  of  the  court  of  appeals  to  the  supreme 
court,  the  judgment  of  the  court  of  appeals  was  reversed  and 
the  judgment  of  the  trial  court  affirmed.  With  referaiee  to 
the  surety's  liability  under  such  circumstances  the  court  say: 
'*The  ultimate  hazard  which  the  surety  agreed  and  bound  him- 
self to  incur  was  that  relating  to  a  single  appeal  to  a  certain 
court;  he  did  not  bind  himself  further  than  that;  he  did  not 
agree  to  incur  the  risk  of  a  series  of  appeals;  and  nothing 
short  of  unwarranted  judicial  construction  can  thus  enlarge 
his  limited  liability.  Planting  himself  as  a  favorite  of  the 
law  on  the  narrow  domain  of  restricted  liability,  he  may  point 
with  unshaken  confidence  to  the  strict  law  of  his  contract*and 
say  it  is  not  'so  nominated  in  the  bond.'  "^^ 


17  Bobuwon  T.  Pfimpton,  25  N.  Y. 
484,  per  Allen,  J. 

18  Pearl  ▼.  WeUmans,  11  HI.  352. 

19  Nof singer  ▼.  H&rtnett,  Adm'r, 
84  Mo.  549,  559,  per  Sherwood,  J. 
In  tfaiB  ease  three  of  the  judges  con- 
curred, bat  for  reasons  not  assigned 
in  the  opinion  and  on  this  ground, 
vii.,  tiiat  if,  on  Hie  reversal  of  the 


judgment  of  the  eoort  of  appeak^  a 
mandate  had  been  sent  from  the  su- 
preme court  to  the  eonrt  of  appeals, 
as  it  should  have  been,  directing  that 
court  to  enter  a  judgment  affirming 
that  of  the  trial  conrt,  and  the  man- 
date had  been  obeyed,  the  liafailitj 
of  the  surety  on  the  appeal  bosid 
would  have  been  within  the 
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&589.  How  surety  on  appeal  bond  affected  hy  death  of  pri&- 
eipeJ. — ^Where  a  defendant  appeals  from  the  county  court  to 
the  superior  court  and  then  dies,  and  the  suit  is  revived  against 
his  adfiunistrator,  and  the  debt  is  established  against  the  lat- 
ter, but  the  plea  of  fully  administered  is  found  in  his  favor,  the 
auretiea  on  the  appeal  bond  are  bound  for  the  debt  so  ascer- 
tained.^^ M  appealed  from  a  judgment  obtained  against  him 
in  the  county  court.  N,  as  surety,  signed  the  appeal  bond, 
which  provided  that  M  should  prosecute  the  appeal,  and  per- 
iorax  the  judgment  of  the  upper  court.  M  died  and  the  ap- 
peal in  consequence  abated  and  was  not  revived.  Held,  N  was 
discharged.  The  act  of  God  prevented  M  from  prosecuting  the 
appeaL  But  the  court  said  that  if  after  M's  death  the  plaintiff 
had  {MTOsecuted  the  suit,  N  would  have  been  responsible  for  the 
resolt.^^  A  like  rule  prevails  with  reference  to  stipulations  in 
admiralty,  provided  a  new  cause  of  action  is  not  introduced 
by  the  change,** 

§  530.  Surety  on  appeal  bond  bound  only  for  particular  judg- 
ment appealed  from— Other  cases. — The  surety  in  an  under- 

tenns  of  his  obligation.     Bat  they  But  the  introduetion  of  a  new  cause 

agreed  that  in  this  case  the  surety  of  action  was  held  to  release  them, 

was  not  Hable  because  the  mandate  ' 'Stipulations  in  admiralty  are  not 

of  the  suprone  court  was  sent  di-  subject  to  the  rigid  rules  of  the  com- 

rectiy  to  the  trial  court,  and  there  mon  law  with  respect  to  the  liability 

was  no  judgment  of  the  court  of  ap-  of  the  surety,"  said  the  eourt,  by 

peala   aArming  that  of    the    trial  Mr.  Justice  Brown  (p.  310),  <^'and 

court.    Followed  in  Schuster  T.Weiss,  so  long  as  the  cause  of  action'  re- 

114  Mo.  158,  21  S.  W.  Bep.  438,  19  mains  practically  the  same,  a  mere 

I4  B.  A«  182,  Gantt,  J.     Compare  change  in  the  name  of  the  libellant, 

State  ex  rel  Bay  ▼.  Holman,  96  Mo.  as  by  substituting  the  real  party  in 

App.  193,  68  S.  W.  Bep.  965.  interest  for  a  nominal  party  will  not 

20  Piercy  t.  Plercy,  1  Ired.  Eq.  (N.  avoid  the  stipulation  as  against  the 

C)  214.  sureties;  or,  as  it  is  stated  in  some 

siNeleen    ▼.    Anderson,    2    Gall  cases,  stipulations  are  to  be  inter- 

(Ya.)  286.  preted  as  to  the  extent  and  limita- 

isln  the  Beaconsfield,  158  U.  S.  tion    of    responsibility    created    by 

303^  89  L.  Ed.  993,  15  Sup.  Ct.  Bep.  them,  by  the  intention  of  the  court 

860,  the  substitution  of  the  owners  which  required  them,  and  not  by  the 

of  a  cargo  in  place  of  the  owners  of  intention  of  the    parties    who    are 

the  vessel  who  had  filed  a  libel  as  bound  by  them.    *    *    The  introduc- 

bailees  of  the  cargo  and  the  substi-  tion,  however,  of  a  new  cause  of  ac- 

tution  of  another  person  for  a  de-  tion  is  something  which  the  sureties 

esased  owner  were  held  not  to  re-  are  not  bound  to  contemplate,  and 

lease  the  sureties  on  a  stipulation  it  necessarily  follows  that  they  can-i 

for  the  release  of  the  libeled  vessel. ,  not  be  held. ' ' 
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taking  on  appeal  who  stipulates  to  pay  the  costs  awarded 
against  the  appellant  and  the  amount  of  judgment,  if  it  is 
;  affirmed,  is  liable  only  upon  the  affirmance  of  that  appeal  from 
;the  then  existing  judgment;  and  where  there  is  an  interlocu- 
}  tory  order  of  affirmance  in  the  appellate  court  reserving  leave 
[  to  answer,  and  new  pleadings  are  framed  and  a  new  judgment 
rendered  on  the  new  issue,  the  surety  cannot  be  held  to  pay 
such  judgment.*'    An  undertaking  on  appeal  conditioned  for 
jthe  payment  of  something  which  the  judgment  creditor  has 
I  no  right  to  receive  (as  the  value  of  the  use  and  occupation  of 
i  premises  on  which  a  mortgage  was  foreclosed)  is  not,  as  to 
[  such  condition,  binding  on  the  sureties.*^    Judgment  in  eject- 
tment  was  recovered  against  certain  parties  who  appealed  to 
;  the  supreme  court,  and  gave  a  bond  conditioned  for  the  pay- 
]  ment  of  the  value  of  the  use  and  occupation  of  the  premises 
pending  the  appeal.    Pending  the  appeal  the  plaintiff  in  eject- 
ment conveyed  part  of  the  premises  involved  in  the  ejectment 
suit.    Held,  this  did  not  discharge  the  sureties  on  the  bond, 
as  the  plaintiff  had  parted  with  no  securities  to  which  they 
might  have  been  subrogated.    They  had  no  claim  on  his  land.*^ 
If  sureties  sign  an  appeal  bond  upon  the  express  condition  that 
it  shall  be  signed  by  the  principal,  and  it  is  not  signed  by  him, 
they  are  not  bound.** 

§  531.  Object  of  appeal  bond— Surety's  liability  contingent 

—When  becomes  fixed— Partial  aflSrmaace — Oannot  question 

judgment,  when. — ^An  appeal  bond  is  considered  merely  as  a 

security  for  the  payment  of  a  judgment;^  and  whatever  dis- 

]  charges  the  judgment  releases  the  sureties  on  the  appeal  bond.* 

'  The  bond  being  security  for  the  judgment,  the  sureties  thereon 

f 

I     28  Poppenhousen  v,  Seelej,  3  Abb.  ty.    Held,  be  was  discharged,  as  he 

j  Bep.  Om.  Cas.  615.    In  Post  v.  Sha-  never  agreed  to  pay  anything  but  a 

ifer,  63  Mich.  85,  husband  and  wife  joint  judgment,  which  was  the  one 

I  appealed    from    a    joint    judgment  appealed  from. 

against  them  rendered  by  a  justice,        24  Whitney  v.  AUen,  21  GaL  233. 

the  appeal  bond  being  throughout  a        ss  De  Castro  t.  Clarke,  29  CaL  11. 

joint  obligation.    Without  a  discon-        MNey  v.  Orr,  2  Mont.  559. 

tinuance    against    either    defendant        1  Cotton  t.  Alexander,    32    Kan. 

judgment  was  rendered  against  the  339;  Cook  v.  King,  7  Bradw.   (HL 

husband  and  surety,  and  after  return  App.)  549. 

of  an  execution  unsatisfied  against        2  Cook  t.  King,   7   Bradw.     (ID. 

I  the  husband  alone,  suit  was  brought  App.)   549. 
j  on  the  appeal  bond  against  the  sure- 
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are  held  liable  for  the  full  amotuit  of  whatever  judgment  the 
supreme  court  may  render,  without  regard  to  the  amount  of 
the  judgment  appealed  from.^  Until  an  appeal  has  been  deter- 
mined, the  liability  of  a  surety  on  the  appeal  bond  is  held  to 
be  purely  contingent,  and  in  case  of  his  death  does  not  con- 
stitute a  claim  against  his  estate.'*  Surety's  liability  on  an  ap- 
peal bond  held  to  become  fixed  only  when  the  creditor  has 
taken  every  reasonable  step  to  exact  payment  from  the  prin- 
cipal therein  and  no  property  can  be  f ound.^  Sureties  on  an 
appeal  bond  cannot,  it  is  held,  question  the  validity  of  a  judg- 
ment affirmed  against  their  principal  on  the  ground  that  the 
appeal  should  have  been  completed  by  recognizance  instead  of 
bond.^  Neither  can  they  go  behind  the  judgment  to  set  up  as 
matter  of  defense  that  which  should  have  been  pleaded  in  the 
original  action,  as  that  the  inferior  court  was  improperly  con- 
stituted, or  that  the  judgment  therein  was  improperly  ren- 
dered,^ or  that  it  was  procured  by  fraud.^  And  on  the  same 
principle,  where  judgment  had  been  rendered  against  a  surety 
on  an  appeal  bond,  it  was  held  that  the  administrator  could 

*  Cooper  y.  Bhodes,  30  La.  Ann.  Levitt,  13  Ind.  App.  281,  41  N.  E. 
533.    To  same  effect,  also,  eee  Walk-    Bep.  554. 

er  ▼.  Williams,  88  N.  C.  7.  See,  on  •  Granger   ▼.    Parker,   142   Mass. 

this  subject,  Cotolla  v.  Goggan  A  186.     In  Mueller  t.  Eelly,  8  Colo. 

Bros.,  77  Tex.  32.  App.  527,  47  Pac  Bep.  72,  defend- 

*  Sauer  ▼•  Qriffin,  67  Mo.  654.  ants    appealed    from    a    judgment 

*  Cooper  ▼•  Bhodes,  30  La.  Ann.  against  them  which  was  claimed  to 
533 ;  Pinard  ▼•  Qeorge,  30  La.  Ann.  be  Toid  because  rendered  in  a  district 
384.  To  the  effect,  however,  that  other  than  the  district  in  which  the 
principal's  real  estate  need  not  first  suit  was  pending,  and  allowed  their 
be  exhausted  before  proceeding  appeal  to  be  dismissed.  Held,  that 
against  surety  on  appeal  bond,  see  the  sureties  on  the  appeal  bond  could 
Bailsbnck  v.  Greve,  58  Ind.  72 ;  Sta-  not  set  up  the  invalidity  of  the  judg- 
ley  V.  Howard,  7  Mo.  App.  377.  ment  as  a  defense.  '^To  effect  an 
Though  it  is  held  the  surety  on  the  appeal,"  said  the  court,  ''he  must 
appeal  bond  has  the  right  to  show  give  an  appeal  bond,  and  to  protect 
in  Ms  defense  that  a  legal  sale  of  his  sureties  from  liability  upon  the 
the  principal's  property  would  have  bond  he  must  prosecute  his  appeal 
satisfied  the  judgment.  Lafayette  with  effect,  or  pay  the  judgment  ap- 
Fire  Ins.  Co.  ▼.  Bemmers,  30  La.  pealed  from.  The  validity  of  the 
Ann.  1347.  In  Indiana  it  seems  to  bond  does  not  depend  upon  the  valid- 
be  neeeesary  in  order  to  recover  on  ity  of  the  judgment." 

an  appeal  bond,  to  prove  that,  at  the  t  McCormick  v.  Hubbell,  4  Mont, 

time  the  judgment  was  affirmed,  the  87. 

judgment  creditor  owned  no  property  >  Krall  v.  libbey,  53  Wis.  292. 
subject  to  execution:     McFadden  v. 
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not  9et  up  as  a  defense  the  fact  that  the  surety  was  insane 
when  he  assumed  the  liability  sought  to  be  enforced.^  It  has 
been  held  that  default  in  a  supersedeas  bond  begins  upon  fail- 
ure by  the  obligors  to  comply  with  demand  for  payment  made 
after  affirmance  of  the  judgment  or  decree  appealed  from/^  in 
whole  or  in  part.^^  The  filing  of  a  petition  for  rehearing  after 
affirmance  does  not  postpone  the  liability  of  the  obligors  on 
the  appeal  bond.^^  Dismissal  of  the  appeal,  for  any  cause, 
makes  the  sureties  immediately  liable.^' 

»BolliB8  V.  Love,  97  N.  0.  210.  the    said    judgment    shaU    be    af- 

loTarr  v.  Bosenstein  (Maa8.)>  53  firmed."    In  Behm  ▼.  Halrenon,  197 

Fed.  Bep.  112,  8  G.  0.  A.  466,  6  U.  S.  lU.  378,  64  N.  E.  Bep.  388,  affirm* 

App.  197,  affirming  51  Fed.  Bep.  868,  ing  94  lU.  App.  627,  in  a  foreiblt 


Putnam,  C.  J.,  whose  opinion  was  attainer  snit  a  justice  of  the  peaee 

adopted  by  0.  G.  A.     That  no  de-  rendered  judgment  against  defend- 

mand  is  neeessaiy  before  bringing  ant  for  the  whole  of  the  premises  in 

suit  upon  an  appeal  bond :    BoUes  v.  question.    Upon  defendant 's  appeal. 

Bird,  12  Golo.  App.  78,  54  Pac.  Bep.  the  circuit  court  entered  judgment 

403.    That  it  is  not  necessary  to  file  against  him  for  only  part  of  the 

a  certified  eopj  of  the  order  of  af-  premises.     Held,   that   the  defend- 

firmance  in  the  trial  court  before  su-  ant 's  appeal  was  not  prosecuted  with 

ing  on  the  appeal  bond,  see  Perkins  effect  and  that  the  sureties  on  the 

T.  Klein,  62  HI.  App.  585.    In  Provi-  appeal  bond  were  liable, 

denee  Washington  Ins.  Go.  t.  The  la  In  Perkins  v.  Klein,  62  lU.  App. 

Sydney  and  The  William  Worden,  47  585,  supra,  an  appeal  bond,  on  ap- 

Fed.  Bep.  260  (G.  G.,  N.  Y.),  it  was  peal  from  the  appellate  to  the  su- 

held  that  a  supersedeas  bond  in  ad-  preme  court,  was  conditioned  that 

miralty  is  not  in  default  until  the  the  principal  would  surrender  him- 

adjudication  by  the  supreme  court  self  to  the  sheriff  or    pay    $7,500 

vacating  the  appeal  becomes,  by  the  ^'within  ten  days  after  such  affirm- 

filing  of  the  mandate,  the  decree  of  ance."    The  judgment  was  aflirmed 

the  circuit  court.  Oct.  29,  1894.     A  petition  for  re- 

iiln   Harding   t.    Kuessner,    172  hearing   was   filed   and   stay   order 

HI.  125,  debt  on  an  appeal  bond,  it  granted  thereon  and  on  March  21, 

was  held  that  the  failure  of  the  prin-  1896,  the  petition  for  rehearing  was 

cipal   to   pay   $1,072.22,   for   which  denied,  whereupon  the  principal  sor- 

amount  the  judgment  against  him  of  rendered  himself  to  the  sheriff.  Held, 

$1,462.50  had  been  affirmed,  consti-  that  his  failure  to  surrender  him- 

tuted  a  breach  of  the  appeal  bond  self  to  the  sheriff  within  10  days  af- 

and  that  interest  from  date  of  the  ter   Oct.   29,    1894,    constituted    a 

judgment  should  be  allowed.     The  breach  of  the   bond.     Affibrmed  in 

bond  in  that  case  recited  the  judg-  Klein  v.  Boyd,  169  lU.  825,  48  N. 

ment  for  $1,462.50  and  was  condi-  £.  Bep.  475. 

tioned    that   the    principal    should  is  in  Smith  v.  Prendergast  (D.  0., 

*'pay  the  amount  of  the  judgment,  S.  D.,  N.  T.),  82  Fed.  Bep.  504,  a 

costs,  interests  and  damages  rendered  libellant  having  obtained  judgnwnt 

or  to  be  rendered  against  it  in  case  for  wages  in  the  U.  S*  D«  0.,  dafsnd- 
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I  OaSL  fknty  not  released  by  further  appeat— Petition  for 
reheajrisf,  or  want  of  pttoally— Statatory  ''iindertakiiig/'— 
An  appeal  bond  being  security  only  it  is  no  defense  in  a  suit 
npon  it  that  other  steps  are  being  taken  to  collect  the  jndg- 
nent  appealed  from.^^  Or  that  a  petition  for  rehearing  is 
pending.^*  Or  that  a  like  bond  was  filed  upon  a  prior  appeal 
from  the  same  judgment.  In  an  Ohio  case,  plaintiff  recovered 
a  judgment  in  the  eommon  pleas  against  a  railroad  company, 
which  was  affirmed  by  the  circuit  court  whose  judgment  was 
afterwards  affirmed  by  the  supreme  court,  the  railroad  being 
the  plaintiff  in  error  in  each  instance.  In  «  suit  against  the 
surety  on  the  supersedeas  bond  given  by  the  railroad  on  filing 
its  petition  in  error  in  the  supreme  court,  the  giving  of  a  like 
bond  with  a  different  surety  by  the  railroad  on  filing  its  peti- 
tion in  error  in  the  circuit  court  was  held  to  be  no  defense.^* 
An  appeal  bond  stating  no  sum  as  penalty  but  conditioned  for 
the  payment  of  the  judgment  appealed  from  in  the  event  of 
its  affirmance  is  sufficient  to  bind  the  sureties.^  "^  In  the  District 
of  Columbia  a  statutory  ''undertaking"  has  been  substituted 
for  an  appeal  bond  in  appeals  from  justices  of  the  peace.  It  is 
not  under  seal,  has  no  penalty  and  judgment  may  be  entered 
upon  it  as  soon  as  judgment  is  entered  against  the  principal.^^ 

§  633.  Snfflcieiiey  of  surettes  <m  appeal  bond— Justification 
— ^When  gtdlly  of  contempt. — ^The  discretion  reposed  in  a  judge 
as  to  the  security  to  be  taken  on  appeal  extends  not  only  to 
the  amount  of  the  security  but  to  the  number  of  sureties  to 
be  required ;  and  when  a  bond  had  been  taken  with  one  surety, 
where  the  law  provided  that  two  shall  be  required,  the  su- 


ant,  in  1S82,  appealed  and  gare  a 
bond  to  stay  execution  conditioned 
to  be  Toid  if  appellant  efaonld  ''pros- 
ecnte  said  appeal  with  eifect  and 
pay  an  damages  and  costs  which 
shall  be  awarded  against  him  as  such 
appellant  if  he  should  fail  to  make 
his  plea  gpod."  In  1896  the  appeal 
was  diaraissed  by  the  C.  C,  and  the 
canse  ''remitted  to  the  district 
court  for  final  proceedings."  Held, 
that  ^e  district  court  had  jurisdic- 
tion to  enter  up  summary  judgment 
against  the  surety  on  the  bond  for 
the  amount  due  on  the  judgment  not 


exceeding  the  penalty  of  the  bond. 

i«Such  as  issuing  execution  upon 
the  judgment  appealed  from :  Boek- 
weU  T.  District  Court,  17  Colo.  118, 
29  Pac.  Bep.  454. 

IS  Perkins  v.  Klon,  62  IlL  App. 
585. 

i<  Hayes  v.  VTheeler,  61  Ohio  St. 
56,  56  N.  E.  Rep.  172. 

17  Wile  V.  Koch,  54  Ohio  St.  608, 
41  N.  E.  Bep.  236. 

IS  Quaere  as  to  its  constitutional- 
ity in  Tenney  ▼.  Taylor,  1  App.  Oas. 
(D.  C.)  223.  For  an  example  see 
Code  D.  C,  1903,  §  454. 
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preme  court  of  the  United  States  held  that  they  would  not 
require  a  new  bond  to  be  furnished  for  that  reason  only,  if 
the  original  bond  was  not  thereby  invalidated.^^  But  if,  after 
the  security  has  been  accepted,  the  circumstances  of  the  case, 
or  of  the  parties,  or  of  the  sureties  upon  the  bond,  have 
changed,  so  that  security  which  at  the  time  it  was  taken  was 
good  and  sufBcient  does  not  continue  to  be  so,  the  court,  on 
proper  application,  may  so  adjudge  and  order  as  justice  may 
require.^  It  is  held  that  the  failure  of  sureties  on  an  undertak- 
ing on  appeal  to  justify,  after  an  exception  to  their  pecuniary 
responsibility  has  been  taken,  does  not  render  the  appeal  in- 
effectual.^^ Where  a  surety  to  an  appeal  bond  becomes  such 
with  knowledge  that  he  is  insolvent  and  with  no  expectation 
of  paying  the  liability  assumed,  it  is  held  that  he  may  be  pun- 
ished for  contempt  of  court.^^  A  surety  for  costs  in  a  justice 
court,  in  the  event  his  principal  be  cast  in  the  suit,  may  be- 
come surety  on  appeal  from  the  judgment.*'  A  surety's  fail- 
ure to  justify  does  not  relieve  him  from  liability.**    A  Califor- 

i«  Mexican  Gonstnietioii  Company  dismiBS  the  appeal  where  the  app^- 
V.  Beiisens,  118  U.  S.  49.  Where  the  lant  shows  no  good  exense  for  fail- 
surety  was  an  incorporated  surety  ing  to  have  his  sureties  justifjr  in 
company,  held  that  an  appeal  bond  the  court  below.  Citing  Hill  v.  Fin- 
signed  in  the  corporate  name,  sealed  nigan,  54  Calif.  493. 
and  attested  l>y  the  assistant  secre-  22  Simon  v.  Aldine  Publishing  Co., 
tary  and  the  second  Tice  president,  14  Daly  (N.  Y.  Com.  Pleas)  279. 
was  prima  facie  sufficient:  Gutzeil  **  Sampson  v.  Solinsky,  75  Tex. 
T.  Pennie,  95  Calif.  598,  30  Pae.  663,  adhering  to  Trammel  ▼.  Tram- 
Bep.  836.  mel,  15  Tex.  291. 

20  Jerome  t.  McCarter,  21  WalL  17.  S4  in  Moffat  v.  Oreenwalt,  90  CaHf. 

2iWittram  v.  Crommelin,  72  CaL  368,  27  Pac  Bep.  296,  the  sureties 

89;  Hill  V.  Finnigan,  54  Cal.  311;  on  the  appeal  bond  on  appeal  from 

Schacht  T.  Odell,  52  CaL  449.  Fail-  a  justice  of  the  peace  failed  to  jus- 

ure  of  sureties  to  justify  does  not  Uty  whereupon  no  further  bond  wasf 

warrant  a  dismissal  of  appeal  unless  iiled  and  the  appeal  was  abandoned, 

appellant  fails  to  file  a  new  appeal  It  was  held  that  they  were  liable 

bond:      Tompkins   v.    Montgomery,  nevertheless.     The   court   said    (p. 

116  Calif.  120,  47  Pac  Bep.  1006.  In  370) :    ''At  the  common  law,  when 

Williams  v.  Borgwardt,   115  Calif,  special  bail  were  excepted  to,  thef 

617,  47  Pac.  Bep.  594,  it  was  held  were  considered  as  no  bail,  unless 

that  although  the  supreme  court  has  they  justified;  and  if  they  did  not 

inherent  power  to  x>ennit  the  appel-  justify,  the  court  would,  upon  thdr 

lant  to  file  a  new  appeal  bond  in  application,  order  an  exonereter  to 

that  court  in  lieu  of  the  appeal  bond  be  entered  upon  the  bail  piece;  but 

filed  in  the  court  below,  it  will  re-  until  this  was 'done  they  were  held 

fuse  to  exercise  that  power  and  will  liable  (1  Tidd's  Practice,  258)1    In 
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nia  statute  provides  that  sureties  on  a  stay  bond  may  justify 
before  a  judge  of  the  superior  court  or  the  county  clerk* 
Held,  that  there  is  no  appeal  from,  the  one  to  the  other.  The 
obligee  having  made  his  election  must  abide  by  the  result.^ 

§  534.  Judgment  against  sureties  on  appeal  bonds  upon 
motioii — ^Pleading — ^Evidence. — ^A  judgment  taken  against 
sureties  upon  an  undertaking  on  appeal,  upon  motion,  and 
without  notice,  is  held  to  be  valid  and  will  support  an  execu- 
tion sale  thereunder.^^  And  it  is  held  that  a  valid  judgment 
may  be  rendered  against  a  surety  on  a  supersedeas  bond  with- 
out notice.^^  And  the  surety  cannot  enjoin  the  enforcement  of 
such  judgment.^^  Upon  affirmance  of  an  appealed  judgment, 
the  liability  of  the  sureties  upon  an  undertaking  to  stay  exe- 
cution pending  appeal  becomes  conclusive,  and  judgment  may 

Bramwell  v.  Fanner,  1  Taunt.  427,  pare  Fox  v.  Hale  and  Norerofls  49U- 
the  eoort  affirmed  a  judgment  ver  Mining  Co.,  97  Calif.  353,  32 
against  the  bail  under  these  circum-  Pae.  Bep.  446,  in  which  case  after  an 
stances^  >i^7uigy  ^l^he  bail  had  noth-  appeal  bond  had  been  accepted  by 
ing  to  do  with  the  exception  or  the  the  clerk  and  after  the  surety  had 
waiver  of  it.  They  entered  into  a  justified  before  the  clerk  (p.  354), 
recognizance,  and  thereby  incurred  the  appeal  bond  was,  by  the  su- 
the  obligation  to  perform  it.'  In  preme  court,  held  to  be  so  manifest- 
New  York  under  a  provision  simi-  ly  insufficient,  though  it  was  in 
lar  to  that  in  our  code,  it  is  held  proper  form  and  amount,  as  not  to 
that  the  sureties  upon  an-  undertak-  operate  as  a  stay  of  execution.  Note 
ing  on  appeal  are  liable  thereon,  al-  9,  9  14. 

though  they  have  failed  to  justify,        sounder    the    California    Code: 

after  an  exception  has  been  taken  Mowry  v.  Heney,  86  CaL  471;  Mere- 

to    their    sufficiency    (Manning    v.  dith  v.  Assn.  of  Baltimore,  60  Cal. 

Gould,  47  N.  Y.  Super.  Ct.  387;  Me-  617.    But  see  Hansen  v.  Martin,  63 

Spedon  v.  Baker,  5  Daly  30).    *    *  Cal.  282.    In  Wooldridge  v.  Griffith, 

In  People  v.  Shirley,  18  CaUf.  121,  59  Tex.  290,  it  is  held  that  a  judg- 

it  was  said  'The  justification  forms  ment  against  sureties  on  an  appeal 

no  part  of  the  defendant's  contract,  bond  without  citation  to  or  service 

and  in  no  manner  affects  their  lia-  on  the  surety  is  void. 
\n&ty.*   We  do  not  think  that  it  was        st  Phelan  v.  Johnson,  80  Iowa  727. 

competent  for  the  defendants,  after  To  the  effect,  also,  that  if  on  an  ap- 

they  had  executed  the  undertaking,  peal  in  chancery  a  supersedeas  bond 

to  avoid  their  liability  thereon  by  is  given  and  the  decree  is  affirmed, 

any  act  of  their  own  or  any  failure  summary  judgment  will  be  rendered 

to  comply  with  a  provision  which  is  against  the  sureties,  see  Crawford  v. 

intended  solely  for  the  protection  of  Kirksey,  55  Ala.  282.     But  contra 

the  respondent."  if  the  decree  be  reversed.     Craw- 

u  Boyer   v.   Superior   Court,   110  ford  v.  Kirksey,  55  Ala.  282. 
Calif.  401,  42  Pae.  Bep.  892^    Com-        29  Phelan  v.  Johnson,  80  Iowa  727. 
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be  had  against  them  an  motion.^^  In  an  action  of  forcible 
entry  and  detainer,  however,  it  is  held  that  a  summary  judg- 
ment cannot  be  rendered  against  the  surety  on  the  appeal 
bond,  as  in  ordinary  cases  of  appeal  from  justices.^  Where 
a  demand  is  necessary  to  fix  the  liability  of  sureties  to  an  un- 
dertaking, it  is  held  to  be  a  part  of  the  contract,  and  must 
therefore  be  made  before  action  and  be  averred  in  the  eom- 
plaint.^*  The  breach  of  the  contract  must  also  be  averred.** 
The  burden  of  proving  that  a  surety  on  a  judicial  bond  is  solv- 
ent, and  good  for  the  amount  of  the  bond,  is  held  to  be  on 
the  person  tendering  such  surety .^^  "Where  the  judgment 
against  the  principal  is  greater  than  the  penalty  of  the  bond, 
the  principal  cannot  complain  because  judgment  is  entered 
against  the  sureties  for  the  full  amount  of  the  judgment  against 
him.'* 

§636.  Pleading  and  evidence  co!ntinuj8d—I!fiton)d— Condi- 
tional deliyery. — ^It  is  held  that  a  plea  of  noQ  damnificaJtus  is 
insufScient  in  an  action  on  an  appeal  bond  where  the  bond  is 
conditioned  for  the.  payment  of  a  specified  sum  of  money  for 
track  rent  pending  an  appeal.  ''Such  a  plea,"  said  the  court, 
''is  good  only  when  the  condition  of  the  covenant  is,  in  gen- 
eral terms,  to  indemnify  and  save  harmless.  When,  as  here, 
the  covenant  is  for  the  payment  of  specified  sums  of  money, 
such  a  plea  is  not  good  as  against  a  declaration  which  assigns 
as  for  a  breach  of  the  covenant  the  failure  to  pay  the  specified 
sums  of  money. "  ^  In  suit  upon  an  appeal  bond  in  a  forcible 
detainer  suit  it  has  been  held  sufQcient  to  offer  in  evidence  a 

29  Oaklfiy  T.  Van  Nopper,  100  N,  gave  an  appeal  bond  in  $320  and  in 

C.  287.  the  circuit  court,  judgment  was  en- 

•oGraj  V.  Dryden,  79  Mo.   106.  tered  against  him  and  against  the 

To  sunilar  effect,  see  Gruenewald  v.  sureties  for  $364.    The  sureties  did 

Bchaales,  17  Mo.  App.  824.  not  appeal  from  this  judgment.  Held, 

81  Morgan  v.  M^izies,  65  GaL  243.  that  ''judgments,  though  erroneous 

s>  Morgan  v.  Menzies,  60  Cal.  341.  as  to  parties  who  do  not  appeal,  will 

For  a  case  in  which  a  declaration  on  not  be  reversed  upon  the  appeal  of  a 

an  appeal  bond  was  held  demurrable  party  as  to  whom  there  is  HO  er- 

soe  Daggett  v.  Mensch,  141  IlL  395,  ror.'' 

31  N.  E.  Bep.  153,  affg.  41  HL  App.  »  Terre  Haute,  ete.^  B..  B.  Co.  ▼. 

403.  Peoria,  etc.,  By.  Co.,  182  HL  801, 

M  State  ex  rel  Holyland  ▼.  Judges  503.    Same  case  below:    81  HL  App. 

35  La.  Ann.  737.  435,  444.  See,  also,  Fenton  ▼•  Farm- 
s'In  Hurley  v.  Beyeo%  57  Ark.  ers'  &  Merchants'  Bank,  Tex.  Civ. 

647,  22  &  W.  Bep.  172,  appellant  App.,  Nov.,  1901^  65  a  W.  Bep.199. 
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•copy  of  the  judgment  upon  appeal  alone  without  the 
rest  of  the  record.'^  Scire  facias  On  an  appeal  bond  to  bring 
in  BuretieSy  being  a  common  law  remedy,  it  is  held  that  no 
statate  is  needed  to  authorize  it  after  default.'^  In  Illinois  an 
appeal  bond  is  construed  as  a  voluntary  obligation  ''and  the 
parly  entering  into  it  is  estoj^ed  from  denying  that  he  is 
liable  to  the  extent  that  the  words  bind  him  when  strictly  con- 
strued."**^ Where  an  appeal  bond  is  delivered  conditionally 
and  the  condition  is  not  performed  the  surety  is  ordinarily  not 
liable  but  the  mere  fact  that  the  bond  recites  the  names  of 
parties  as  sureties  who  do  not  sign  it  is  by  no  means  ccmdusive 
eyidence  of  conditional  delivery.**  Where  the  appeal  bond  is 
joint  and  several  any  surety  may  be  sued  alone  without  joining 
tlio  othere.'** 

S  636.  Surety  on  appeal  bond  may  purchase  or  taike  an  as- 
stgnment  of  judgment— When  surety  may  recover  indemnity 
for  payBwnt  of  judgment — Other  cases. — ^A  surety  on  the  ap- 
peal bond  of  an  executor  in  an  action  begun  during  the  testa- 
tor's  life,  where  the  judgment  had  been  afSrmed  against  the 
executor,  may  purchase  the  same  in  the  name  of  another  and 
have  aa  <mler  for  the  sale  of  realty  to  pay  the  same.^^  In  the 
defense  of  an  action  commenced  in  the  lifetime  of  the  deceased 
for  a  debt  then  in  existence,  his  administrator  gave  an  appeal 
bond  with  surety.   Subsequently  the  surety  paid  the  judgment 


M  BetaB  v.  HalTsnoB,  197  IB.  37S, 
M  N.  2.  Ssp.  888,  aAradnf  04  lU. 
A^^  837. 

•7  Straus  ▼.  Oltus^,  82  IlL  App. 
880,  following  Sans  ▼.  People,  8  Gil- 
man  (HI.)  327,  wbere  the  natnn  of 
the  writ  is  explained. 

MTecre  Haute  S.  B^  Oa.  ▼.  Peoria 
Bj.  Ge.,  81  IIL  App.  485,  451. 

win  Byers  ▼.  Gifanore,  10  Colo. 
App.  79,  50  Fm.  Sep.  370,  the  ap- 
peal bend  of  a  eorporation  failed  to 
redte  the  date  of  the  judgment  ap- 
pealed ftrom  and  contained  the  names 
of  two  men  as  snrolaes  who  did  not 
sign  it.  It  was  ddivered  to  the  clerk 
but  there  was  no  eridenoe  that  ap- 
pellee ever  saw  it  vntO  after  af- 
tenanee  of  the  jndgment  appealed 


from  and  there  was  no  evidonoe  that 
ihe  snretj  who  signed  had  any  un- 
derstanding with  the  two  proposed 
sureties  who  failed  to  sign  except  his 
statement  that  they  had  agreed  to 
stand  by  him  in  the  litigation.  Hold, 
that  the  surety  was  liable.  Compare 
Bennett  t.  Superior  Court,  113  Calif. 
440,  45  Pae.  Bep.  808,  where  an  ap- 
peal was  dismissed  because  the  ap- 
peal bond  was  signed  by  one  as 
surety  whose  name  was  not  recited 
as  such  in  the  bond. 

40Tl^l8on  T.  Wekh,  8  Colo.  App. 
210. 

^  Ferguson  t.  Carson,  13  Mo.  App. 
29,  affirmod  88  Mo.  873.  See,  how- 
eiver,  Maybnsy  t.  Grady,  87  Ala.  147. 
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and  took  an  assignment  of  the  same  and  presented  his  claim 
against  the  estate.  Held,  that  when  the  surety  paid  the  debt 
it  did  not  lose  its  character  of  a  debt  against  the  estate,  and 
therefore  was  not  within  the  rule  prohibiting  the  allowance  of 
any  claim  against  the  estate  not  in  existence  at  the  time  of  the 
death  of  the  deceased.^^  On  payment  by  a  surety  of  a  judg- 
ment he  becomes  entitled  to  the  rights  of  the  creditor  on  the 
appeal  bond,  where  the  principal  alone  appeals,^^  and  equity 
will  not  enjoin  him  from  collecting  from  his  principal,  be- 
cause  the  latter 's  attorneys  neglected  their  duty  in  attending 
to  the  principal's  case,  the  principal  being  sick  at  the  time.^^ 
A  judgment  will  not  be  permitted  against  a  surety  on  an  ap- 
peal bond  where  the  court  refused  to  accept  the  bond  and 
denied  the  existence  of  the  appeal>^  There  is  held  to  be  no  dis- 
tinction between  the  extent  of  the  liability  of  the  principal 
and  surety  in  an  appeal  bond.'<» 

§  637.  Miscellaiieoas  cases  as  to  liability  of  sureties  on  appeal 
bonds. — ^A  party  signed  an  appeal  bond  where  there  was  no 
legal  order  showing  an  appeal.  Held,  he  was  not  bound. 
Without  an  order  allowing  an  appeal,  the  clerk  had  no  au- 
thority to  take  the  bond.^  An  appeal  bond  provided  that  the 
appellant  should  prosecute  his  appeal  and  satisfy  whatever 
judgment  should  be  rendered  against  him.  He  did  not  prose- 
cute his  appeal,  and  for  that  reason  no  judgment  was  rendered 
against  him  in  the  court  above.  Held,  the  surety  in  the  bond 
was  liable,  because  no  appeal  had  been  prosecuted,  and  that 
was  a  breach  of  the  bond.^  An  appeal  was  dismissed  by  the 
supreme  court  because  no  transcript  had  been  filed.  It  was 
contended  by  the  sureties  on  the  appeal  bond  that  the  consid- 
eration  of  the  bond  had  failed  because  no  appeal  had  been 

42 Ferguson's  Adm'r  ▼.  Carson's        > Champomier    v.    Washington,    2 

Adm  'r,  86  Mo.  673,  affirming  13  Mo.  La.  Ann.  1013.     And  where,  daring 

App.  29.    See,  however,  Maybury  v.  the  interval  between  an  appeal  and 

Grady,  67  Ala.  147.  a  dismiHsal  of  the  same  for  want  of 

4S  Briggs  ▼.  Hinton,  14  B.  J.  Lea  prosecution,  the  principal  became  in- 

(Tenn.)  233.  solvent,  it  was  held  that  the  snre- 

««  Odell  7.  Mundy,  59  Ga.  641.  ties  on  the  appeal  bond  were  liable 

*^  State  V.  Cook,  31  Mo.  App.  57.  for  the  full  amount  of  the  judgment 

«•  Crane  t.  Andrews,  10  CoL  265.  against  their  principal  at  the  date  of 

1  And  it  was  therefore  ineffective  the  bond,  together  with  interest  and 

and  without  consideration:    Sears  v.  coiBts  of  suit  on  the  bond.    Trent  t. 

Bearsh,  7  La.  Ann.  539.  Bhomberg,  66  Tex.  249. 
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taken.  Held,  an  appeal  had  been  taken  and  dismissed^  and 
the  sureties  were  liable.'  An  appeal  bond  provided  that  the 
appellant  should  prosecute  his  appeal  and  pay '' whatever  judg- 
ment" should  be  rendered  against  him.  The  judgment  was 
in  part  reversed,  and  the  supreme  court  rendered  a  judgment 
for  part  of  the  judgment  below.  Held,  the  sureties  on  the 
bond  were  liable  for  this  judgment.^  An  appeal  bond  recited 
that  the  judgment  below  was  for  a  smaller  sum  than  the  actual 
amoimt  of  the  judgment.  Held,  the  sureties  on  the  bond  were 
only  liable  for  the  sum  recited  as  the  amount  of  the  judg- 
ment.^ It  is  not  necessary,  in  order  to  charge  the  sureties 
on  an  appeal  bond,  that  an  execution  on  the  judgment  appealed 
from  should  be  issued  against  the  principaL^    Sureties  on  an 

t  BUis  v.  Hull,  23  CaL  160.  To  the  drenit  eonrt  and  before  any  ex- 
like  effect,  see  ThaUieimer  v.  Crom,  ecation  was  sued  out  and  without 
13  CoL  397.  taking  any  proceedings  to  sell  cer- 

4  Diamond  v.  Petit,  3  La.  Ann.  37;  tain  lands  equal  in  value  to  the  judg- 
Holmes  t.  Steamer  Belle  Air,  5  La.  ment  that  had  been  attached  and 
Ann.  523.  were  still  subject  to  the  Hen  of  the 

5  Jenkins  v.  Bkillem,  5  Yerg.  judgment.  It  was  held  that  the  suit 
(Tenn.)  288.  was  not  premature,  that  the  affirm- 

•  Anderson  v.  Sloan,  1  CoL  484.  ance  of  the  judgment  was  conclusive 

Holding  that  sureties  who  sign  an  that  the  writ  of  error  had  not  been 

appeal    bond    are    liable,    although  prosecuted  with  effect.    Citing  Bab- 

their  names  do  not  appear  in  the  bitt  ▼.  Finn,  101  U.  S.  7,  13.     In 

bodj  of  it,  see  Cooke  t.  Crawford,  1  Gordon  ▼.  Third  Natl  Bank,  56  Fed. 

Tex.  9.   Holding  that  a  surety  on  an  Bep.  790,  6  C.  C.  A.  125,  13  U.  S. 

appeal  bond  is  not  liable  for  dam-  App.  554,  afSrming  53  Fed.  Bep.  471, 

ages  assessed  on  dismissing  the  ap-  it  was  held  that  upon  the  mandate  of 

peal,  see  Baney  v.  Baron,  Adm'r,  1  affirmance  by  the  United  States  su- 

Fla.  827.    Sureties  for  the  payment  preme  court  being  filed  in  the  U.  S. 

of  a  judgment  are  not  discharged  lyy  Circuit  court  for  a  district  in  Ala- 

the  fact  that  the  judgment  is  ap*  bama,  a  summary  judgment  might 

pealed  from,  and  other  sureties  given  be  entered  at  once  against  the  sure- 

f  or  the  appeaL    Smith  v.  Falconer,  ties  on  the  supersedeas  bond  in  con- 

11  Hun  (N.  Y.)  481.    For  further  formity  to  the  practice  foUowed  in 

eases  involving  sureties'  liability  on  the  state  courts  of  Alabama.    That 

appeal  bond,  see  Bingleberg  v.  Pet-  after   affirmance   of  the   judgment 

erson,    76   Mich.    107;    Hopkins   ▼.  appealed  from,  the  obligee  need  not 

Orr,  124  U.  S.  510;  Wood  v.  Orford,  wait  a  moment  before  suing:     Ful- 

56  CaL  157.    In  Davis  v.  Patrick,  ler  v.  Aylesworth,  76  Fed.  Bep.  694, 

67  Fed.  Bep.  909,  6  C.  C.  A.  632,  12  21  C.  C.  A.   505,  at  513,  43  U.  S. 

U.  S.  App.  629,  suit  was  begun  on  App.  657;  Babbitt  v.  Finn,  101  U. 

a  sijpersedeas  bond  as  soon  as  the  8.  7;  Davis  v.  Patrick,  12  U.  S.  App. 

.mandate  of  the  U.  S.  supreme  court  629,  6  C.  C.  A.  632,  57  Fed.  Bep. 

jbowing  its  affirmance  was  filed  in  909, 
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appeal  bond  are  held  not  released  because  of  plaintiff's  dek^ 
in  bringing  suitJ  So  they  are,  also,  held  not  released  because 
of  the  principal's  arrest  under  an  execution,  or  by  his  impris- 
onment and  discharge.^ 


§  538.  Liability  of  sureties  on  forthcoming,  daim  ddiv- 
ery  and  release  bonds— Judgment— Amendment  of  plead- 
ingSy  effect  of. — Judgment  cannot  be  rendered  on  mere  motion 
or  on  trial  of  main  case  against  the  sureties  on  a  forthcoming 
bond.^  But  where  the  parties  in  an  action  of  claim  and  de- 
livery  compromised,  and  agreed  upon  a  judgment  that  plaintiff 
should  pay  defendant  a  certain  sum  and  costs,  it  was  held 
such  judgment  was  binding  on  plaintiff's  sureties,  and  sum- 
mary judgment  might  be  entered  against  them.^^  The  liability 
of  sureties  on  a  release  bond  is  held  to  be  measured  by  the 
value  of  the  property  sequestered,  which  they  bound  them- 
selves to  return,  and  not  by  the  amount  of  the  judgment  ren- 
dered in  the  case  in  which  the  bond  was  given.^^  In  an  action 
against  a  surety  on  an  undertaking  given  to  release  property 
from  an  attachment  issued  against  two  partners,  it  was  held 
that  a  subsequent  amendment  of  the  summons  and  complaint, 
so  as  to  reach  a  third  partner,  did  not  discharge  the  sureties.^' 
Nor  was  the  surety  held  discharged  because  of  a  change  in 
the  ad  damnum  of  the  writ.^'  Where  the  principal  in  a  forth- 
coming bond  returns  only  part  of  the  property  he  is  entitled  to 
credit  only  for  what  it  brings  at  the  execution  sale.^^ 

TQniUen  v.  Qnigley,  14  Nev.  215.  trying  the  eaa6y  and  not  the  vatae 
sPrnsia  t.  Brown,  45  Hon  (N.  fixed  bj  the  appraisers  taldng  tiM 
Y.)  80.  bond.  In  Klinkert  t.  Fulton  Storage 
•  Clary  ft  Whaley  v.  Haines,  61  ft  Mercantile  Co.,  Wis.,  Mch.,  1902, 
Ga.  520.  But  nnder  Arkansas  stat-  89  N.  W.  B^.  507,  it  was  held  tiMt 
ute  sureties  on  a  delivery  bond  be-  the  liability  of  the  sureties  to  a 
come  subject  to  summary  judgment  successful  interyening  petitioiier  ia 
without  notice  or  service  of  process,  the  value  of  the  property  and  inter- 
Fletcher  V.  Menken,  87  Ark.  206.  est  thereon,  not  the  vahie  of  its 


10  Council  V.  Averett,  90  N.  C.  168.  besides.    See,  also,  Quinnipiac  Brew* 

11  Carroll  Co.  v.  Hamilton,  80  La.  ing  Co.  t.  Hackbarth,  Conn.,  Jany^ 
Ann.  520;  Baker  v.  Morrison,  4  La.  1902,  50  AtL  Bep.  1028. 

Ann.  872.    In  Fletcher  v.  Menken,  87  is  Christal  ▼.  KeUy,  24  Him  (K« 

Ark.  206,  it  is  held,  though  under  Y.)  155. 

statute,  that  the  judgment  against  I'Townsend  Nat.  Bank  ▼•  Jones, 

the  sureties  on  a  forthcoming  bond  151  Mass.  454. 

must  be  for  the  value  of  the  prop-  i«  In  Wilcox  ft  Gibbe  Guano  Oow  ▼• 

erty  as  found  by  the  court  or  Jury  Piedmont  Lumber  Co.,  98  Ala,  281, 
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§  539.  Defenses  to  suretieB  on  release  and  delivery  bonds — 
Bnrety  on  forthcoming  bond,  whether  entitled  to  possession  of 
property. — ^The  surety  on  a  release  bond  can  set  up  no  gronnd 
of  defense  to  a  judgment  rendered  against  his  principal  that 
the  latter  could  not  set  up,  and  if  the  judgment  is  good  against 
the  principal  it  is  equally  so  against  the  surety.^  ^  Accidental 
destruction  of  property  by  fire  is  held  no  defense  to  the  sureties 
on  a  delivery  bond  in  an  action  therein.^®  Sureties  on  a  release 
bond  have  a  right  to  prove  that  a  sequestration  of  property 
was  illegal,  and  a  refusal  to  allow  proof  of  such  illegality  is 
held  error.*''    Where  the  release  of  attached  property  has  been 

11  So.  Bep.  779,  an  execution  having  due  them.    This  she  has  done  with- 

been  levied  on  a  lot  of  lumber,  ap-  out  juet  cause^  as  the  verdict  in  the 

pellant   interposed  a   claim   for  it,  inter-pleader  issue  establishes.     She 

gave  bond  and  obtained  possession,  can  not  now  select  such  portion  of 

The  court  having  found  adversely  to  the  goods  as  she  chooses,  and  turn 

his   daim,   appellant  returned  part  the  refuse  over  to  the  creditors,  and 

onlj  of  the  lumber  and  when  the  insist  that  they  shall  accept  them  in 

summary  execution  provided  for  by  partial  satisfaction.'    So,  also,  when 

statute,  was  issued  against  claimant  distinct  chattels,  susceptible  of  dis- 

and  his  sureties,  claimant  asked  to  tinet  valuation  are  levied   on,  and 

be  credited  with  the  value  of  that  separately  valued  by  the  jury,  the 

part  of  the  lumber  which  it  had  re-  claimant  cannot  select  such  of  the 

turned  as  the  same  was  fixed  by  the  chattels  as  he  considers  under  Tal- 

Jury.     Held,  that  claimant  and  its  ued,  and  turn  over  to  the  plaintiif 

sureties  were  entitled  to  credit  only  those  which  he  regards  as  over  val- 

for  the  amount  which  was  realized  at  ued  by  the   jury  as  payment  pro 

the  sheriif' s  sale.    The  court  said  (p.  tanto.    Applying  the  foregoing  prin- 

285) :     "The  right  of  the  plaintiif  dples,  we  hold  that,  in  such  case,  the 

is,  if  the  property  be  found  liable,  bondsmen    are   only    entitled    to    a 

to  have  aO  of  it  sold,  if  necessary,  credit  on  the  execution  of  the  amount 

to  satisfy  his  judgment.    If  a  partial  realized  by  the  sheriff,  upon  a  sale 

delivery  is  held  to  be  a  payment  to  of  the  part  of  the  property  deliv- 

the  amount  of  the  assessed  value  of  ered." 

the  part  delivered,  this  right  of  the  ib  McCloskey  v.  Wingfield,  32  La. 

plaintiff  is  defeated  by  the  wrong-  Ann.  38. 

fal  act  of  the  claimant,  in  failing  to  le  Doggett  v.  Black,  40  Fed.  Bep. 

comply  with  the  conditions  of  his  439.     And  it  is  also  held  that  the 

bond,  which  is  intended  for  the  se-  surety  on  a  replevin  bond  was  not 

curity  of  the  plaintiff.     As  tersely  released  from   liability  because  of 

observed  by  Strong,  J.,  in  Hill  v.  the  death  or  destruction  of  the  prop- 

Bobinson,    44    Pa.    St.    380,    'The  erty  replevied.    Barry  v.  Frayser,  10 

claimant    has    interfered    with    the  Heisk.    (Tenn.)    206. 

process  of  the  creditors,  and  com-  i?  Carroll  &  Co.  t.  HamiltoOy  80 

peQed  them  to  let  go  of  goods  which  La.  Apn,  520. 
had  been  seized  to  satisfy  the  debt 
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procured  bj  giving  a  forthcoming  bond,  it  is  held  that  the 
sureties  thereon  are  not,  by  reason  of  their  suretyship,  entitled 
to  the  possession  of  the  property,  and  cannot,  therefore,  re- 
plevy the  same  ;^^  though  it  has  been  held  under  a  statute  that 
sureties  on  a  forthcoming  bond,  when  sued  thereon,  could  show 
that  they  or  one  of  them  had  a  special  interest  in  the  property ; 
as,  for  example,  a  chattel  mortgage  thereon  which  ante-dated 
the  levy  on  which  the  suit  was  grounded.*®  Ordinarily  the 
surety  in  a  forthcoming  bond  cannot  show  that  the  property 
in  fact  belongs  to  himself.^  Or  that  he  has  some  special  in* 
terest  therein  inconsistent  with  the  claims  of  plaintiff.'* 

§  540.  Oonstnzction  of  forthcoming  bonds. — ^The  execution  of 
a  forthcoming  bond  is  an  admission  by  the  principal  therein 
that  he  has  possession  of  the  property  but  it  does  not  atone  for 
plaintiff's  failure  to  state  a  cause  of  action  in  his  declaration.^' 

18  SteTenBon  v.  Palmer,  14  GoL  be  relieved  of  the  trouble  of  keeping 
565.  it.    Held,  that  a  bill  of  interpleader 

19  Hemy  v.  'Quackenbash,  48  Mich,  could  not  be  filed  by  a  surety,  who 
415.  necessarily  does  not  stand  indiiferent 

so  In  Klippel  v.  Offenstein,  8  Colo,  among    the    claimants    and    is    the 

App  187,  45  Pac.  Rep.  224,  it  was  bailee  for  safe  keeping  for  one  of 

held  that  the  sureties  on  a  f  orthcom-  them. 

ing  bond,  upon  which  was  procured  82  In  Cooke  ▼.  Bryant,  103  Ga.  730, 
the  release  of  attached  property,  30  S.  E.  Bep.  435,  which  was  trover 
could  not  show  that  part  of  the  re-  for  money,  the  defendant  gave  a 
leased  property  was  owned  by  one  forthcoming  bond  conditioned  for 
of  the  sureties  even  though  such  the  forthcoming  of  the  property  de- 
surety  had  replevied  it  and  obtained  scribed  in  plaintiif's  declaration, 
judgment.  ''Having  covenanted  to  Held,  that  the  giving  of  such  bond 
'  return  the  goods  as  those  of  Hoofer  was  not  such  an  admission  that  de- 
[the  attachment  defendant],''  said  fendant  had  the  money  for  which 
the  court,  "and  fixed  the  value,  he  suit  was  brought  as  would  excuse  the 
[the  surety]  could  not  afterwards  be  plaintiff  from  specifically  describing 
heard  to  say  that  he  had  covenanted  the  money  for  which  he  brought  suit 
to  deliver  his  own  goods."  in  his  declaration.    In  that  case  the 

21  In  Kyle  v.  Mary.  Lee  Goal  etc  declaration  described  the  money  sued 
Co.,  112  Ala.  606,  20  So.  Bep.  851,  for  merely  as  $756.77  in  ''Uiwful 
appellant,  who  was  surety  on  a  money  of  the  United  States. ''  (p. 
claim  property  bond,  filed  in  a  pro-  759.)  In  Farmers'  Alliance  Ware- 
ceeding  to  try  the  right  of  prop-  house  &  Commission  Co.  v.  MeEl- 
erty  in  a  lot  of  pig  iron  that  had  hannon,  98  6a.  394,  25  S.  E.  Bep. 
been  attached,  filed  a  bill  of  inter-  558,  a  declaration  in  trover  for 
pleader  setting  up  that  various  in-  money,  described  the  money  as  "law- 
dependent  claims  were  made  to  ful  money  of  the  United  States,  eon- 
the  iron  or  part  thereof  and  asking  to  sisting  of  one  hundred  silver  oertifl- 
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The  sureties  on  a  forthcoming  bond  are  held  liable  only  in  ac- 
cordance with  its  terms.^s  A  stranger  to  the  execution  inter- 
posed a  claim  to  goods  that  the  sheriff  had  levied  on  there- 
under,  and  gave  a  forthcoming  bond  conditioned  to  abide  by 
the  judgment  of  the  court  on  the  claim.  The  sheriff  returned 
the  claim  not  to  the  court  out  of  which  the  execution  issued 
but  to  superior  court  of  the  county  in  which  the  levy  was 
made.  Held,  that,  as  that  court  had  no  jurisdiction  under  the 
statute,  its  judgment  adverse  to  the  claim  was  a  nullity  and 
defendant's  failure  to  produce  the  goods  at  the  time  and  place 
of  sale  did  not  amount  to  a  breach  of  the  bond.^*  Under  cir- 
cumstances stated  in  a  note  it  was  held  that  sureties  on  a 
forthcoming  bond  were  not  liable  for  the  non-production  of 
the  property  to  answer  judgments  in  favor  of  intervening  peti- 
tioners.2*^    Where  a  forthcoming  bond  was  given  in  chancery 

eates  of  five  dolars  eaeh,  one  hun-  judgment  that  could  be  made  the 
dred  and  fifty  national  bank  notes,  basis  for  a  judgment  against  the 
known  as  national  currency,  each  for  sureties. ' '  In  Crocker  v.  Fields  Bis- 
ten  dollars,  and  seventy-five  treas-  cuit  &  Cracker  Co.,  93  Calif.  532,  29 
xuy  notes  of  the  United  States,  each  Pac.  Bep.  225,  defendants,  to  pre- 
fer the  sum  of  twenty  dollars.''  cure  the  release  of  an  attachment. 
Held,  reversing  the  trial  court,  gave  their  bond  to  plaintiffs  condi- 
that  the  description  was  sufficient  tioned  to  pay  "the  amount  due  and 
and  that  ' '  by  giving  bond  for  the  to  become  due  to  them  for  goods  sold 
forthcoming  of  the  money,  the  de-  and  delivered  *  *  or  to  be  sold 
f endant  admitted  that  he  had  in  his  and  delivered  to  said  company  ac- 
possession  money  answering  to  the  cording  to  the  terms  of  the  contracts, 
description."  *  *"  Held  that  the  sureties  were 
ss  In  Lewin  t.  Stein,  7  Colo,  App.  bound  for  lalSels  which  defendant  re- 
65,  42  Pae.  Bep.  185,  a  forthcoming  fused  to  take  and  for  the  cost  of 
bond  given  by  defendant  in  replevin,  preparation  of  plates,  for  making 
was   conditioned   to    ''deliver    said  such  labels. 

property  to  the  said  plaintiff  if  such  m  Brannon  v.  Cheek,  103  Ga.  353, 
delivery  shall  be  adjudged."  The  29  S.  E.  Bep.  937. 
judgment  of  the  court  was  ''that  25  in  Steele  Lumber  Co.  v.  Laurens 
the  right  of  possession  at  the  com-  Lumber  Co.,  98  Ga.  329  at  353,  24  S. 
meneement  of  this  action  was  in  the  E.  Bep.  755,  a  bond  given  by  de- 
plaintiff."  In  holding  that  the  f endant  upon  withdrawing  its  prop- 
sureties  were  not  liable  the  court  erty  from  the  hands  of  a  receiver  ap- 
said :  ' '  The  finding  that  the  plain-  pointed  in  the  cause,  was  conditioned 
tiff  was  entitled  to  the  possession  of  for  the  payment  of  such  sums  as  may 
some  undefined  chattels,  without  any  be  recovered  against  the  Steele  Com- 
identification,  without  awarding  their  pany,  "in  the  case  of  the  Laurens 
return,  or  fixing  a  value,  and  giving  Lumber  Co.  et  al.  v.  A.  B.  Steele 
judgment  for  such  value  in  case  the  Lumber  Co."  It  was  held  that  the 
goods  were  not  returned  was  not  a  obligors  were  not  liable  to  pay  judg- 
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proceedings  upon  withdrawal  of  the  property  from  the  ctia- 
tody  of  the  court,  the  sureties  were  held  liable  only  to  the 
parties  whom  the  court  in  that  case  found  to  have  an  interest 
in  the  property  and  not  to  others  concerning  whom  there  was 
no  finding.**  The  proceeds  of  a  suit  upon  a  forthcoming  bond 
given  to  a  levying  oflBcer  goes  to  the  execution  creditor.*^  The 
surety  on  a  forthcoming  bond  may  be  liable  even  where  judg- 
ment is  recovered  against  one  only  of  several  defendants.** 
A  claim  bond  was  conditioned  that  the  property  should  be 
forthcoming  and  that  the  principal  should  '*pay  such  costs 
and  damages  as  may  be  recovered  for  putting  in  said  claim 
for  delay.''    Held,  that  the  sureties  were  liable  for  a  sum- 

ments  against  the  Steele  Lumber  Co.  cution  originaUy  levied  whether  the 
that  might  be  recovered  in  that  ease  judgment  upon  which  such  execution 
on  petitions  filed  by  strangers.  ''Of  was  issued  was  really  a  lien  or  not, 
course  the  parties  liable  upon  the  ssln  McCormick  v.  Nat 'I  Surety 
bond  would  be  answerable  for  any  Co.,  134  Calif.  510,  66  Pac.  Eep.  741, 
judgment  rendered  upon  an  amend-  certain  rails  of  the  Stockton  B.  R. 
ment  germane  to  the  original  cause  had  been  attached  at  the  suit  of  Mc- 
of  action  and  which  could  be  ap-  Cormick  against  the  railroad  and 
propriately  made  to  that  suit, ' '  said  Bickert,  its  president,  and  a  release 
the  court.  "But  where  the  equities  of  the  attachment  was  obtained  by 
arise  in  favor  of  strangers,  whose  both  defendants  executing  their  bond 
right  to  litigate  does  not  inhere  in  in  $7,000,  conditioned  to  return  the 
the  nature  and  frame  of  the  original  rails  or  their  value  "in  case  said 
petition,  but  springs  out  of  collat-  plaintiff  recover  judgment  in  said 
eral  matters  which  can  only  be  en-  action."  Plaintiff  recovered  judg- 
graf  ted  upon  the  original  suit  by  ment  against  Bickert  but  not  against 
an  independent  petition,  the  liability  the  railroad  and  the  jury  found  spe- 
of  the  sureties  could  not  be  extended  cially  that  the  attached  property  be- 
to  include  judgments  rendered  upon  longed  to  the  railroad  and  not  to 
such  petitions.  *  *  If  the  bond  Bickert.  Held,  in  an  action  on  the 
had  been  conditioned  for  the  forth-  bond,  that  the  surety  was  liable  for 
coming  of  the  property  to  answer  the  the  railroad 's  failure  to  produce  the 
final  decree,  the  lien  of  the  creditors,  attached  property  to  answer  the 
if  established,  would  have  been  pro-  judgment  against  its  president.  The 
tected  as  well  as  the  money  judg-  undertaking  was  "that  the  things 
ment  recovered."  promised  shall  be  done  if  the  plain- 

26  Claflin  Co.  v.  DeVaughn,  106  Gra.  tiff  shall  *  recover  judgment  in  said 

282,  32  S.  E.  Bep.  108.  action.'     There  is  no  condition  in 

27 In  Heard  v.  Duke,  98  Ga.  134,  it,"  said  the  court,  "that  plaintiff 

26  S.  E.  Bep.  485,  it  was  held  that  shall   recover  judgment  against  all 

when  judgment  is    obtained    on    a  those  who  are  made  defendants;  a 

forthcoming  bond  given  to  a  sheriff  judgment  against  any  one  or  moje 

by     an     execution     defendant     the  of  the  defendants  is  sufficient. "  Fol- 

amount  realized  from  such  judgment  lowing   McCutcheon   v,   Weston,    65 

on  the  bond  should  apply  to  the  exe-  Calif.  37,  2  Pac.  Bep.  727. 
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xnary  judgment  for  costs  recovered  against  the  principal 
though  the  claim  was  not  prosecuted  for  delay .^  An  execu- 
tion defendant  filed  a  statutory  aflBdavit  and  upon  giving  a 
forthcoming  bond  obtained  the  property  from  the  sheriff. 
Thereafter  the  court  dismissed  the  aflBdavit  and  the  sheriff  re- 
advertised  the  property  for  sale.  Held,  that  the  dismissal  of 
the  aflBdavit  was  so  far  an  adjudication  that  the  property  was 
subject  to  levy  as  to  make  it  a  breach  of  the  bond  for  defend- 
ant to  fail  to  produce  the  property  at  the  time  and  place  of 
sale  and  that  the  sheriff  could  recover  damages  in  his  own 
name.^® 

§  641.  Oonstmction  of  forthcoming  bond  continued— Form  of 
Judgment. — It  is  held  no  defense  that  the  levying  oflficer  ver- 
bally agreed  to  another  place  of  delivery  than  that  specified  in 
the  bond.  Defendants  gave  the  sheriff  a  forthcoming  bond 
conditioned  to  have  the  property,  a  stationary  engine,  at  the 
time  and  place  of  sale.  It  was  held  that  the  sheriff's  verbal 
agreement  with  defendants  that  he  would  sell  the  property  at 
the  place  where  it  was  did  not  excuse  the  defendants  from 
their  obligation  to  produce  the  property  for  sale  at  the  court 
house  door,  the  sheriff  having  advertised  that  it  would  be  sold 
at  that  place.  The  court  said  that,  although  the  sheriff  had 
the  right  to  sell  the  goods  without  removing  them  to  the  court 
house  door  at  the  time  of  sale,  the  court  house  door  was  the 
only  place  where  the  sale  could  be  made  whether  the  sheriff 
brought  and  exhibited  the  property  there  or  not,  and  conse- 
quently the  terms  of  the  bond  as  to  time  and  place  of  delivery 
were  not  ambiguous  and  could  not  be  varied  by  parol  evidence 
tending  to  show  that  the  defendants  had  agreed  to  deliver  at 
some  other  plaee.^*  A  defendant  prevented  the  sale  of  cer- 
tain personal  property  under  a  mortgage  by  giving  a  forthcom- 
ing bond  conditioned  to  have  the  property  ''forthcoming  to 
answer  the  final  judgment,'*  etc.  Defendant  failed  to  produce 
the  property  at  the  day  of  sale  but  did  afterwards  produce  it 
at  the  day  of  sale  under  another  mortgage  which  she  had  given 
on  the  same  property.  Held,  that  she  remained  liable  on  the 
first  bond.32    Where  the  condition  of  the  bond  is  to  pay  the 

2»  McElratli  v.  Whetstone,  89  Ala.  si  King  ▼.  Castlen,  91  Ga.  488,  18 

623,  8  So.  Kep.  7.  S.  E.  Rep.  313. 

ko  Clark  ▼.  Horn,  sheriff,  99  Ga.  82  Eeese  v.  Worsham,  110  Ga.  449, 

165,  25  S.  £.  Bep.  203.  35  S.  E.  Rep.  680. 
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debt  or  return  the  property  it  is  held  that  judgment  against 
the  obligors  should  be  in  the  alternative.'^ 


§  642.  Snreties  on  forthcoming  bond  liable  for  deterioratioiit 
etc. — The  surety  on  a  forthcoming  bond  is  held  liable  for  de- 
terioration in  value  of  the  released  property  during  the  time 
it  remains  in  the  possession  of  his  principal.^  Defendant  took 
a  lot  of  mules  from  the  levying  officer  upon  giving  a  bond  con- 
ditioned that  the  property  should  be  forthcoming  when  called 
for.  Held,  that  the  death  of  the  mules  did  not  excuse  the  obli- 
gors unless  caused  by  the  act  of  God.^    It  is  held  that  the 


88  In  Chattanooga  By.  Ck>.  v.  Ev- 
ans, 66  Fed.  Bep.  809,  14  0.  C.  A. 
116  at  131,  property  of  defendant 
railway  was  released  upon  its  fil- 
ing a  replevin  bond  conditioned  to 
pay  the  debt  or  return  the  prop- 
erty. Held,  that  the  trial  court 
erred  in  entering  a  decree  against 
the  sureties  for  the  amount  of  the 
debt  without  providing  that  the  de- 
cree might  be  released  by  a  return 
of  the  property  attached.  Citing 
Kuhn  T.  Spellacy,  3  Lea  (Tenn.) 
278;  Dumont  t.  United  States,  98 
U.  8.  142;  Ward  v.  Kent,  6  Lea 
(Tenn.)    131;    Green   v.    Lanier,    5 


there  is  no  rule  of  law  which  makes 
it  necesst^ry  to  disregard  such 
equity.  •  •":  Briggs  v.  MeDon* 
aid,  166  Mass.  37,  43  N.  £.  Bep. 
1003,  in  which  case  the  attachment 
plaintiif  at  his  own  request  was  ap- 
points custodian  of  the  attached 
property  after  it  had  been  released 
from  attachment.  By  his  negligence 
the  property  deteriorated  in  value. 
Held,  that  the  surety  on  the  release 
bond  was  not  liable  for  such  deter- 
ioration«  The  principal  had  con- 
sented to  such  appointment,  the 
surety  had  not. 
st^Carr    v.    Houston    Guano    and 


Heisk.    (Tenn.)    662,  and  Baury  v.  Warehouse  Co.,  105  Ga.  268,  31  S.  E. 

Frayser,  10  Heisk.  (Tenn.)  217,  the  Bep.  178.   Citing  Young  v.  Waldrip, 

court  said  that  the  proper  judgment  91  Ga.  765,  where  it  was  held  that  the 

on  such  a  bond  is  for  the  penalty  surety  was  not  released  by  a  mule's 

of  the  bond  to  be  discharged  upon  falling  into  a   pesthole  and   dying 

the  delivery  of  the  property  replev-  in  consequence  of  the  f  alL    In  Heard 

ied  or  its  value,  which,  if  it  is  not  v.  Hicks,  101  Ala.  102,  13  So.  Bep. 

stated  in  the  bond  may  be  ascer-  256,   defendants  in  a   detinue  suit 


tained  by  a  reference. 

84Cres8well  v.  Woodside,  8  Colo. 
App.  514,  46  Pac.  Bep.  842,  where 
the  deterioration  was  caused  by  the 
principal's  use  of  the  property,  a 
printing  press,  pending  the  litiga- 
tion.   Holmes  v.  Langston,  110  Ga. 


gave  a  forthcoming  bond  conditioned 
that  ''it  the  said  J.  A.  Hicks  et  aL, 
defendants  in  said  suit,  within  thirty 
days  after  the  determination  there- 
of, if  cast  in  said  suit,  deliver  to  the 
said  George  P.  Heard  the  above  de- 
scribed property,   then  this  obliga- 


861,  36  S.  E.  Bep.  251.  <<But  where    tion  to  become  void,''  and  retained 


after  the  giving  of  a  bond,  an  equity 
arises  in  favor  of  the  surety,  from 
acts  of  the  obligee  which  create  no 
equity   in    favor   of    the   principal, 


the  property,  part  of  ^hich  waSy  in 
their  hands,  destroyed  by  fire  before 
trial.  Judgment  was  entered  for 
plaintiff  in  the  detinue  suit.    Held| 
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surety  on  a  forthcoming  bond  is  released  from  further  liability 
if  the  property  is  taken  from  him  by  a  paramount  lien.'^  But 
the  sureties  on  a  forthcoming  bond,  it  is  held,  are  not  released 
by  proving  that  they  delivered  the  property  to  one  who  had 

that  the  inreties  were  not  liable  for  property  is  afterwards  taken  from 
plaintiff's  attorney's  fees,  in  the  them  under  a  paramount  title  or 
detinue  suit,  nor  for  part  of  the  lien,  or  under  valid  judicial  pro- 
goods  tendered  to  and  accepted  Dy  eeedingSi  this  excuses  them  from  the 
the  obligees^  but  that  the  tender  of  delivery  of  the  property,  and  dis- 
part of  the  goods  (an  engine)  in  charges  the  obligation  of  the  bond, 
damaged  condition  was  not  sufficient  so  far  as  to  render  invalid  a  return 
to  release  the  sureties  and  plaintiff  of  forfeiture  by  the  levying  officer, 
was  not  bound  to  accept  it.  The  The  law  wiU  not  punish  the  failure 
trial  court  should  have  received  evi-  to  do  that  which  itself  has  rendered 
dence  of  the  extent  to  which  its  value  impossible  to  be  performed.  Citing 
was  impaired.  In  May  v.  Alabama  Cole  v.  Connelly,  16  Ala.  271 ;  Glover 
Nat.  Bank,  111  Ala.  510,  20  So.  Bep.  v.  Taylor,  41  Ala,  124;  Cordaman  v. 
459,  appellants  as  suretieB  signed  a  Malone,  63  Ala.  556.  To  same  ef- 
bond  reciting  that  the  bank  was  will-  feet,  Watson  v.  Simmons,  91  Ala. 
ing  to  turn  over  certain  property  to  567,  8  So.  Rep.  347,  in  which  case 
the  principal  upon  the  bank's  being  the  defendant  having  taken,  on  a 
indemnified  '^  against  any  loss  by  forthcoming  bond,  a  horse  which  the 
reason  of  the  turning  over  of  said  sheriff  had  taken  in  a  detinue  pro- 
goods"  and  being  held  *' harmless  ceeding,  the  horse  was  again  taken 
against  any  liability  by  reason  of  from  defendant  under  a  writ  of  det- 
certain  garnishments  that  have  been  inue  at  the  suit  of  a  third  person, 
served  on  said  bank  touching  the  Held,  that  the  sureties  were  released 
delivery  of  said  goods''  and  condi-  unless  it  were  proven  that  the  last 
tioned  that  if  the  principal  ''shall  seizure  was  by  collusion  between  the 
hold  said  bank  harmless  as  above  defendant  and  such  third  person.  In 
stated  and  pay  any  sum  or  sums  for  Georgia  Loan,  Savings  and  Banking 
which  judgment  may  be  rendered  Co.  v.  Dunlap,  108  Ga.  218,  33  S.  E. 
against  said  bank."  The  bank  Bep.  882,  it  was  held  that  the  stat- 
sued  on  the  bond  to  recover  $100  utory  lien  of  laborers  on  personal 
attorney's  fees  and  expenses  of  de-  property  of  their  employer  was  su- 
fending  a  garnishment  suit  respect-  perior  to  the  lien  of  a  pre-existing 
ing  the  property  turned  over.  Held,  purchase  money  chattel  mortgage 
that  ''the  attorney's  fees  and  other  and,  the  mortgaged  property  having 
costs  are  not  within  the  letter  of  been  redelivered  to  the  mortgagor 
the  bond,  and  cannot  by  any  fair  upon  a  forthcoming  bond,  the  ques- 
interpretation  of  its  language  be  in-  tion  was  suggested  but  not  decided 
eluded  therein."  whether  the  taking  of  the  property 
96  In  Boiling  v.  Vandiver,  91  Ala.  to  satisfy  a  laborer 's  lien  would  ren- 
875  at  379,  8  So.  Bep.  290,  the  court  der  the  sureties  on  the  forthcoming 
says  that  "when  property  levied  on  bond  liable  to  the  plaintiff  in  the 
has  been  restored  to  the  defendant,  foreclosure  proceedings  as  for  a  fail- 
on  the  execution  lyy  him  of  a  forth-  nre  to  produce  the  property  in  the 
coming  bond  with  sureties,  if  such  condition  it  was  in  when  the  bond 
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at  the  time  of  such  delivery  a  paramount  lien.^^  It  is  a  suf- 
ficient defense  that  the  levying  officer  never  accepted  the 
forthcoming  bond.^^  It  is  held  to  be  no  defense  that,  although 
the  court  approved  the  bond  for  the  release  of  an  attachment 
and  ordered  the  sheriff  to  deliver  the  attached  property  to 
defendant,  the  sheriff  in  fact  retained  possession  thereof  and 
did  not  deliver  it  to  defendant.^*    The  rights  and  liabilities  of 

was  given.    In  Schneider  t.  Walling-  hands  of  the  sheriff,  and  demanded 
ford,  4  Colo.  App.  150,  34  Pac.  Bep.  that  the  proceeds  of  the  sale  of  the 
1109,  the  sheriff  after  attaching  cer-  crop  be  applied  to  the  satisfaction 
tain  property  released  it  upon  re-  of  the  lien  for  rent,  in  preference  to 
eeiving  a  forthcoming  bond  and  then  the  judgment  lien.    In  such  an  ad- 
re-seized  it  by  virtue  of  other  writs  ministration  of  the  property  by  the 
of  attachment.    Held,  that  the  sher-  court,  the  rights  of  all  parties  in- 
iff  was  bound  to  apply  the  proceeds  terested  therein  could  have  been  de- 
of  the  sale  to  the  first  attachment  termined,  according  to  the  facts  of 
and  that  such  re-seizure  released  the  the  case.    The  suing  out  of  the  dis- 
sureties  on  the  forthcoming  bond.  tress  warrant  by  Owens  and  placing 
S7ln   Barfield   v.   Covington,    103  it  in  the  hands  of  the  sheriff  after 
6a.  190,  29  S.  £.  Bep.  759,  defend-  the  property  had  been  applied  to  the 
ant  secured  the  release  of  personal  payment  of  the  rent,  did  not  affect 
property  by  giving  the  sheriff  who  the  liability  of  Barfield  and  Owens 
had  levied  on  it  an  execution  under  for  a  breach  of  the  bond." 
a  common  law  judgment,  a  f  orthcom-  ss  in  Fountain  v.  Napier,  109  Ga. 
ing  bond,  and  then  turned  it  over  to  225,  34  S.  E.  Bep.  351,  the  defense 
his  landlord,  who  was  his  surety  on  in  an  action  on  a  forthcoming  bond 
the  bond,  in  payment  of  rent,  for  was  that  it  had  never  been  accepted 
which  the  landlord  had  a  lien  supe-  by  the  sheriff  as  a  forthcoming  bond, 
rior  to  that  of  the  judgment.    It  was  The  court  held  and  said  that,  "in  or- 
held  that  nevertheless  "the  failure  der  to  make  such  a  bond  a  binding 
to  deliver  the  property  described  in  contract  between  the  parties  and  to 
the  bond,  at  the  time  and  place  of  render  the  person  signing  the  bond 
sale,  was  a  breach  thereof  for  which  as  an  obligor  liable  thereon  it  is  es- 
the  sheriff  could  recover    of    them  sential  not  only  that  the  bond  should 
[principal  and  sureties]  the  value  of  be  signed  by  the  obligors  but  that 
such  property.     *     *    While  Owens  the  same  should  be  accepted  by  the 
had  a  landlord's  lien  for  rent  upon  levying    officer    as    a    forthcoming 
the   crops   grown   upon   the   rented  bond;  and  the « mere  fact  that  the 
premises  during  the  year  1894,  su-  levying  officer  officially  attested  the 
perior  to  the  lien  of  the  common  law  bond  would  not  be  conclusive  evi- 
judgment  of  Bullock,  Bush  &  Co.,"  dence  that  he  had  accepted  it."  No 
said  the  court,  * '  yet  in  order  for  him  forthcoming  bond  is  necessary  when 
to  have  realized  the  benefit  of  such  possession  of  the  property  remains 
superior  lien,  under  the  facto  of  this  with  the  levying  officer:     Orayton  v. 
case,  it  was  necessary  for  him  to  Fox,  100  Ga.  781,  28  8.  E.  Bep.  510. 
have   sued   out   a   distress   warrant  '^  Gardner  v.  Donnelly,  86  Calif, 
against  Barfield,   placed  it  in  the  367,  24  Pac  Bep.  1072, 
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the  surety  on  a  forthcoming  bond  are  in  some  cases  greatly 
affected  by  statutory  provisions.*® 

§  543.  Defenses  to  stdts  on  forthcoming  bonds. — ^It  is  no  de- 
fense to  a  suit  on  a  forthcoming  bond  that  the  property  was 
not  subject  to  levy.^     Or  that  the  levy  was  void  for  uncer- 

40  Thus  in  Georgia,  the  plaintiff  *  *  The  securities  have  no  right  to 
in  a  trover  suit  maj  by  making  the  tender  to  the  plaintiff  the  property 
necessary  affidavit,  require  bail  sued  for  at  any  time  pending  the 
whereupon  it  is  the  duty  of  the  sher-  suit ;  and  especially  would  no  such 
iff  "to  take  a  recognizance  payable  right  exist  at  the  trial  when  the 
to  the  plaintiff  or  complainant,  with  plaintiff  had  in  due  time  elected  to 
good  security,  in  double  the  amount  take  a  verdict  for  damages  in  lieu  of 
sworn  to,  for  the  forthcoming  of  a  finding  for  the  property. ' '  In  that 
such  personal  property  to  answer  case  which  was  brought  to  recover 
such  judgment,  execution  or  decree  certain  collateral  notes,  the  sureties 
as  may  be  rendered  or  issued  in  the  presented  an  intervening  petition  and 
ease,  and  such  security  shall  be  "sought  to  discharge  themselves 
bound  for  the  payment  of  the  event-  from  liability  by  doing  three  things : 
nal  condemnation  money,  for  which  First,  delivering  to  plaintiffs  such  of 
judgment  may  be  signed  up  against  the  property  as  was  still  under  the 
the  defendant  and  said  security,  and  control  of  the  defendant;  second, 
execution  had  thereon  without  fur-  paying  for  a  portion  of  the  same 
ther  proceedings."  Civil  Code,  Sec  which  it  was  admitted  had  been  by 
4605.  In  Holmes  v.  Langston,  110  the  defendant  converted  to  his  own 
Ga.  861,  36  S.  E.  Bep.  251,  the  court  use;  and  third,  by  accounting  for 
held  that  a  bond^  having  no  penalty  the  balance  claimed  by  plaintiffs,  by 
at  aU  was  in  substantial  conformity  showing  a  state  of  facts  which  could 
with  the  statute,  the  provision  as  to  have  been  pleaded  by  the  defendant 
the  penalty  being  only  directory,  and  in  the  former  suit  of  plaintiffs '. ' ' 
further  said  that  the  relation  of  the  Held,  that  their  petition  was  prop- 
sureties  to  the  suit  is  such  that —  erly  stricken  from  the  files.  In  Ber- 
"They  are  bound  by  the  judgment  anger  v.  Baum,  103  Ga.  465,  30  S.  E. 
against  their  principal,  but  they  do  Bep.  524,  it  was  held  that  the  fact 
not  become  parties  to  the  case  until  that  defendant  in  a  bail-trover  pro- 
judgment  is  entered.  *  *  Their  ceeding  has  given  bond  conditioned 
liability  is  absolutely  fixed  by  the  for  the  payment  of  the  eventual  con- 
judgment  against  their  principal,  denmation  money  furnished  no  legal 
and  they  must  stand  or  fall  by  the  reason  for  his  release  on  a  writ  of 
result  of  his  defense,  such  being  the  habeas  corpus  when  he  had  been 
express  undertaking  in  the  bond.  If  thereafter  arrested  on  extradition  pa- 
judgment  has  been  rendered  against  pers  to  answer  a  charge  of  obtaining 
him  by  a  court  of  competent  juris-  upon  false  pretenses  the  goods  for 
diction  they  are  absolutely  bound  by  which  the  bail-trover  suit  was 
it,  and  will   not   be   heard   to   im-  brought. 

peach  or  attack  it  in  any  way  for        iln  Anderson  v.  Banks,   92  Ga.  ^ 
causes  which  were  or  could  have  been  122,  18  S.  E.  Bep.  364,  defendant  ex- 
matter  of  defense  by  their  principal,  ecated  a  forthcoming    bond    upon 
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tainty.^  Where  the  sale  has  been  enjoined  it  is  held  no  breach 
of  the  bond  to  fail  to  produce  the  property  at  the  time  and 
place  appointed  for  the  sale  by  the  levying  officer.^  Where  a 
forthcoming  bond  is  given  to  a  sheriff  conditioned  that  the 
property  levied  upon  shall  be  forthcoming  at  the  time  and 
place  of  sale,  suit  may  be  brought  upon  it  in  the  name  of  the 
sheriff  for  use  of  the  judgment  creditor  though  there  has  been 
no  assignment  of  the  bond  to  the  judgment  creditor.^  In  an- 
other case,  where  a  forthcoming  bond  in  a  replevin  suit  was 
made  payable  to  the  sheriff  instead  of  the  plaintiff  in  replevin 
it  was  held  that  the  latter  may  sue  upon  it  after  taking  an  as- 
signment from  the  sheriff.^  It  is  held  that  where  the  obligors 
on  the  forthcoming  bond  fail  to  produce  it  at  the  time  and 
place  of  sale  the  sheriff  may  seize  and  sell  it  without  being  lia- 
ble in  an  action  of  trover.^  No  demand  or  readvertising  is 
necessary  to  charge  the  obligors  on  the  forthcoming  bond  if 
it  appears  that  it  was  physically  impossible  for  them  to  pro- 
duce the  property^  Ordinarily  the  measure  of  damages  on  a 
bond  for  the  release  of  an  attachment  should  not  exceed  the 
value  of  the  property  at  the  time  of  its  release.®    The  prin- 

which  the  sheriff  delivered  a  lot  of  Co.,  91  Ala.  375,  8  So.  Bep.  290,  the 

cotton  on  which  he  had  levied.    De-  sheriff 's  levy  was  on  ' '  100  bales  more 

f  endant   then   sold   the   cotton   and  or  less. ' '    Held  that  though  the  levy 

withdrew  his  claim.    Whereupon  the  was  void  for  uncertainty,  yet  as  the 

sheriff   brought   suit   on   the    bond-  defendants  had  recited  in  a  forth- 

without  readvertising.   Held,  that  it  coming  bond  given  by  them  a  levy  on 

was  no  defense  that  the  cotton  was  ''one  hundred  bales  of  cotton  more 

subject  to  levy.    The  court  held  that  or  less,"  they  were  estopped  from 

it  was  not  allowable  for  a  claimant  staking  advantage  of  the  imperf ee- 

to  defeat  a  sale  by  interposing  a  tion  in  the  indorsement  of  the  levy, 

claim,   convert  the  property  to  his  *  Whelchel  v.  Duckett,  91  Ga.  132, 

own  use  and  then  in  a  suit  on  the  16  S.  E.  Bep.  643. 

bond  contest  the  right  of  the  plain-  «  Turner  v.  Camp,  110  Gfa.  631,  36 

tiff  in  execution  to   sell  the  prop-  S.  E.  Bep.  76. 

erty  and  said:    "If  claims  are  used  b  Smith   v.   Stubbs,   2   Colo.   Dee. 

merely  to  get  or  retain  possession  603,  and  note  at  611,  16  Colo.  App. 

of  property  and  not  for  the  trial  of  130,  63  Pac.  Bep.  955,  following  Wa- 

rights  to  it,  they  cease  to  be  sub-  terman  v.  Frank,  21  Mo.  108. 

stitutes  for  other  actions  and  only  « Seymour  v.  House,  103  Ga.  676, 

give  ground   or   occasion   for  some  30  S.  E.  Bep.  655. 

other  actions,  which  is  the  very  thing  f  Spence  v.  Coney,  97  Ga.  441,  25 

the  claim  laws  are  designed  to  pre-  S.  E.  Bep.  316. 

vent."    Citing  and  following  Aycock  sJn  Curtin  v.  Harvey,  120  Calif. 

T.  Austin,  87  Ga.  566.  620,  52  Pac.  Bep.  1077,  it  was  held 

sin  Boiling  &  Son  v.  Yandiver  &  that  a  bond  for  release  of  attach- 
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ciples  applicable  to  pleadings  on  other  bonds  apply  in  suits 
on  forthcoming  bonds.^ 

§  644.  No  defense  to  surety  in  forthcoming  bond  tiiat  prop- 
erty  did  not  belong  to  principal.— It  is,  as  a  general  rule,  no 
defense  to  the  surety  on  a  forthcoming  bond  that  the  property 
seized  on  legal  process,  as  property  of  the  principal,  did  not 
belong  to  him.  With  reference  to  this  it  has  been  said  that 
it  was  not  admissible  ior  the  principal  **or  his  surety  to  get 
possession  of  the  property  by  the  execution  of  the  bond,  and 
then  refuse  to  deliver  it  to  answer  the  judgment  of  the  court, 
according  to  the  exigencies  of  the  bond,  because  it  belonged 
to  a  third  person.  What  business  is  it  to  them  if  it  did  belong 
to  a  third  person?  He  alone  eould  complain  that  his  property 
had  been  taken  to  pay  the  debt  of"  the  principal.^®  A  steamer 
was  sequestered  and  released  on  bond,  which  provided  that  the 
property  should  be  returned  or  the  judgment  satisfied.  In  an 
action  on  the  bond  the  sureties  pleaded  that  subsequent  to  the 
sequestration  the  steamer  had  been  seized  and  sold  by  another 
creditor,  and  the  proceeds,  with  the  knowledge  of  the 'plaintiff, 
had  been  paid  into  court,  and  distributed  among  the  creditors. 
Held,  these  facts  constituted  no  defense.^  ^  Certain  property 
was  sequestered  by  a  vendor,  who  claimed  a  lien  on  it,  and  a 
sequestration  bond  for  its  release  was  given,  which  was  con- 
ditioned for  the  production  of  the  property  to  answer  the  judg- 
ment. The  property  was  at  that  time  subject  to  a  lien  for 
rent,  and  afterwards  became  subject  to  a  further  lien  for  rent. 
It  was  sold  for  these  liens,  and  was  not  forthcoming  to  answer 
the  judgment  in  the  sequestration  proceeding.    Held,  the  sure- 

ment  conditioned  to  pay  any  jndg-  '  lOQray  v.  MacLean,  17  IlL  404, 
ment  plaintiff  may  obtain  against  de-  per  Caton,  J. ;  Syme  v.  Montague,  4 
fendant,  ox,  in  default  thereof,  to  Hen.  &  Munf.  (Va.)  180;  Jemison  v. 
pay  to  plaintiff  the  full  value  of  the  Cozens,  3  Ala.  636;  Pierce  y.  Whit- 
property  released  does  not  make  the  ing,  63  Cal.  538.  Contra,  Long  v. 
sureties  liable  for  more  than  the  United  States  Bank,  1  Freem.  Ch. 
value  of  the  released  property  for  the  (Miss.)  375.  See,  also,  on  this  sub- 
plaintiff  "could  have  obtained  no  ject,  Elliott  v.  Gray,  4  Stew.  &  Port, 
more  had  he  retained  the  property  (Ala.)  168.  And  it  is  held  no  de- 
and  sold  it  under  sheriff 's  sale. ' '  f  ense  to  the  surety  that  the  property 
•  Requisites  of  pleadings  in  suit  on  was  not  liable  to  attachment.  Hig- 
delivery  bond  given  to  a  constable,  don  v.  Vaughn,  58  Miss.  572. 
see  Midland  By.  Co.  v.  Eller,  7  Ind.  n  Gordon  v.  Succession  6f  Biggs, 
App.  216,  33  N.  £.  Bep.  265.  9  La.  Ann.  422. 
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ties  on  the  sequestration  bond  were  liable  for  its  non-produc- 
tion.^ 2  Ti^e  death  of  a  slave  for  which  a  delivery  bond  is  given 
will  exonerate  the  surety  when  the  bond  is  not  otherwise  for- 
feited.^^ A  forthcoming  bond  which  is  not  good  as  a  statutory 
obligation  may,  if  it  violates  no  statute  and  does  not  contra- 
vene public  policy,  be  good  as  a  common-law  bond.^* 

§  646.  Miscelliuieous  cases  concerning  sureties  on  forthcom- 
ing bonds. — The  obligation  of  a  bond  for  the  forthcoming  of 
property  seized  on  execution  is  only  that  the  property  shall  be 
delivered  to  the  officer  at  the  time  designated,  and  not  that 
the  execution  shall  be  satisfied;  and  therefore,  if  a  surety  on 
a  forthcoming  bond,  before  it  is  forfeited,  discharges  the  exe- 
cution by  paying  it  without  the  request  of  the  principal,  such 
surety  cannot  maintain  an  action  against  the  principal  for 
money  expended  for  the  latter 's  use,  though  by  payment  of 
the  execution  the  bond  was  satisfied.  The  principal  may  have 
intended  to  contest  the  validity  of  the  execution  or  levy.^* 
When  a  judgment  is  obtained  against  a  principal  and  his  sure- 
ties, and  property  of  the  principal  is  levied  on  for  its  discharge, 
a  third  person  who  becomes  surety  in  a  bond  for  the  forth- 
coming of  the  property,  and  is  obliged  to  pay  the  debt  because 
of  the  non-production  of  the  property,  cannot  recover  contri- 
bution from  the  original  sureties.  They  are  not  sureties  in 
the  same  transaction;  their  interests  are  dissimilar,  and  they 
are  not  co-sureties.^®  Where  two  separate  suits  were  brought, 
one  against  the  maker  and  the  other  against  the  indorser  of  a 
promissory  note,  and  judgments  were  had,  and  forthcoming 
bonds  were  given  in  each  case,  the  bond  in  the  case  against 
the  maker  having  been  given  and  forfeited  before  that  in  the 
suit  against  the  surety,  it  was  held  that  the  forfeiture  of  the 
bond  given  by  the  maker  did  not  operate  as  a  satisfaction  of 


12  Clapp  y.  Seibrecht,  11  La.  Ann. 
528.  The  majority  of  the  court  re- 
lied considerably  upon  some  equit- 
able circumstances  against  the  sure- 
ties, and  two  out  of  five  judges  dis- 
sented, holding  that,  as  the  goods 
were  sold  for  a  prior  lien,  the  sure- 
ties were  discharged.  Holding  that 
the  liability  of  a  surety  on  a  seques- 
tration bond  is  only  for  such  ex- 
penses as  are  incident  to  the  seques- 


tration and  release,  see  Norton  v. 
Gammack,  10  La.  Ann.  10. 

isLaughlin  v.  Ferguson,  6  Dana 
(Ky.)   111. 

1*  Johnson  v.  Weatherwaz,  9  Kan. 
75. 

IB  Gray  v.  Bowls,  1  Dev.  &  Batt 
Law  (N.  C.)  437;  Pepperdine  v. 
Hymes,  Mo.  App.,  Mch.,  1903,  72  S. 
W.  Rep.  1078. 

i«  Dunlap  V.  Foster,  7  Ala.  734. 
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the  judgment  against  the  surety,  inasmuch  as  the  judgments 
were  separate  and  in  separate  suits ;  but  the  court  said  it  would 
have  been  otherwise  if  there  had  been  a  judgment  against 
both.^^  Judgment  was  recovered  against  A,  B  and  C,  who 
were  all  principal  debtors,  and  execution  was  levied  on  prop- 
erty of  A,  who  gave  a  forthcoming  bond  therefor,  with  D  as 
surety,  which  bond  was  forfeited  and  execution  was  issued 
against  D.  Held,  the  original  debt  was  not  extinguished  by 
the  levy,  and  giving  the  forthcoming  bond.  By  signing  the 
bond  D  became  a  surety  for  the  original  debt,  and,  if  he  paid 
it,  might  recover  indemnity  from  B  and  C,  but  he  could  not 
recover  from  them  the  costs  of  the  forthcoming  bond.  He 
would  also  be  entitled  to  subrogation  to  all  the  rights  of  the 
creditor  against  B  and  C.^®  Sureties  in  a  sequestration  bond 
have  been  held  to  be  proper  parties  defendant  to  a  suit  to  re- 
cover damages  for  wrongfully  suing  out  the  writ.*®  A  mistake 
in  the  recital  of  a  bond  to  secure  the  release  of  an  attachment, 
to  the  effect  that  the  writ  issued  from  the  circuit  instead  of 
the  district  court,  held  not  to  release  the  sureties.^o  The  surety 
on  a  release  bond  cannot  be  held  for  a  greater  or  different 
amount  than  his  principal.^*  The  surety  on  a  delivery  bond 
has  the  right  to  see  that  the  goods  shall  not  be  so  disposed  of 
that  delivery  cannot  be  made  according  to  the  terms  of  the 
bond.22 

§  646.  Liability  of  sureties  on  bonds  given  to  dissolve  attach- 
ment— Surety  not  liable  if  attachment  dissolved,  or  if  attach- 
ment issued  without  authority— Amendment  of  declarationr— 
Liability  for  judgment. — The  sureties  on  a  bond  given  for  the 
release  of  attached  property  are  not  liable  thereon  if  the  at- 


iTMcNutt  V.  Wilcox,  3  How. 
(Miss.)  417. 

isBobinson  y.  Sherman,  2  Gratt. 
(Va.)  178. 

i»  Tompkins  v.  Toland,  46  Tex.  584. 
584.  As  to  sureties'  liability  on  an 
undertaking  to  prevent  a  levy,  see 
Preston  v.  Hood,  64  Calif.  405;  Mc- 
Cuteheon  v.  Weston,  65  Calif.  37.  As 
to  the  release  of  a  surety  on  a  forth- 
coming bond,  because  the  sheriff 
made  a  return  of  a  fi.  fa.  before  the 
return  day  of  the  suit,  see  Stewart 


V.  Lacoume,  30  La.  Ann.  157.  That 
the  surety  on  a  delivery  bond  may 
recover  of  his  principal  when  the 
surety's  property  has  been  sold  at 
sheriff's  sale  under  an  execution  is- 
sued upon  a  judgment  against  them 
both,  see  Collins  v,  Paris,  57  Ind. 
151. 

aoEipley  v.  Gear,  58  Iowa  460. 

»Lembe  t.  Bouton,  33  La.  Ann. 
1005. 

22  James  v,  Kennedy,  10  Heisk. 
(Tenn.)  607. 
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tachment  is  subsequently  dissolved.^^  And  where  there  is  no 
authority  in  law  for  issuing  an  attachment,  a  bond  with  sure- 
ties given  to  dissolve  the  same,  conditioned  to  pay  the  plaintiff 
the  judgment  which  he  may  recover,  is  void,  and  the  sureties 
thereon  are  under  no  liability.^  ^  Sureties  on  a  bond  given  for 
the  dissolution  of  an  attachment  are  held  not  bound  for  an 
increase  of  plaintiff's  claim  made  by  amendment  after  the 
bonding.*^  They  are  not  discharged,  however,  by  the  amend- 
ment of  a  count  so  as  to  state  it  more  accurately .^^  And  if 
the  amount  sued  for  in  a  count  is  not  affected  by  the  amend- 
ment, the  sureties  are  held  not  discharged.^^  The  sureties  on 
a  bond  given  to  dissolve  an  attachment  who  have  paid  the  exe- 
cution for  costs  only,  issued  upon  the  judgment  against  their 
principal,  held  to  operate  as  a  payment  pro  tanto  of  the  judg- 
ment, and  not  to  release  them  from  liability  for  the  remainder 
of  the  judgment.28 

§  647.  Liability  of  surety  on  bond  given  to  dissolve  attach- 
ment when  defendants  changed  or  judgment  had  against  (mly 
part  of  defendants. — The  surety  in  a  bond  given  to  ,dis8olve 
an  attachment  is  discharged  if  the  plaintiff  afterwards  dis- 
continues as  to  one  of  the  defendants,  and  brings  in  a  new 
defendant  without  notice  to  the  surety,  although  the  defendant 
as  to  whom  the  action  was  discontinued  was  not  a  party  to 
the  bond.  The  court  said:  **The  bond  declared  on  is  condi- 
tioned for  the  payment  of  the  judgment  which  the  plaintiff 
should  recover  in  the  original  action.  The  judgment  actually 
rendered  was  against  a  new  party,  and  is  entirely  different 

28Feman  v.  Butcher,  113  Pa.  St.  to    sureties    on    injunction    bonds 

292.     In  Bussia  Cement  Co.  y.  Le-  where  the  court  granting  the  injune- 

Page  Co.,  167  Mass.  222,  45  N.  E.  tion  had  no  authority  to  do  so.    Ad- 

Bep.  763,  a  bond  was  given  to  dis-  ams  v.  Olive,  57  Ala.  249. 

solve  an  attachment  in   the  17.  S.  » Prince  v.  Clark,  127  Mass.  599. 

circuit  court.     In  the  circuit  court  8«  Cutter  v.  Bichardson,  125  Mass. 

the  attachment  was  sustained.     The  72. 

Circuit  Court  of  Appeals  reversed  27  Warren  v.  Lord,  131  Mass.  560. 
the  circuit  court.  Held,  that  the  And  to  same  effect,  see  on  the  sub- 
sureties  were  thereby  released  and  ject  of  amendment  of  pleading  in 
were  not  liable  though  the  attach-  actions  on  such  bonds,  Kellogg  y. 
ment  plaintiff  afterwards  amended  Kimball,  142  Mass.  124;  Doran  y. 
and  had  its  attachment  sustained  by  Cohen,  147  Mass.  342;  Lanahan  y. 
the  circuit  court  nunc  pro  tunc  Porter,  148  Mass.  596. 

M  Pacific  Nat.  Bank  v.  Mizter,  124  ss  Wood  v.  Mann,  125  Mass.  819. 
U.  S«  721.    But  held  otherwise  as 
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from  any  which  the  surety  had  in  view  when  he  signed  the 
bond."'^  The  condition  of  a  bond  dissolving  an  attachment 
was  that  if  the  defendants  A,  B  and  C  ^^  shall  pay  to  the  plain- 
tiff in  said  action  the  amount,  if  any,  which  he  shall  recover 
therein  within  thirty  days  after  the  final  judgment  in  said 
action,  then/'  etc.  Judgment  was  recovered  against  A  and  B 
only.  Held,  the  surety  in  the  bond  was  liable  therefor.  The 
court  said  it  did  not  appear  in  the  case  whose  property  was 
attached,  but  the  condition  of  the  bond  was  to  pay  whatever 
judgment  should  be  rendered  in  the  case.^  In  another  case 
certain  property  was  attached  at  the  suit  of  three  persons. 


i^Biehardg  v.  Storer,  114  Mass. 
101,  per  Ames,  C.  J.  To  Bimilar  ef- 
fect, tee  Tucker  v.  White,  5  Allen 
322.  See,  also,  Quillen  t.  Arnold,  12 
Nev.  234.  8o  where  an  attachment 
was  iasned  to  recover  freight  claimed 
to  be  due  plaintifFs  as  owners  of  a 
steamship,  and  a  bond  was  given 
with  snretiee,  and  at  the  trial  sixteen 
others  persons,  part  owners  of  the 
steamer,  were  made  co-plaintiffs,  and 
upon  the  issues  joined  as  thus 
amended,  judgment  was  recovered 
against  the  defendant  and  his  sure- 
ties, it  was  held  that  the  amendment 
making  new  parties  plaintiff  changed 
the  nature  and  character  of  defend- 


of  discharging  the  surety  on  a  joint 
and  several  bond,  in  which  all  the 
defendants  joined,  conditioned  for 
the  payment  of  the  eventual  condem- 
nation money.  Citing  iMewell  v.  Nor- 
ton, 3  WalL  257;  Leonard  v.  Speidel, 
104  Mass.  356;  Poole  v.  Dyer,  123 
Mass.  363,  and  the  text,  supra.  The 
court  said  (p.  616):  "The  pur- 
pose of  the  bond  is  to  protect  the 
plaintiff  and  to  insure  to  hitfi  the 
fruits  of  his  recovery  against  any  of 
the  defendants  sued,  and  the  under- 
taking of  the  surety  is  to  see  that 
the  plaintiff  is  so  protected.  The 
surety  enters  into  the  contract  witH 
a  full  knowledge  of  the  fact  that 


ant  *B  obligation  and  released  the  the  case  may  be  lawfully  changed  by 
sureties  on  the  bond.  Furness  v.  amendment  or  otherwise,  and  when 
Bead,  63  Md.  1.  the  terms  of  the  statute  are  as  broad 
to  Leonard  v.  Speidel,  104  Mass.  as  ours,  and  the  bond  is  a  substan- 
356.  To  similar  effect,  see  H^yne-  tial  compliance  with  the  statute  as 
mann  v.  Eder,  17  Gal.  433.  And  the  in  the  present  case,  the  surety  must 
result  is  the  same  whether  the  plain*  make  good  to  the  plaintiff  any  law- 
tiff  discontinues  against  one  defend-  f ul  judgment  rendered  in  the  case 
ant,  or  fails  to  recover  against  him  against    any    defendant    who    was 


upon  triaL  Poole  v.  Dyer,  123  Mass. 
363,  distinguishing  Bichards  v. 
Btorer,  114  Mass.  101.  See,  also, 
Dalton  V.  Barnard,  150  Mass.  473. 
In  Waldrop  v.  Wolff,  114  Ga.  610, 
40  S.  E.  Bep.  830,  it  was  held  that 


sued.  It  seems,  however,  that  in 
those  jurisdictions  where  the  plain- 
tiffs may  discontinue  as  to  one  de- 
fondant  and  summon  in  another,  the 
discontinuance  as  to  one  and  the 
summoning  in  of  another  will  release 
the  surety  on  the  bond.     See  cases 


granting  a  nonsuit  as  to  one  of  two 

defendants  in  a  statutory  action  of    cited  in  Poole  v.  Dyer,  supra.'' 

bail-trorer  does  not  have  the  effect 
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Certain  parties,  to  procure  the  release  of  the  attached  prop- 
erty,  gave  a  bond  conditioned:  **That  if  the  obligors  should 
well  and  truly  pay  any  judgment  which  might  be  recovered 
by  the  said  •  •  (plaintiff)  in  the  suit  commenced  by  the 
writ  of  attachment  within  sixty  days  after  the  judgment  was 
recovered,"  then  the  obligation  to  be  void.  The  plaintiff  dis- 
missed the  suit  as  to  two  of  the  parties,  and  recovered  judg- 
ment against  the  third.  Held,  the  sureties  on  the  bond  were 
not  liable  therefor.  The  court  said  that  the  bond  when  exe- 
cuted tacitly  refers  to  the  suit  as  it  then  is.  **The  sureties 
on  entering  into  the  contract  measure  the  risk  they  incur  by 
the  chances  which  the  plaintiff  has  to  recover  againi^t  the  de- 
fendants in  the  writ,  and  the  ability  of  the  latter,  in  case  of 
defeat,  to  respond  to  the  plaintiff  or  the  sureties  themselves 
if  called  on."  The  change  in  the  parties  allowed  the  creditor 
to  recover  when  he  would  otherwise  have  been  defeated.  The 
sureties  would  have  to  look  for  indemnity  to  the  parties 
against  whom  the  judgment  was  recovered  instead  of  all  the 
defendants  in  the  attachment  suit,  and  he  might  be  insolvent 
and  the  others  good.*^ 

§  648.  When  judgment  against  principal  conclusive  against 
surety  on  bond  to  dissolve  attachment — ^Estoppel — ^An  attach- 
ment was  levied  on  the  property  of  a  defendant,  and  a  bond 
with  sureties  to  dissolve  the  attachment  was  given.  After- 
Wards,  and  before  judgment,  the  principal  was  adjudged  bank- 
rupt, and  the  creditor  proved  his  claim  against  the  bankrupt's 
estate.  Afterwards  judgment  was  recovered  in  the  attachment 
suit.  Held,  these  facts  were  no  defense  to  the  surety  on  the 
forthcoming  bond,  but  should  have  been  made  use^of  to  de- 
feat the  attachment  suit.  The  judgment  in  that  suit  was,  in 
the  absence  of  fraud  or  collusion,  conclusive  evidence  of  the 
existence  of  the  debt  against  both  principal  and  surety.'^  Cer- 

•1  Andre  v.  Fitzbugh,  18  Mich.  93,  150  Mass.  475;  McCloskoy  v.  Wing- 
per  Graves,  J.  See,  also,  on  this  field,  32  La.  Ann.  38;  Fusz  &  Back- 
subject,  Newell  V.  Norton,  3  WalL  ner  v.  Trayer  &  Noble,  39  La.  Ann. 
257.  Holding  that  an  alteration  of  292;  Stelle  v.  Shannon,  62  Tex.  198; 
the  attachment  writ  discharges  the  Atkinson  v.  Foxworth,  53  Miss.  741. 
surety  on  such  a  bond,  see  Simeon  v.  In  Yerpillat  v.  Zehner,  2  Ind.  App. 
Cramm,  121  Mass.  492.  397,  28  N.  E.  Bep.  556,  the  attach- 

S2  Cutter  V.  Evans,  115  Mass.  27.  ment  suit  was  dismissed,  and  actual 
Bee,  alsoy  on  this  subject,  Collins  v.  damages  only  were  sought  to  be  re- 
Mitchell,  5  Fla.  364;  Lee  v.  James,  covered  in  a  euU  on  the  attachment 
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tain  goods  were  seized  on  attachment  as  the  property  of  A. 
Afterwards  B,  with  C  as  surety,  gave  a  bond  for  the  goods, 
by  which  they  agreed  to  satisfy  whatever  judgment  might  be 
rendered  in  the  suit.  Judgment  having  been  rendered  for  the 
plaintiff  in  the  suit,  it  was  held  that  the  surety  in  the  bond 
might  show  as  a  defense  that  the  property  levied  on  was  not 
the  property  of  A,  that  no  service,  actual  or  constructive,  had 
been  had  on  A,  and  that  consequently  the  judgment  was  a 
nullity.**  Certain  property  was  levied  on  by  attachment,  and 
sureties  signed  an  obligation  providing  that,  in  consideration 
of  the  release  of  the  property  levied  on,  the  obligors  would  pay 
whatever  judgment  might  be  rendered  in  the  attachment  suit. 
Judgment  was  recovered  by  the  plaintiff  in  the  attachment  suit, 
and  it  was  held  that  the  sureties  in  the  bond  were  liable  there- 
for, and  could  not  show  that  the  property  attached  was  not 
subject  to  attachment,  nor  that  the  writ  of  attachment  was 
not  properly  issued.  The  court  said:  '*It  does  not  rest  with 
the  •  •  (sureties)  to  say  that  the  property  attached,  if  any 
was,  was  not  subject  to  levy,  for  the  condition  is  to  answer 
the  judgment;  and  no  collateral  inquiry  can  be  made  as  to 
the  fact  of  the  levy,  or  of  the  property  being  subject  to  it."  " 
Sureties  on  an  attachment  release  bond  cannot  defend  on  the 
ground  that  the  return  of  attachment  was  insufficient,  they  are 
bound  by  the  recital  in  their  bond.**^  They  are  estopped  from 
denying  that  the  attachment  defendant  owns  the  property  and 
that  it  was  subject  to  attachment.*® 

§  649.  How  surety  on  bond  to  dissolve  attachment  and  on  ap- 
peal bond  affected  by  bankruptcy  of  principal. — ^It  has  been 
held  that  a  discharge  in  bankruptcy  is  a  bar  to  the  further 

bond;   held  that  the  sureties  could  Bep.  1957.    Citing  Hansford  v.  Per- 

not  show  by  way  of  defense  that  a  rin,  6  B.  Mon.  (Ky.)  697;  Bland  v. 

ground  of  attachment  in  fact  ex-  Creager,  13  B.  Mon.  (Ky.)  609. 

isted  at  the  time  the  attachment  suit  ss  Quine  v.  Mayers,  2  Bob.  (La.) 

was  begun.    The  fact  that  the  attach-  510. 

ment  suit  was  not  prosecuted  with  ^^  McMillan  v.  Dana,  18  Cal.  339. 

eifect  was  enough  to  justify  a  recov-  ss  Briggs  y.  McDonald,  166  Mass. 

ery.    There  is  no  breach  of  the  forth-  37,  43  N.  E.  Bep.  1003. 

coming  bond  until  judgment  has  been  8«  A  Kansas  statute,  Sec.  633,  Gen. 

rendered  against  the  attached  prop-  Stat.  1901,  provides  that  the  sheriff 

erty  and  the  attachment  defendant  shall   deliver   attached   property   to 

has  failed  to  pay  it:    Deposit  Bank  the   person  in  whose  possession  it 

T.  Thomason,  Ky.,  Feb.,  1902,  no  off  1  was  found  upon   his   executing  an 

reporty  66  B.  W.  604^  23  Ky.  Law  undertaking  ''to  the  effect  that  the 
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prosecution  of  a  suit  against  the  bankrapti  commenced  by  at* 
tachment  more  than  f onr  months  before  the  institution  of  the 
bankruptcy  proceedings,  if  the  attachment  was  dissolved  by 
giving  a  bond  with  surety  to  pay  whatever  judgment  might 
be  recovered  in  the  case,  notwithstanding  the  provisions  of 
the  bankrupt  act,  preserving  the  lien  of  an  attachment  made 
four  months  or  more  before  the  commencement  of  bankruptcy 
proceedings,  and  continuing  the  liability  of  sureties  after  the 
discharge  in  bankruptcy  of  their  principal.  The  obligation  of 
the  surety  on  such  a  bond  never,  in  such  case,  becomes  complete, 
because  no  judgment  is  rendered  against  the  principal.'^  On 
the  same  principle  it  has  been  held  that  the  surety  on  appeal 
bond  is  discharged  by  the  discharge  in  bankruptcy  of  his  prin- 
cipal, where  no  final  judgment  is,  for  that  reason,  rendered 
against  the  principal.  Such  a  surety  is  not  bound  for  the  debt, 
but  is  only  liable  in  case  of  the  rendition  of  a  judgment  which 
never  is  rendered,*® 

parties  to  the  same  are  bound  in  don-  irrin,  49  N.  H.  114.     Holding  that 

ble  the  appraised  value  thereof,  that  if^  after  judgment  against  principal 

the  property,  or  its  appraised  value  and  surety  in  an  appeal  bond,  the 

in  money,  shall  be  forthcoming  to  principal  becomes  bankrupt  and  the 

answer  the  judgment  of  the  court  in  surety  pays  the  judgment  he  cannot 

the  action. ' '     In  Bowden  v.  Bum-  recover  the  amount  so  paid  from  the 

ham,  69  Fed.  Bep.  752,  8  C.  C.  A.  principal,  Fairbanks  v.  Lambert,  137 

248,  19  U.  S.  App.  448,  a  mortgagee  Mass.  373.    In  Sheldon  Co.  v.  Cooke, 

of  the  attached  property,  having  in-  177  Mass.  441,  59  N.  B.  Bep.  77, 

tervened  in  the  attachment  suit  and  pending   an   attachment  proceeding 

executed  a  bond  in  accordance  with  defendant     therein    was     adjudged 

the  statute  quoted,  was  held  to  be  bankrupt   under   the   act    of   1898. 

estopped    from    denying    that    the  Held,  that  plaintiff  might  proceed 

property  belonged  to  the  defendant  to  judgment  against  him  neverthe- 

in  attachment  or  that  it  was  sub-  less  for  the  purpose  of  fixing  the  lia- 

ject  to  attachment.  bility  of  the  sureties  on  the  attach- 

S7  Carpenter  v.  Turrell,  100  Mass.  meet  release  bond. 

450;  Hamilton  v.  Bryant,  114  Mass.  saQdell  v.  Wootten,  88  6a.  224; 

543;   Braley  v.  Boomer,  116  Mass.  Id.,  4  Bankr.  Beg.  183;  Martin  v. 

527;  InreBichter'sBbtate,  4Bankr.  Kilboum,  1   Cent.  Law    Jour.    94; 

Beg. '222;   Payne  v.  Able,   7  Bush  Martin     v.     Kilboum,     12     Heisk. 

(Ky.)  344;  Hayes  v.  Nash,  129  Mass.  (Tenn.)  331.    But  see  Knapp  v.  An- 

62.    To  contrary  effect,  see  Holyoke  derson,  7  Hun  (N.  Y.)  295;  affirmed, 

V.  Adams,  1  Hun  (N.  T.)  223;  Id.,  71  N.  Y.  466;  Hall  v.  Fowler,  6  HiU 

10  Bankr.  Beg.  270;  afirmed,  Holy-  630.      That    a   discharge   in   bank- 

oke  V.  Adams,  59  N.  Y.  233;   Id.,  ruptcy  of  a  judgment  debtor  will  not 

18  Bankr.  Beg.  414;  In  re  Albrecht,  release  his  sureties  on  an  appeal  bond 

17  Bankr.  Beg.  287;  Zollar  v.  Jan-  from  a  judgment  of  a  justice  of  the 
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§  560.  MiaceUaneoiui  caseB  concenung  sureties  on  bonds  given 
in  attachment  proceedings. — ^After  the  liability  of  the  sureties 
on  a  bond  given  to  dissolve  an  attachment  has  become  fixed, 
they  are  not  discharged  by  the  fact  that  the  creditor  has  the 
principal  arrested  and  imprisoned  for  the  same  debt.^^  It  has 
been  held  that  the  surety  in  a  void  attachment  bond  is  not 
liable  for  the  wrongful  taking  of  the  property  by  the  sheriff, 
where  he  has  no  personal  share  in.  such  taking.^^  A  attached 
the  goods  of  B,  and  he  gave  bond,  with  C  as  surety,  for  the 
forthcoming  of  the  goods  to  answer  the  attachment.  After- 
wards A  and  B  agreed  among  themselves  that  the  debt  sued 
for  was  just,  and  the  attachment  should  be  sustained.  Held, 
that  G  might  thereupon  intervene  in  the  suit  and  move  that 
the  attachment  be  quashed,  and  that  he  was  only  liable  for  the 
forthcoming  of  the  property,  on  condition  that  the  attachment 
proceeding  ^bb  legal  and  proper,  and  the  property  levied  on 
was  subject  to  attachment.  The  agreement  between  A  and  B 
did  not  bind  C.^^  The  removal  of  a  cause  from  a  state  to  a 
United  States  court,  in  accordance  with  the  act  of  congress, 
does  not  of  itself  alone  have  the  effect  to  render  a  delivery 
bond  for  property  seized  on  attachment  and  already  filed  in 
the  cause  inoperative;  neither  does  such  removal  so  change 
or  enlarge  the  obligation  of  the  sureties  on  such  bond  as  to 
discharge  them.  But  where,  in  pursuance  of  an  order  of  the 
state  court,  a  new  forthcoming  bond  is  filed  in  the  United 
States  court,  and  the  first  bond  is  delivered  up  to  the  sureties 
therein,  and  by  them  canceled,  such  sureties  are  discharged.*^ 
A  bond  given  to  procure  the  issuing  of  an  attachment  provided 
that  the  plaintiff  would  pay  all  damages  which  the  defendant 


peace,  executed  before  the  bank- 
rnptcy  proceedingB,  see  Fiase  v. 
Einsteiii,  5  Mo.  App.  78. 

M  Moore  ▼.  Loring,  106  Main.  455. 

«o  McDonald  t.  Fett,  49  Oal.  354. 
Crow  V.  National  Bank  of  Commerce, 
62  m.  App.  24,  WBB  debt  on  an  at- 
taebment  bond  by  a  third  person 
whoBf  property  the  sheriff  had 
wrongfuUj  selKed.  Held,  that  as 
the  tond  ran  to  the  attachment  de- 
fendants, the  sureties  were  under  no 
fisfaility  to  third  persons.  ''The  un- 
dertaking of  the  obligors  was  only 


that  the  attachment  was  rightfully 
sued  out  and  the  claim  of  the  Na- 
tional Bank  of  Commerce  against 
the  defendants  was  well  founded," 
said  the  court.  "There  was  no 
agreement  or  undertaking  that  the 
sheriff  should  not  commit  a  tres- 
pass in  the  execution  of  the  writ, 
or  that  they  would  be  responsible  for 
any  consequences  of  such  an  act. ' ' 

*i  Burch  V.  Watts,  37  Tex.  135. 

42Bamsey  v.  Coolbaugh,  13  Iowa 
164. 
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might  sustain.  Held,  the  sureties  on  such  bond  were  only  lia- 
ble to  pay  in  case  the  principal  did  not.  They  were  in  the  na- 
ture of  guarantors,  and  ''a  demand  on  the  principal  debtor, 
and  a  failure  on  his  part  to  do  that  which  he  is  bound  to  do, 
are  requisite  to  found  any  claim  against  the  guarantor,"** 

§661.  Liability  of  sureties  on  petitioning  creditors'  bond 
under  Bankrupt  Act  of  1898. — ^Pending  the  petition  of  creditors 
to  have  a  partnership  under  the  name  of  the  Silver  City  Mer- 
cantile Company  declared  bankrupt,  under  a  warrant  issued 
at  the  instance  of  the  petitioning  creditors,  the  marshal  seized 
two  stocks  of  goods  of  Lott  and  of  Nixon  as  alleged  mem- 
bers of  the  partnership.  Lott  and  Nixon  were  finally 
adjudged  not  to  be  partners.  Held,  that  they  were  entitled 
to  recover  damages  on  the  bond  given  by  the  creditors. under 
Section  3e  of  the  Bankruptcy  Act  of  1898,  for  the  seizure  of 
their  property  including  attorneys'  fees  incurred  in  resisting 
the  petition  to  have  them  declared  bankrupt,  the  amount  of 
such  fees  to  be  determined  'not  by  the  court  from  its  own 
knowledge  but  from  evidence  presented  after  notice  to  all 
parties  conxsemed,** 

§  662.  When  execution  of  release  bond  releases  sureties  on 
attachment  bond. — The  effect  of  an  attachment  release  bond 
is  to  divest  the  lien  of  the  attachment  as  to  a  subsequent  inno- 
cent purchaser  or  mortgagee  of  the  attached  property  with- 
out notice,  leaving  the  obligors  liable  for  whatever  judgment 
may  be  rendered  in  the  attachment  suit.**    A  bond  to  dissolve 

^sPinney  v.  Hershfield,  1    Mont,  ates  in  price  and  value  during  the 

367,  per  Knowles,  J.     And  a  com-  continuance  of  the  action,  MiUer  ▼• 

plaint  failing  to  allege  that  a  de-  Ferry,  50  Hun  (N.  Y.)  256.    Sure- 

mand  had  been  made,  held  fatally  de-  ties  held  entitled  to  the  benefit  of  aU 

f  ective.    Pierce  v.  Whiting,  63  CaL  costs  and  damages  paid  by  their  prin- 

538.    Holding  that  if  plaintiff  fails  cipals.    Baere  v.  Armstrong,  26  Hun 

to  obtain  judgment  in   attachment  (N.  Y.)  19. 

the  sureties  on  the  attachment  bond  44  In  re  Nixon,  110  Fed.  Bep.  633. 

are  liable  for  all  costs  and  disburse-  46  in   Nichols    v.    Chittenden,    14 

ments,  see  Bing  Gee,  Adm'r  v.  Ah  Colo.  App.  49,  59  Pac.  Bep.  954,  the 

Jim,  7  Fed.  Bep.  811 ;  Lee  v.  Homer,  books  of  an  abstract  company  having 

37  Hun  (N.  Y.)  634.    Though  hold-  been  attached,  the  company  secured 

ing  that  they  are  not  liable  for  conn-  their  release  by  giving  a  f orthcom- 

sel  or  witness  fees,  see  Northampton  ing  bond  and  then  mortgaged  them 

Nat.  Bank  v.  Wylie,  52  Hun  (N.  Y.)  to  a  mortgagee  without  actual  no- 

146.    Holding  the  sureties  not  liable  tice  of  the  attachment,  who  seized 

where  the  attached  property  depreci-  them  and  retained  possession  of  than 
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an  attachment  may  be  so  drawn  as  to  deprive  the  attachment 
defendant  of  all  right  to  recover  upon  the  attachment  bond.  In 
an  Indiana  case  it  was  held  that  no  suit  •ould  be  maintained 
ui)on  an  attachment  bond  by  a  defendant  in  the  attachment 
suit  who  had  procured  the  dissolution  of  the  attachment  by  giv- 
ing a  bond  conditioned  'Ho  perform  the  judgment  of  the 
court"  in  the  attachment  suit,  and  against  whom  the  plaintiff 
in  the  attachment  suit  had  obtained  a  personal  judgment.  ''If 
the  attachment  proceedings  were  wrongful  and  oppressive  and 
appellants  desired  the  possession  of  the  attached  goods  pend- 
ing the  action/'  said  the  court,  ''they  should  have  executed 
a  delivery  bond.  •  •  The  execution  of  the  undertaking  •  • 
for  the  restitution  of  the  goods  was,  in  legal  effect,  a  waiver  of 
the  right  to  assert  that  the  attachment  proceedings  were 
wrongful  and  oppressive.  The  only  issue  thereafter  to  be  de- 
termined was  whether  appellees  were  entitled  to  recover  per- 
sonal judgment  in  that  action."'*® 

§  663.  Attachment  bonds — ^Measure  of  damages — ^Attorneys ' 
fees. — ^It  is  held  that  4;here  can  be  no  recovery  on  an  attachment 
bond  where  the  plaintiff  in  attachment  has  recovered  judg- 
ment for  some  part  of  his  claim.  In  an  Indiana  case,  Fletcher 
by  attachment  and  garnishment,  in  1887,  tied  up  $50,000  indebt- 
edness due  to  plaintiff  upon  a  claim  in  his  attachment  affidavit 
that  $35,000  was  due  him  from  plaintiff.  Seven  years  later  it 
was  finally  adjudged  that  there  was  due  to  Fletcher  from  plain- 
tiff $2,783,  which  was  paid  out  of  the  money  gamisheed.  Held, 
on  demurrer,  that  plaintiff  could  not  maintain  an  action  upon 
the  attachment  bond  for' damages  caused  by  Fletcher's  delay 
in  prosecuting  his  suit,  especially  when  it  was  not  alleged  that 
the  attachment  suit  was  begun  maliciously  and  without  prob- 
able cause.^  The  fact  that  the  plaintiff  in  the  attachment  bond 
has  assigned  his  cause  of  action  to  another  who  has  been 
substituted  as  plaintiff  does  not  affect  the  liability  of  the 

in  accordance  with  the  terms  of  his  chaser  from  the  company  for  value, 

mortgage.    Held,  that  his  title  was  «o  Bick  v.  Long,  15  Ind.  App.  339, 

superior  to  that  of  the  attachment  44  N.  £.  Bep.  555;   Onaa  y.  Wil- 

plaintiff  after  he  had  obtained  judg-  liams,  46  Ind.  253. 

ment   agidnst   the   company.      The  i  Waring  ▼.  Fletcher,  152  Ind.  620, 

court  said  that  while  the  forthcom-  52  N.  E.  Bep.  203.    See,  also,  on  this 

ing  bond  did  not  divest  the  lien  of  point.  City  National  Bank  v.  Jeffries, 

the  attachment  as  to  the  company,  73  Ala.  183  at  192;  Bick  v.  Long, 

it  did  divest  it  as  to  an  innocent  pur-  15  Ind.  App.  339,  44  N.  E.  Bep.  555. 
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obligors  on  the  attachment  bond  to  the  successful  defendant.* 
The  sureties  on  an  attachment  bond  can  not  be  held  liable  for 
loss  caused  to  the  defendant  because  of  his  inability  by  reason 
of  the  attachment  to  raise  money  by  mortgaging  the  attached 
property.*  Punitive  damages  it  is  held  cannot  be  recovered 
where  the  declaration  claims  damages  only  for  the  **  wrong- 
ful" suing  out  of  the  attachment.^  In  some  jurisdictions  it  is 
held  that  the  sureties  on  an  attachment  bond  are  liable  for  at- 
torneys' fees  incurred  by  the  attachment  defendant  in  his  suc- 
cessful efforts  to  procure  dissolution  of  the  attachment.^  In 
other  jurisdictions  attorneys*  fees  are  held  not  to  be  recov- 

s  Brown  v.  Tidrick,  14  S.  D.  249,  109  Fed.  Bep.  393,  48  G.  C.  A.  438, 

85  N.  W.  Bep.  185.  the  Atlantic  Lumber  Co.  sued  out 

8  In   Elder  v.  Kntner,   97   Calif,  two   attachments   for  an  aggregate 

490,  32  Pac.  Bep.  563,  it  was  held  of  $85,000  and  levied  them  on  the 

that  sureties  on  an  attachment  bond  logs,  cut  lumber,  real  estate  and  plant 

conditioned  to  indemnify  the  attach-  of  the  Budd  Co.,  which  after  pro- 

ment   defendant  for  "all  damages  curing  dissolution  of  the  attachments 

that  may  be  awarded  to  him  and  all  brought  suit  to  recover  damages.  The 

damages  which  he  may  sustain  by  attachment  bonds  were  each  condi- 

reason  of  the  attachment"  were  not  tioned  to  "pay  all  costs  and  dam- 

liable  for  loss  caused  by  the  fact  ages  the  defendants  may  sustain  in 

that,  pending  the  attachment,  defend-  consequence  of  improperly  suing  out 

ant  had  urgent  need  of  money,  could  said   attachment."     There  was  no 

not  mortgage  his  realty  by  reason  provision  in  the  statute  as  to  the 

thereof,  and  was  obliged  to  sell  his  measure   of   damages    except    that 

stock  at  a  sacrifice,  that  being  a  re-  plaintiff  may  recover  ^^all  costs  and 

mote,  and  not  a  proximate,  conse-  damages"   suffered   on   account   of 

quence  of  the  attachment  suit.     In  improperly  suing  out  the  attachment. 

First  National  Bank  of  Anniston  v.  The  court,  after  a  year's  deliboa- 

Cheney,  120  Ala.  117,  23  So.  Bep.  tion,  decided  that   under   the   state 

733,  it  was  held  that  defendant  in  decisions  the  obligee  was  entitled  to 

an  attachment  suit  may  sue  on  the  recover  attorney's  fees  for  services 

attachment   bond  under    Sec.    565,  rendered  "in  preparing  for,  and  on 

Code  of  1896,  while  the  attachment  the  trial  of,  the  motions  to  dissolve 

suit  is  pending  in  the  supreme  court  the  two  writs  of  attachment,"  but 

on  appeal  by  plaintiff,  and  may  claim  not  for  services  i^  the  trial  of  the 

special  damages  for  the  destruction  main  case.    Following,  Goniales  v. 

of  his  credit  in  consequence  of  the  DeFuniak  Tobacco  Co.,  41  Fla.  471, 

attachment  and  for  loss  of  his  time,  26  So.  Bep.  1012,  where  in  a  suit  on 

traveling   expenses   and   hotel   bills  the  same  form  of  attachment  bond 

while  defending  the  attachment  suit,  there  was  a  reversal  because  the  trial 

4  Hundley   v.    Chadick,   109   Ala.  court  permitted  a  recovery  for  attor^ 

575,  19  So.  Bep.  845.  neys'  fees  in  the  main  case^  and  Wit* 

Bin  Bucki  &  Son  Lumber  Co.  ▼•  tich  v.  O'Neal,  22  Fla.  592,  an  ae- 

Fidelity  A  Deposit  Co.  of  Md.  (Fla.),  tion  on  an  injunction  bond  holdiaif 
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erable.^  Evidence  of  information  given  to  the  attaching  plain- 
tiff's attorney  at  the  time  of  the  attachment  is  admissible  in 
a  suit  upon  the  attachment  bond  for  wrongful  suing  out  the 

attachments  The  sureties  on  an  attachment  bond  are  held 
liable  for  depreciation  in  the  attached  property  resulting  from 
the  attachment.^    It  is  held  that  all  the  obligees  in  an  attach- 

attonieTB'  fees  recoverable,  Shelby,  lischkoff,  109  Ala.  136,  19  So.  Bep. 
J.  (48  0.  0.  A.  446),  filed  an  elab-  436,  was  a  suit  against  principal  and 
orate  dissenting  opinion  arguing  that  suretj  on  an  attachment  bond  with 
the  Florida  courts  had  never  express-  separate  counts  for  the  wrongful  and 
Ij  decided  that  attom^s'  fees  might  vexatious  suing  out  of  the  process. 
be  recovered  on  an  attachment  bond,  Held,  that  the  trial  court  properly 
that  therefore  the  decisions  of  the  admitted  evidence  of  conversations 
U.  8.  supreme  court  on  that  sub-  with  the  attaching  plaintiff's  attor- 
ject  must  be  followed,  that  under  ney  tending  to  show  that  the  attor- 
such  dedaions  attorneys'  fees  could  ney  knew  that  he  had  no  just  ground 
not  be  recovered,  that  the  Bucki  Com-  for  suing  out  an  attachment.  "If 
pany  could  not  recover  for  loss  of  said  attorney  indulged  malice,  vexa- 
profits  resulting  from  the  seizure  tion  and  wantonness  in  the  prem* 
of  its  property,  nor  the  injury  to  its  ises,"  said  the  court,  "his  princi- 
eredit,  but  only  ^'the  difference  be-  pals,  the  appellants,  would  not  be  re- 
tween  the  value  of  the  goods  at  the  sponsible  for  it  unless  they  author- 
time  and  place  of  the  unlawful  tak-  ized  or  participated  in  it,  which 
ing  and  at  the  time  and  place  where  authorization  or  participation  was 
returned  in  addition  to  the  value  of  necessary  to  be  proved  by  defendant, 
the  use  during  the  time  of  deten*  and  not  inferred  from  the  mere  rela- 
tion." In  Bamett  v.  Lucas,  27  Ind.  tion  of  principal  and  agent.  There 
App.  441,  61  N.  £.  Bep.  683,  in  a  is  no  evidence  here  of  any  such  au- 
Bttit  on  an  attachment  bond,  $615  thority  or  participation  by  appel- 
was  held  not  excessive  where  the  lants.  *  *  The  suit  is  on  the  at- 
attachment  plaintiff  attached  land  tachment  bond.  There  appears  to  be 
worth  $2,856  and  dismissed  his  suit  a  count  for  the  wrongful  as  well  as 
after  three  days'  trial,  and  the  ex-  the  vexatious  suing  out  of  the  proc- 
penses  of  taking  depositions  were  ess.  In  such  case  it  is  well  settled 
considerable.  that  the  relation  of  principal  and 

•  Thus  the  sureties  on  a  statutory  agent,  when  there  is  no  evidence  to 

attachment  bond  conditioned  to  pay  connect  the  principal  with  the  trans- 

"all  legal  costs,  fees  and  damages"  action,  other  than  the  fact  that  the 

were  held  not  liable  for  attorneys'  agent  sued  out  the  process,  fastens 

fees  in  Commonwealth  v.  Meyer,  170  a  liability  on  the  principal  for  actual 

Pa.  St.  880,  82  Atl.  Bep.  1044,  Win-  damages  if  the  writ  be  wrongful,  and 

ton's  Appeal,  87  Pa.  St.  85;  Alex-  in  this  phase  of  the  case  the  evidence 

ander  v.  Herr,  11  Pa.  St.  637.    To  was  clearly  admissible." 

the  same  effect  is  Baldwin  v.  Walker,  >  In  Witherspoon    v.    Cross,    155 

94  Ala.  514,  10  So.  Bep.  891,  Wal-  Calif.  96,  the  value  of  attached  goods 

ker,  J.,  who  writes  the  opinion,  dis-  was  found  by  the  court  to  have  les- 

tenting.  sened  since  the  attachment,  and  by 

T  Louisville  Jeans  Clothing  Co.  v.  reason  thereof,  $1,000  of  which  $500 
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ment  bond  must  join  in  a  suit  thereon  for  the  use  of  such  as 
have  been  injured.^ 

§  564.  Surety  on  injunction  bond  not  liable  for  judgment  if 
it  is  misdescribed. — In  a  suit  against  a  surety  on  an  injunction 
bond  conditioned  for  the  payment  of  all  moneys  due,  or  to 
become  due,  upon  a  judgment  ^'for  the  sum  of  $2,300  and 
costs,"  in  favor  of  the  obligee  and  against  the  principal,  in  case 
the  injunction  should  be  dissolved,  it  was  held  that  the  plain- 
tiff could  not«give  in  evidence  a  judgment  for  $2,346.06  and 
costs,  although  in  other  respects  it  answered  to  the  judgment 
mentioned  in  the  condition  of  the  bond.^®  If,  however,  the 
bond  contains  a  plain  reference  to  the  bill  in  the  suit  in  which 
the  injunction  is  issued,  the  misdescription  of  the  judgment 
in  the  bond  may  be  corrected  by  the  bill  and  the  surety  held 
liable.*^  "Where  the  judgment  recited  in  an  injunction  bond 
was  stated  to  have  been  recovered  at  the  April  term,  1801, 
when  it  was  in  fact  recovered  at  the  September  term,  1801, 
it  was  held  the  surety  on  the  bond  was  not  liable  therefor.^  ^ 

§  555.  Liability'  of  surety  on  injunction  bond  for  judgment^ 
damages,  interest^  costs,  etc. — ^Unsuccessful  motion  to  dissolve. 

— ^An  injunction  bond  in  a  suit  to  stay  a  judgment  at  law  pro- 
vided for  the  payment  of  all  costs  and  damages  in  case  the 
injunction  should  be  dissolved.  The  statute  provided  that  the 
bond  in  such  case  should  be  conditioned  for  the  payment  of 
the  judgment  at  law.  Held,  the  sureties  in  the  bond  were  only 
bound  for  the  costs  and  damages  in  the  injunction  suit,  and 
not  for  the  payment  of  the  judgment.**  The  surety  in  an  in- 
junction bond  has  been  held  not  liable  for  damages  allowed 
upon  the  affirmance  of  a  decree  in  pursuance  of  a  statute  passed 


was  dae  to  the  carelessness  of  the    Whelan,  133  Calif.  110,  65  Pae.  Bep. 


sheriff;  held,  that  the  sureties  on  the 
attachment  bond  were  not  liable  for 
depreciation  caused  by  the  sheriff's 
neglect,  but  were  liable  for  deprecia- 
tion caused  otherwise  since  the  at- 
tachment. The  sheriff 's  official  bond 
remains  liable  for  damages  caused 
by  his  negligence  notwithstanding 
the  release  of  the  sureties  on  the  at- 
tachment    bond:       Aigeltinger     v. 


125. 

0  Painter  v.  Munn,  117  Ala.  322, 
23  So.  Bep.  83. 

loHaU  V.  Williamson's  Adm'r,  9 
Ohio  St.  17.    Compare  §  516. 

11  Williamson's  Adm'r  v.  Hall,  1 
Ohio  St.  190. 

12  Morgan  ▼.  Bladdston,  5  Harr. 
ft  Johns.  (Md.)  61. 

18  Ashby  V.  Tureman,  3  litt.  (Kj.) 
76. 
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after  he  signed  the  bond.^*  Where  an  injunction  bond  in  a  suit 
to  stay  certain  judgments  at  law  provided  for  the  payment  of 
^'the  said  sums  of  money  in  said  judgments  specified/'  and 
the  amounts  of  the  judgments  were  specified,  it  was  held  the 
surety  on  the  bond  was  liable  for  interest  on  the  judgments.^* 
A  having  procured  an  order  dissolving  an  injunction  which 
had  issued  in  favor  of  B^  the  latter  appealed  to  the  supreme 
court  from  the  order,  which  appeal  the  supreme  court  dis- 
missed on  the  ground  that  an  appeal  did  not  lie  in  such  a  case. 
Held,  the  sureties  on  the  appeal  bond  were  not  liable  for  the 
damages  occasioned  by  the  issuing  of  the  injunction,  but  only 
for  the  costs  of  the  appeal.^  ^  No  costs  are  held  taxable  against 
the  sureties  on  an  injunction  bond  except  such  as  are  occa- 
sioned by  the  injunction.*^  Neither  are  the  costs  of  suit  to 
which  the  injunction  is  a  mere  incident  held  taxable  against 
the  sureties  on  the  injunction  bond.*®  But  all  costs  accruing 
between  the  granting  of  a  restraining  order  and  its  dissolution 
are  held  properly  taxed  against  the  sureties  on  the  injunction 
bond.**  Sureties  on  an  injunction  bond  are  held  not  liable, 
however,  for  the  costs  and  expenses  of  an  unsuccessful  applica- 
tion to  dissolve  the  injunction.^o    But  the  contrary  has  been 

14  Woodson    y.    Johns,    3    Munf.  junction    sustain,    if    said    superior 
(Ya.)  230.  court  finaUy  decide  that  said  plain- 
is  Weatherby   y.   Shacklef ord,    37  tiff  was  not  entitled  thereto. ' '    No 
Miss.  559.  appeal  was  taken  from  the  injunc- 
!•  Parham  y.  Cobb,  9  La.  Ann.  423.  tion  order.    It  was  held  that  plain- 
ly Lewis  y.  Leahej,  14  Mo.  App.  tiff  could  not  recover  costs  or  attor- 
564;  Loehner  y.  Hill,  17  Mo.  App.  nej's  fees  paid  for  trying  the  case 
32;  Midland  By.  Co.  y.  Stevenson,  6  in  which  the  injunction  issued  nor 
Ind.  App.  207,  33  N.  E.  Bep.  254.  any  damages  when  he  did  not  ap- 
is Lewis  y.  Leah^,  14  Mo.  App.  peal,  but  merely  moved  to  dissolve. 
564.  The  court  saw  no  reason  why  ''the 
1*  Lewis  y.  Leahey,  14  Mo.  App.  party      obtaining     the     injunction 
564,  distinguished  as  to  this  point  should   pay   the   expenses   of  ill-di- 
in  Loehner  y.  Hill,  17  Mo.  App.  32,  rected  experiments  to  get  rid  of  it. ' ' 
35.  ' '  To  allow  such'  a  charge  would  be 
soLangdon  v^  Gray,  22  Hun  (N.  a  premium  for  the  employment  of 
Y.)    511.     Li   Curtiss  v.   Bachman,  unskillful  counsel,"  said  the  court. 
110  Calif.  433,  42  Pac  Bep.  910,  the  ''Especially  is  this  rule  applicable 
injunction  bond  sued  on,  was  condi-  if  the  services  were  rendered  upon 
tioned  that  ' '  the  plaintiff  will  pay  a  motion  unauthorized  either  in  prac- 
to  the  parties  enjoined  such   dam-  tice    or   by    statute."     Bamett    y. 
ages,  not  exceeding  $5,000,  as  such  Bowers,  87  Me.  185,  32  Atl.  Bep. 
Xwrties  may  1^  reason  of  said  in-  871,  was  a  suit  brought  solely  to  en- 
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held  in  some  cases  where  the  sole  purpose  of  the  suit  was  to 
obtain  the  injunction.^^ 

§  B56.  Liability  of  surety  on  injunction  bond  for  damages^ 
continued. — The  report  of  a  referee  assessing  damages  in  con- 
sequence of  an  injunction,  when  duly  confirmed,  is  held  to  be, 
in  the  absence  of  fraud,  conclusive  upon  the  sureties  to  the 
undertaking  given  on  the  granting  of  the  injunction,  even 
though  they  had  no  notice  of  the  proceedings.  The  court  in- 
timate, however,  that  it  is  the  safer  and  fairer  course  to  give 
the  sureties  notice.*^  Sureties  on  an  injunction  bond  have  been 
held  not  liable  for  the  wrongs  siiffered  by  the  defendant  during 
the  time  the  injunction  was  in  force,  nor  for  the  tortious  acts 
of  the  complainant.^^    The  obligation  of  sureties  on  a  stata- 


jom  the  citj  of  Bockport  from  build- 
ing a  sidewalk  upon  plaintiff's  lawn. 
The  city's  motion  to  dissolye  the 
preliminary  injunction  was  denied, 
but  the  bill,  upon  hearing,  was  dis- 
missed. Held,  that  the  sureties  on 
the  injunction  bond  were  not  liable 
for  the  city's  counsel  fees.  '' Dam- 
ages," said  Haskell,  J.,  "means 
pecuniary  loss  arising  from  the  re- 
straint imposed  by  the  injunction, 
not  the  expenditure  in  the  defense 
of  the  suit."  Citing  Thurston  y. 
Haskell,  81  Me.  303,  17  Atl.  Bep. 
73. 

siln  Nielsen  v.  City  of  Albert 
Lea,  87  Minn.  285,  91  N.  W. 
Bep.  1113,  the  city  of  Albert  Lea 
obtained  a  preliminary  injunction  in 
its  suit  brought  for  the  sole  pur- 
pose of  enjoining  defendants  therein 
from  further  prosecuting  their 
actions  to  recover  damages  on  ac- 
count of  the  city's  maintaining  a 
dam.  A  motion  to  dissolve  the  in- 
junction was  denied.  A  demurrer  to 
the  city's  complaint  was  sustained 
and  when  the  city  had  amended  it 
a  demurrer  to  the  amended  com- 
plaint was  overruled.  Thereafter  the 
city  dismissed  its  suit.  Held,  on 
demurrer,  that  the  sureties  on  the 
iBJnnistion  bond  were  liable  for  at- 


torney's  fees  and  expenses  paid  out 
in  their  unsuccessful  motion  to  dis- 
solve the  injunction  and  in  testing 
the  validity  of  the  city's  complaint. 
The  preliminary  injunction  restrain- 
ed the  prosecution  of  the  damage 
suits  and  the  condition  of  the  in- 
junction bond  was  to  pay  such  dam- 
ages as  defendants  might  sustain 
by  reason  of  the  injunction  if  the 
court  should  finaUy  decide  that  the 
city  was  not  entitled  to  it.  The 
court  distinguished  Lamb  ▼.  Shaw, 
43  Minn.  507,  45  N.  W.  R^.  1134» 
in  which  case  counsel  fees  were  de- 
nied for  an  unsuccessful  attempt 
to  dissolve  a  preliminary  injunc- 
tion restraining  an  execution  sale, 
though  the  injunction  suit  was 
afterwards  dismissed  for  want  of 
prosecution,  and  held,  that  that  case 
did  not  apply,  because,  there,  the 
principal  case  might  proceed  and 
be  determined  upon  its  merits  not- 
withstanding the  injunction,  where- 
as, in  the  case  at  bar,  the  injunc- 
tion stopped  further  proceedings  in 
the  damage  suits  against  the  city. 
But  see  Bamett  ▼.  Bowers^  87  Me. 
185,  32  Atl.  Bep.  871. 

>2  Jordan  v.  Yolkenning,  72  N.  T. 
300. 

ts  CummingB  v.  Mugge,  M  HI.  186^ 
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tory  ugnnction  bond  is  held  to  be  not  for  the  payment  of  all 
damages  that  the  injunction  may  occasion  to  the  defendant, 
but  only  snch  as  the  court  shall,  upon  the  dissolution  of  the 
injunction,  adjudge  against  the  complainant;  and  until  they 
have  been  so  adjudged  the  sureties  on  the  bond  are  not  liable.^^ 
Where  an  injunction,  given  in  accordance  with  the  statutes, 
was  conditioned  ''that  the  plaintilff  shall  pay  to  the  defendants 
the  damages  which  they  or  either  may  maintain  by  reason  of 
the  injunction  in  this  action,  if  it  be  finally  decided  that  the 
injunction  ought  not  to  have  been  granted,"  and  the  injunction 
was  dissolved  and  the  action  dismissed  without  prejudice,  it 
was  held  that  there  was  no  breach  of  the  bond  and  the  sureties 
thereon  were  not  liable  in  damages  because  it  had  not  been  ''de- 
cided that  the  injunction  ought  not  to  have  been  granted.*'** 
The  parties  to  an  injunction  cannot  agree  that  damages  be  as- 
sessed in  a  suit  upon  the  bond  for  the  first  time.^  Where  a 
bond  was  given  in  pursuance  of  an  order  that  an  injunction 
issue,  it  was  held  that  the  sureties  were  not  liable  for  damages 
arising  to  defendant  from  his  obedience  to  a  writ  of  injimction 
issued  several  days  prior  to  the  date  of  the  bond,  no  writ  hav- 
ing issued  after  the  filing  of  the  bond.*^ 

§  557.  Liability  of  surety  in  injunction  bond  if  complainant 
dismiss  his  bill  by  agreement  with  defendant,  or  agree  to  a  de- 
cree dismissing  or  continuing  the  same. — Certain  parties  be- 
came sureties  in  an  injunction  bond  given  in  a  suit  to  stay  a 
judgment  at  law.  The  principal  in  the  injunction  sui^  dis- 
missed his  bill  by  agreement  with  the  owner  of  the  judgment. 
Held  that,  in  the  absence  of  fraud  and  collusion  by  the  prin- 
cipal and  the  creditor  to  charge  the  sureties,  the  mere  dismis- 
sing the  injunction  suit  by  consent  did  not  discharge  the 
sureties  on  the  injunction  bond.  The  court  said  that  the  surety, 
by  his  undertaking,  "put  himself  in  the  power  of  his  principal 
so  far  as  the  prosecution  of  the  bill  was  concerned.  He  knew 
perfectly  well  that  the  complainant  had  power  at  any  time,  in 
his  discretion,  to  dismiss  his  bill.    He  knew  the  court  could 


MDorriss  ▼.  Carter,  67  Mo.  544;  Kep.  435  (Cir.  Ct.  W.  D.  HI.),  fol- 
Kolan,  Adm'r,  y.  Johns,  27  Mo.  App.  lowing  Yem  y.  Heath,  12  How.  168. 
602.  And  to  snbstantially  aiznilar  26  Krng  y.  Bishop,  44  Ohio  St  221. 
effeet,  see  Deakin  y.  Stanton,  S  Fed«        se  Mix  y.  Vail,  86  IlL  40. 

27  Carter  y.  Mulreim,  82  CaL  167. 
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dismiss  it  for  reasons  shown,  and  he  took  these  risks/'  ^  But 
if  the  complainant  in  a  bill  upon  which  an  injunction  has  been 
granted  is  corruptly  induced  by  the  defendant  in  the  suit  to 
dismiss  his  bill  for  the  purpose  of  charging  the  sureties  on  the 
injunction  bond,  they  will  be  thereby  discharged.^^  And  it  has 
been  held  that  a  decree  made  upon  an  agreement  of  the  parties 
to  a  bill  for  an  injunction  that  the  bill  be  dismissed  without 
prejudice  to  the  rights  of  either  party  is  not  such  a  final  de- 
termination of  the  cause  as  will  fix  the  liability  of  the  sureties 
on  the  injunction  bond.^^  The  court  said:  **Was  this  agree- 
ment of  counsel  dismissing  the  bill  such  a  final  determination 
of  the  cause  as  will  fix  the  liability  of  the  sureties  on  the  in- 
junction bond?  •  •  The  sureties  in  an  injunction  bond  as- 
sume certain  obligations.  At  the  same  time  they  have  rights 
which  must  be  respected  and  of  which  they  cannot  be  deprived 
without  their  consent.  They  are  entitled  to  have  the  case 
against  their  principal  tried  according  to  the  forms  of  law,  and 
a  final  decree  or  judgment  entered  against  him  in  court.  Their 
liability  consists  in  satisfying  any  judgment  their  principal 
may  be  condemned  to  pay.    Until  there  is  such  a  final  deter- 


as  Boynton  V.  Phelps,  52  111.  210, 
per  Breese,  G.  J.  In  Patterson  y. 
Binard,  81  lU.  App.  80,  after  an 
injunction  had  been  dissolved  and 
suggestion  of  damages  filed,  the  bill 
was  dismissed  bj  consent.  Held, 
that  the  sureties  remained  liable.  In 
Frahm  v.  Walton,  130  Calif.  396, 
62  Pac.  Bep.  618,  a  plaintiff  who 
had  procured  an  injunction  dis- 
missed his  bill  after  argument,  and 
before  decision  of  a  motion  to  dis- 
solve. In  an  action  on  the  injunc- 
tion bond  the  defendant  in  that  suit 
testified  that  he  had  agreed  with  his 
attorney  to  move  for  a  dissolution 
of  the  injunction  for  $400  and  had 
paid  that  amount  after  dismissal  of 
the  injunction  suit  and  exhibited  the 
receipt  of  his  attorneys  for  $400, 
which  did  not  specify  the  particular 
service  for  which  the  money  was 
paid.  Held,  that  in  view  of  this  evi- 
dence a  finding  that  no  money  was 
paid  to  the  attorneys  to  procure  the 


dissolution  could  not  stand  and  that 
the  plaintiff  in  the  injunction  snit 
''could  not  deprive  the  defendants 
of  their  right  to  compensation  for 
the  counsel  fees  incurred  by  them, 
by  rushing  to  the  clerk's  office  and 
dismissing  the  action  before  the 
court  could  make  its  order  upon 
the  motion."  Citing  Lanphear  y. 
Glover,  60  111.  App.  564,  in  which 
case  the  sureties  on  the  injunction 
bond  were  held  liable  for  counsel 
fees,  though  the  plaintiff  dismissed 
his  suit  before  the  motion  to  dis^ 
solve  was  heard,  and  Andrews  y. 
Glenville  Woolen  Co.,  50  N.  Y.  282, 
where  the  court  dismissed  the  plain- 
tiff's  bill  upon  hearing  after  de- 
fendant had  moved  to  dissolve  the 
injunction  and  th3  court  had  de- 
clined to  hear  the  motion  imtU  the 
hearing. 

«»Boynton  v.  Bobb,  22  HL  525. 

80  Large  y.  Steer,  121  Pa.  Bt  80. 
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mination  of  the  equity  suit  as  shows  that  the  injunction  was 
wrongfully  issued,  I  do  not  see  how  an  action  would  lie  against 
the  principal  in  the  bond,  much  less  against  his  sureties.  •  • 
There  must  be  a  decision  upon  the  merits,  or  what  is  equivalent 
thereto.  •  •  As  a  general  rule  the  dismissal  of  a  bill  by 
the  agreement  of  the  parties  is  not  the  equivalent  of  a  decision 
upon  the  merits.  *  •  That  this  must  be  the  rule  as  regards 
the  sureties  in  an  injunction  bond  can  hardly  be  doubted. 
Were  it  otherwise  their  liability  could  be  fixed  by  the  agree- 
ment of  the  parties  without  their  assent  or  even  their  knowl- 
edge,  instead  of  by  the  judgment  or  decree  of  the  court,  as 
contemplated  and  tacitly  understood  when  they  signed  the 
bond."  ^*  It  has  been  held,  however,  that  where  a  preliminary 
injunction  was  granted  in  an  action,  a  subsequent  stipulation 
between  the  parties  to  the  action  that  the  injunction  be  vacated 
upon  certain  conditions  stated  in  the  stipulation  did  not  operate 
to  release  the  sureties.^^  An  agreement  to  continue  the  cause 
has  been  held  not  to  release  the  surety.** 

§  658.  Liability'  of  surety  on  injunction  bond  where  parties 
to  injunction  suit  agree  to  have  the  same  tried  at  chambers — 
Or  arbitrated — ^Dissolution  for  contempt. — The  surety  on  an 
injunction  bond  has  been  held  discharged  by  an  agreement 
entered  into  between  the  principal  and  plaintiff,  without  the 
surety's  consent,  to  have  the  case  tried  at  chambers  and  de- 
cided after  court  term.**  The  court,  upon  this  proposition, 
say:  **The  surety  on  an  injunction  bond  has  incurred  obli- 
gations, and  has  certain  rights  which  cannot  be  taken  away 
from  him  without  his  consent.  He  is  entitled  to  see  the  case 
tried  according  to  law ;  a  judgment  rendered  on  the  confession 
of  the  principal  of  his  bond  would  bind  the  principal,  but 
would  not  aflPect  the  surety.  The  case  in  which  the  bond  is 
furnished  should  be  called  and  disposed  of  in  open  court  under 
the  forms  and  with  the  delay  prescribed  by  law.  His  obliga- 
tions must  be  strictly,  but  legally,  construed.    They  consist  in 

n  Large  v.  Steer,  121  Pa.  St.  30,  contmned  "until  the  further  order 

83,  34,  per  Paxton,  J.  of  the  court."    Held,  that  the  lia- 

B^Bickerflon  v.   Herman,   9   Daly  bility  of  the  sureties  on  the  injuno- 

(N.  Y.  Com.  Pleas)  298.  tion  bond  was  not  changed  thereby. 

M  In  Stone  ▼.  Keller,  4  Ind.  App.  84  Baker  y.  Frellsen,  32  La*  Ann* 

436,  30  N.  E.  Bep.  1113,  an  injunc-  822. 
tion  was  1^  agreement  of  the  parties 
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satisfying  any  judgment  which  the  principal  may  be  con- 
demned to  pay.  It  cannot  be  supposed  that  it  ever  entered 
the  mind  of  the  lawgiver  and  of  sureties  in  such  cases  that 
a  judgment  rendered  on  the  confession  of  the  principal,  or 
without  his  having  been  regularly  dealt  with,  could  saddle  a 
responsibility  on  the  surety  on  such  bond.  We  think  that  the 
omission  to  have  proceeded  regularly  in  obtaining  the  judg- 
ment rendered,  and  to  have  ventured  its  validity  on  the  agree- 
ment mentioned,  entitles  the  surety  to  ward  it  oflp,  and  that 
he  cannot  be  held  responsible  and  liable  on  a  judgment  thus 
obtained.  The  point  presented  is  a  novel  one,  but  is  not,  when 
tested  by  the  rules  of  clear  reason  and  justice,  in  the  absence 
of  any  express  law  or  formal  jurisprudence  on  the  subject, 
of  difficult  solution.*'**  It  is  held  that  the  sureties  are  like- 
wise released  if  the  cause  is  without  their  consent,  decided  by 
arbitration.**  Where  an  injunction  is  dissolved  because  of 
contempt  of  court  on  the  part  of  the  party  obtaining  it,  it  is 
held  that  since  there  has  been  no  adjudication  upon  the  merits, 
the  sureties  on  the  injunction  bond  are  not  liable.*^ 

§  569.  Liability  of  surety  in  injunction  bond  when  one  only 
of  several  for  whom  he  is  liable  is  charged — Or,  if  injunetton 
modified. — ^A  and  B  were  enjoined  by  C,  who  gave  bond  with 
D  as  surety,  conditioned  to  indemnify  A  and  B  against  all  such 
costs  and  damages  as  should  be  awarded  against  C  in  case  the 
injunction  should  be  dissolved.  It  was  dissolved  as  to  A,  but 
not  as  to  B.  Held,  D  was  not  liable  on  his  bond.  The  injunc- 
tion had  not  been  dissolved  so  as  to  charge  him.**  It  has  been 

SB  Baker  v.  FreUsen,  32  La.  Ann.  paired.      The    arbitrators    decided 

822,   per  Levy,   J;    Prefontaine  y.  that  plaintiff's  biU  should  be  dia- 

Kichards,  47  Hun  (N.  Y.)  418;  Pal-  missed  and  that  was  done.     Held, 

nier  ▼.  Foley,  71  N.  Y.  106;  John-  that  the  sureties  on  the  injanetion 

son  T.  Elwood,  82  N.  Y.  362;  Krug  bond  were  released.    The  court  said 

V.  Bishop,  44  Ohio  St.  221,  6  N.  that  their  agreement  was  to  answer 

£.  Bep.  252.  in  damages  onlj  in  the  event  that  it 

86  In  Columbus,  Hocking  Valley  ft  sbould  be  judicially  determined  that 
Toledo  B.  B.  v.  Burke,  54  Ohio  St.  the  injunction  was  improperly  is- 
98,  43  N.  E.  Bep.  282,  plaintiff,  hav-  suecl,  and  a  determination  by  arbi- 
ing  obtained  a  preliminary  injunc-  trators  was  not  a  judicial  determina- 
tion, submitted  its  cause  to  a  com-  tion. 

mon  law  arbitration,  stipulating,  in  S7  Appollinaris  Co.  v.  Yenable,  136 

the  arbitration  agreement,  that  the  N.  Y.  46,  32  N.  £.  Bep.  553. 

liability  of  the  obligors  on  the  in-  ^Ovington  v.  Smith,  78  IlL  250. 
junction  bond  should  remain  unim- 
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held  that  the  undertaking  of  the  surety  in  an  injunction  bond, 
where  there  are  several  complainants^  is,  in  law,  for  the  prin- 
cipals severally  as  well  as  jointly,  and  the  abatement,  there- 
fore, of  a  suit  in  equity  as  to  one  of  several  joint  complainants 
by  the  neglect  of  both  parties  to  revive  it,  or  the  discharge 
of  one  upon  some  ground  applicable  to  him  alone,  does  not 
affect  the  liability  of  the  surety  in  an  injunction  bond  for  the 
surviving  party  or  parties  against  whom  a  final  decree  may 
have  been  properly  rendered.'^  It  is  held  that  a  modification 
of  the  injunction  without  the  surety's  consent  releases  the 
surety  from  future  liability.'*^  But  not  where  the  things  from 
which  the  party  is  restrained  are  in  their  nature  separate  and 
distinct  from  each  other;  in  such  cases  it  has  been  held  that 
a  modification  of  the  injunction  may  lessen  the  liability  of 
the  surety  without  releasing  him>^ 

••KeUy  y.  Gordon,  3  Head  doing  any  mining  within  certain 
(Tenn.)  683.  A  snrety  on  a  cost  lines.  Subsequently  the  restraining 
bond,  where  there  are  several  plain-  order  was  modified  so  as  to  permit 
tiffs,  IB  held  liable,  notwithstanding  the  Last  Chance  Company  to  eon- 
the  suit  has  been  dismissed  by  one  of  tinne  mining  operations  within  the 
the  plaintiffs,  the  undertaking  being  specifled  lines  under  certain  eondi- 
joint  and  several  for  both  princi-  tions  under  the  supervision  of  an  of- 
pals.  McCabe  v.  Sutton,  7  6.  J.  Lea  fleer  of  the  court.  Held,  that  the 
(Tenn.)  248.  In  Smith  v.  Atkin-  sureties  were  not  liable  for  dam- 
son, 18  Colo.  255,  at  257,  32  Pae.  ages  resulting  from  the  restraining 
Bep.  425,  it  was  held  that  the  Ha-  order  as  so  modified, 
bility  of  two  parties  who  wrong-  4iln  Brackebush  v.  Dorsett,  138 
fully  sue  out  an  injunction  is  joint  HI.  167,  27  N.  £.  Bep.  934,  affirm- 
and  several  and  that  therefore  the  ing  37  lU.  App.  581,  an  injunction 
discharge  and  release  of  one  of  them  restraining  defendant  from  trans- 
does  not  release  the  other  nor  any  ferring  any  property  patents,  etc, 
of  the  sureties  on  the  joint  and  sev-  was,  by  stipulation  of  the  parties, 
eral  injunction  bond  upon  which  the  without  consent  of  the  surety,  modi- 
injunction  was  issued.  fied  so  as  to  allow  him  to  carry  out 

4^  In  Tyler  Mining  Co.  ▼.  Last  contracts  then  in  existence.  Held, 
Chance  Mining  Co.,  90  Fed.  Bep.  15,  that  this  change  did  not  release  the 
82  C.  C.  A.  498,  61  U.  S.  App.  193,  surety.  "As  to  a  part  of  the  subject 
defendants  became  sureties  on  an  of  liability,  the  sureties  are  there- 
injunction  bond  conditioned  for  the  after  relieved,"  said  the  court,  "be- 
payment  of  all  costs  and  damages  cause  it  is  taken  out  of  the  injunc- 
which  might  be  awarded  to  it  in  tion,  and  as  to  the  residue  they  re- 
ease  the  restraining  order  of  Sep-  main  liable  precisely  as  they  were 
tember,  1891,  should  be  Anally  de-  before.  *  *  No  reason  can  be  as- 
termined  to  have  been  improperly  signed  why  an  injunction  may  not 
issued.  That  order  restrained  the  be  dissolved  by  a  series  of  orders. 
Last  Chance  Mining  Company  from  one  dissolving  as  to  one  part  today, 
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§  660.  Miscellaneaas  cases  as  to  injunction  bonds— New 
parties— When  cause  of  action  upon  bond  accrues — ^Assignm^it 
— ^Who  may  sue  upon  an  injunction  bond. — ^A  single  complain- 
ant filed  a  creditor's  bill  on  behalf  of  himself  and  all  other 
creditors  of  the  defendant  who  should  come  in  and  contrib- 
ute to  the  expenses  of  the  suit.  He  also  procured  the  is- 
suing of  an  injunction  against  the  defendant  to  prevent  him 
from  disposing  of  his  property,  giving  an  injunction  bond 
with  surety.  Afterwards  other  creditors  became  parties,  and 
joined  in  the  prosecution  of  the  case.  Held,  the  surety  in 
the  injunction  bond  was  not  discharged  by  the  addition  of 
the  new  parties.  The.  court  said  that  while  the  courts  will 
not  extend  the  obligation  of  a  surety,  "it  is  equally  set- 
tled that  the  intention  of  the  parties  when  the  bond  was 
executed  is  to  guide  in  its  construction,  and  to  arrive  at  this, 
the  nature  of  the  contract,  the  purpose  to  be  accomplished  by 
it,  and  the  character  of  the  proceedings  of  which  it  forms  a 
part,  will  be  regarded."  In  this  case  the  bond  was  given  as  a 
necessary  step  to  procure  the  injunction.  **The  condition  of 
the  bond  was  co-extensive  with  the  objects  and  purposes  of  the 
bill,  and  the  admission  of  new  parties  did  not  enlarge  the  re- 
sponsibility of  the  obligors."  Moreover,  it  was  contemplated 
when  the  bond  was  executed  that  new  parties  would  come 
in.i  A  principal  debtor  in  a  judgment  obtains  an  injunction 
against  the  enforcement  of  the  same,  and  executes  an  injunc- 
tion bond,  with  a  third  person  as  surety,  an  original  surety 
for  the  debt  not  being  a  party  to  the  injunction  proceedings. 
Upon  a  dissolution  of  the  injunction,  the  surety  in  the  injunc- 
tion bond  is  liable  for  the  debt  enjoined  before  the  original 

another  dissolving  as  to  another  part  Weisel,  J.     That  sureties  on  an  in- 

tomorrow,  and  so  on;  and  so  long  as  junction  bond,  where  the  injunction 

the  liability  X)f  the  sureties  is  not  has    been    dissolved    and    bill    dis- 

made    different    or    more    onerous  missed,  cannot  become  sureties  for 

thereby  than  it  would  have  been  by  their  principal  on  an  appeal  bond, 

a   single  dissolution  embracing   the  see   Daniels   y.   Larendon,   49    Tex. 

entire  subject  matter  of  the  injunc-  216;  approving  Labadie  v.  Dean,  47 

tion,  they  can  have  no  right  to  com-  Tex.    90.     That   they  may   become 

plain."    To  the  same  effect  see  Mc-  sureties  on  the  appeal  bond  of  the 

Intosh    V.    Coulthard,    Iowa,    Feb.,  defendant  who  appeals  from  a  decree 

1902,  88  N.  W.  Eep.  1069 ;  Pierson  perpetuating  the  injunction,  see  Ver- 

V.  Ells,  46  Hun  (N.  Y.)  336.  ret  v.  Bonvillam,  32  La.  Ann.  29. 
1  Levy  v.  Taylor,  24  Md.  282,  per 
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snrety.'  The  surely  on  an  injunction  bond  ^ven  in  a  suit  to 
stay  a  judgment  at  law  cannot,  in  the  absence  of  fraud,  inquire 
into  the  merits  of  the  judgment  against  his  principaL^  It  is 
no  defense  to  the  sureties  on  an  injunction  bond  that  the 
principal  is  solvent  and  able  to  pay.-*  If  the  word  ** dollars" 
is  left  out  of  an  injunction  bond  where  it  should  occur,  it  has, 
notwithstanding,  been  held  that  the  sureties  in  the  bond  are 
liable  thereon.^  It  is  held  that  the  statute  of  limitations  does 
not  begin  to  run  in  favor  of  an  administrator  of  a  surety  upon 
an  injunction  bond  until  the  injunction  is  dissolved.®  It  is  held 
that  an  action  upon  an  injunction  bond  is  not  maintainable 
until  the  cause  in  which  the  injunction  was  issued  has  been 
finally  disposed  of,  for  the  injunction  may  be  reinstated  and 
made  perpetualJ    An  assignee  of  a  right  of  action  upon  an 

sBently    ▼.    Harris'    Adm'r,    2  « Pickett  v.  Boyd,  11  B.  J.  Lea 

Gratt  (Va.)  357.    That  a  surety  on  (Tenn.)  498.    In  Ghrisman's  Adm'z 

an  injunction  bond  is  liable  thereon,  y.  Harman,  29  Gratt.  (Va.)  494,  it 

although  the  injunction  is  only  sus-  is  held  that  a  surety  on  an  injunc- 

tained  as  to  one  of  nine  particular  tion  bond  for  the  second  indorser  of 

acts,  see  Pierson  v.  EUs,  46  Hun  a  negotiable  note,  who  has  been  eom- 

(N.  Y.)  336.  polled  to  pay  the  same,  is  entitled 

s  McBroom  y.  Somendlle,  2  Stew,  to  recourse  against  the  final  indorser 

(Ala.)  515.    That  the  surety  on  an  to  recover  the  sum  so  paid,  and  the 

injunction  bond  is  not  entitled  to  fact  that  a  decree  was  rendered  in 

notice  of  the  dissolution  of  the  in-  favor  of  the  first  indorser  in  a  suit 

junction  where  the  injunction  has  l)TOught  by  the  holder  of  such  note 

ai  rested  the  execution  of  a  money  is  no  bar  to  recovery.    That  an  in- 

judgment,   see   Friedman   v.    Adler  junction  bond  is  a  joint  contract, 

and  Levy,  36  La.  Ann.  384.  that  after  a  surety's  death  will  sup- 

«Hunt  V.  Burton,  18  Ark.  188.  port  a  claim  against  his  estate,  see 
Or  that  there  was  no  such  judgment  Haddon  v.  Hemingway,  39  Mich, 
as  the  bond  recites  had  been  en-  619.  That  it  is  error  upon  the  dis- 
joined. Bank  v.  Fleshman,  22  W.  solution  of  an  injunction  to  render 
Va.  817.  That  a  surety  on  an  in-  judgment  against  the  sureties  on  the 
junction  bond,  bdng  a  party  to  the  injimction  bond,  see  Daniel  v.  Dan- 
record,  may  api>eal  from  a  judg-  iel,  39  Ark.  266. 
ment  against  him  and  take  advan-  r  Kilpatrick  v.  Haley,  6  Colo.  App. 
tage  of  aU  errors  in  the  record,  see  407,  409,  41  Pac.  Bep.  508,  and  cases 
Loehner  v.  Hill,  19  Mo.  App.  141.  there  cited.    In  Eaton  v.  Larimer  ft 

■  Harman    v.    Howe,    27    Gratt.  Weld  Beservoir  Co.,   3   Colo.  App. 

(Va.)    676.     That   the   statutes   in  366,  33  Pac.  Bep.  278,  an  injune- 

foree  at  the  time  of  the  giving  of  tion    was    dissolved    and    bill    dis- 

an  injunction  bond  govern  the  lia-  missed    without    prejudice;    quaere 

bilities  of  the  sureties  thereon,  and  whether   a   suit   on   the   injunction 

form  a  part  of  their  contract,  see  bond  could  be  maintained  before  a 

Emg  V.  Bishop,  44  Ohio  St.  221.  final  disposition  and  final  determina- 
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iBJiinction  bond  may  sue  upon  it  in  the  names  of  the  obligees 
for  liis  use,  but  an  assignee  of  a  part  of  such  right  of  action 
cannot  maintain  an  action  at  law  upon  the  bond  at  all.®  Where 
the  statute  provides  that  the  injunction  bond  shall  be  for  the 
benefit  of  the  defendants  it  has  been  held  that  no  other  person 
can  maintain  an  action  upon  it.  Thus,  in  Louisiana,  a  statute  ® 
requires  the  party  applying  for  an  injunction  to  annex  to  his 
petition  his  bond  ''in  favor  of  the  defendant"  ''to  secure  the 
payment  of  such  damages  as  may  have  been  sustained  by  the 
defendant."  Construing  this  the  court  held  that  "defend- 
ant" means  defendant  in  the  injunction  suit,  and  even  if 
some  other  person  is  named  as  obligee  in  the  bond,  he  cannot 
maintain  suit  on  it.^^  Elsewhere  it  has  been  held  that  a 
stranger  may  maintain  an  action  against  the  sureties.  An  in- 
junction bond  was  given  in  a  suit  against  the  county  board 
and  county  treasurer  upon  an  injunction,  restraining  the  de- 
fendants from  publishing  a  delinquent  tax  list.  Held,  that 
the  proprietor  of  a  paper  in  which  the  advertisement  was  to 
have  been  published  might  maintain  an  action  on  the  bond 
in  the  names  of  the  defendants,  who  were  named  as  obligees, 
for  his  use,  and  recover  damages  sustained  by  him  by  reason 
of  the  injunction.^  ^  But  it  has  been  held  that  stockholders 
in  a  corporation  have  no  individual  right  of  action  upon  the 
bond  where  an  injunction  restraining  the  corporation  from 
doing  certain  things  was  dissolved.^  ^ 

tion  of  the  eontroveny;  not  decided  so  deposited.     The  injunetioii  suit 

because  not  saved  by  exception.    In  having  been  dismissed,  it  was  held 

Homf eldt  v.  Moles,   63  Neb.  448,  that  an  action  at  law  on  the  injone- 

88    N.    W.   Bep.    655,    an    injunc-  tion  bond  must  be  prosecuted  in  the 

tion  suit  was  dismissed  because  of  names  of  the  obligees  therein  and 

the  death  of  plaintiff  and  failure  to  that  the  assignees  of  part  of  the 

revive  the  suit  within  one  year  there-  fund  could  not  be  parties  to  the 

after.    Held,  that  upon  dismissal  a  suit 

right  of  action  upon  the  injunction  ^Bev.  Code  Prac.  La.,  Art.  304. 

bond  accrued.  loHays  v.  Fidelity  ft  Deposit  Co. 

8  In  Smith  v.  Atkinson,  18  Colo,  of  Md.,  112  Fed.  'B/ep.  872,  50  C.  C. 

255,  32  Pac  Bep.  425,  Smith  and  A.  569,  citing  B.  B.  Co.  v.  Barksdale^ 

Tabor,  after  placing  in  bank  to  the  15  La.  Ann.  465,  and  Macready  v. 

credit  of  the  vendor  the  purchase  Schenck,  41  La.  Ann.  456-463,  6  So. 

price  for   a   mining  property,    ob-  Bep.  517. 

tained  an  injunction  restraining  the  u  Sheiman  v.   Logan  County,   9 

bank  from  paying  out  the  money.  Colo.  App.  154,  47  Pac  Bep.  978. 

The  vendor  then  assigned  to  third  is  In  Eaton  v.  Larimer  ft  Weld 

parties  three-fourths  of  the  money  Beservoir  Co.,  3  Colo.  App.  366,  83 
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§  661.  Damages  recoverable  upon  injunction  bond— Imrtances 
—Attorney's  fees  as  an  element  of  damages— Bnle  in  XT.  S. 
courts — Construction  of  injunction  bonds— In  what  court  suit 
may  be  brought,  etc. — ^Where  the  injunction  is  not  dissolved  ex- 
cept by  final  decree  disposing  of  the  entire  case  it  is  held  that  no 
damages  are  recoverable  on  the  injunction  bond.^^  Defendants 
gave  a  bond  conditioned  to  pay  to  plaintiff  ^  *  any  and  all  dam- 
ages and  loss  whatsoever/'  not  exceeding  $5,000,  attending  the 
suspension  for  a  limited  time  of  a  judgment  by  which  defend- 
ants were  prohibited  from  using  a  certain  stream  for  floating 
logs.  The  suspension  was  made  in  order  to  allow  defendants  to 
float  to  market  a  large  quantity  of  lumber  that  they  had  cut. 
Held,  that  the  measure  of  liability  was  fair  compensation  for 
such  use  of  the  river  and  a  judgment  of  $500  was  affirmed.^  ^  An 
injunction  restraining  the  sheriff  from  paying  over  the  pro- 
ceeds of  the  sale  of  certain  property  was  dissolved.  The  court 
allowed  as  damages  $1,000  for  solicitors'  fees,  which  the  evi- 
dence showed  was  the  ''usual  and  customary  charge  for  ser- 
vices of  that  character"  and  the  amount  actually  paid,  also 
$208  interest  on  the  net  proceeds  of  the  sale  during  the  time 
the  injunction  was  in  force  and  $21  for  printing  abstract  and 
brief.^*  Defendants  were  sureties  in  an  injunction  bond,  the 
injunction  having  been  issued  to  restrain  the  prosecution  of 

Pae.  Bep.  278,  an  irrigation  company  the  contracting  parties  for  the  f ail- 

waa  by  injunction  restrained  from  nre  to  deliver  water  under  some  valid 

using  a  certain  ditch.     The  injunc-  undertaking  into  which  it  had  en- 

tion  bond  was  conditioned  that  the  tered." 

plaintiff  pay  the  company  all  costs  is  In  Gurry  v.  American  &c.  Mort- 

and  damages  that  might  be  award^  gage  Co.,  124  Ala.  614,  defendant 

against  the  plaintiff.    Held,  that  the  in  a  foreclosure  suit  obtained  an  in- 

sureties  on  the  bond  were  not  liable  junction  restraining  a  sale  of  the 

for  losses  of  crops  sustained  by  in-  homestead   on   the   ground   it   had 

dividual  stockholders  in  the  company  been  included  by  mistake.    No  for- 

resulting  from  the  injunction.  ''By  mal  dissolution  untU  decree.    Held, 

no  process  of  reasoning, '^  said  the  no     damages     recoverable     against 

eourt,   (p.  371)  "can  the  bond  be  surety  on  bond, 

made  to  include  a  covenant  to  pro-  i^DeCamp  v.  BuUard,  159  N.  Y. 

tect   the   stockholders   of   the   cor-  450,  54  N.  E.  Bep.  26. 

poration  from  any  loss  which  should  u  Keith   v.   Henkleman,    173   111. 

faU  on  them  because  of  the  failure  137.    In  this  case  by  mistake  seals 

of  the  company  to  discharge  its  con-  had  been  accidentally  omitted  from 

tracts^   unless   it   should   be   deter-  the  bond  and  the  obligees  in   the 

mined  in  some  legal  way  that  the  bond   filed   their  biU  to   have   the 

reservoir  company  was  responsible  to  instrument  reformed  and  enforced. 

1027 


§  561  SUBETIES  ON  JUDICIAL  BONDS, 

an  action  at  law  against  the  principals.  Seven  years  after  its 
issuance  the  injunction  was  dissolved  and  the  plaintiffs  in  the 
action  at  law  did  not  obtain  judgment  until  two  years  later. 
It  was  held,  by  a  divided  court,  that  it  was  competent  to 
show,  in  explanation  of  the  delay,  that  the  judge  before  whom 
the  law  suit  was  pending  had  stated  to  counsel  of  plaintiff 
therein,  in  the  absence  of  defendant,  that  he  would  not  permit 
the  case  to  be  tried  until  an  appeal  from  the  decree  dissolving 
the  injunction  had  been  determined;  held,  further,  that  the 
sureties  were  liable  for  that  part  of  the  judgment  that  re- 
mained unsatisfied  after  the  execution  sale  of  the  principals' 
property,  and  that  it  was  no  defense  that  the  principals  re- 
mained solvent  long  enough  after  dissolution  of  the  injunction 
to  have  enabled  the  plaintiffs  in  the  suit  at  law,  by  prompt 
action,  to -have  obtained  and  collected  their  judgment.^*  Other 
instances  of  the  assessment  of  damages  upon  injunction  bonds 
are  stated  in  a  note.*^    Attorneys'  fees  for  procuring  a  dissolu- 

10  Jones   y.   Allen,   85   Fed.   Bep.  without  interest,  *  *  for  the  appellants 

523,  29  C.  G.  A.  318,  56  U.  S.  App.  might  have  been  willing  to  paj  the 

529.  judgment   below  had  it   been   only 

17  In  Belmont  Mining  Go.  y.  Gosti-  in  the  sum  of  $500, ' '  and  without 

gan,  21  Golo.  465,  42  Pac.  Bep.  647,  costs  on  appeal.    In  Allen  y.  Jones 

the  holder  of  mortgage  notes  was  (G.  G.,  E.  D.  Ark.),  79  Fed.  Bep. 

hy  injunction  prevented   from  sell-  698,  defendants,  as  sureties,  in  1886, 

ing  the  real  estate  by  which  they  executed  an  injunction  bond,  where 

were  secured  for  three  months  and  the  injunction  restrained  proceedings 

fiye  days,  at  the  end  of  which  time  in  an  action  at  law  on  a  note  and 

• 

he  bought  the  real  estate  at  a  price  contract  which  had  been  brought  to 
less  than  the  amount  due  on  the  recover  $6,927.34.  The  bond  was  con- 
notes. In  a  suit  on  the  injunction  ditioned  to  pay  'Hhe  damages  not 
bond  it  was  held  that,  in  the  ab-  exceeding  $7,000  which  may  be  sos- 
sence  of  any  showing  that  the  land  tained  by  reason  of  the  injunction 
would  have  brought  a  higher  price  in  this  case,  if  it  is  finally  decided 
had  the  sale  not  been  so  delayed,  ex-  that  said  injunction  ought  not  to 
cept  his  own  statement  that  he  in-  have  been  granted."  In  1895  the 
tended  to  bid  the  full  value  at  that  injunction  ii^as  finally  dissolved  and 
time,  the  measure  of  damages  was  soon  thereafter  judgment  was  ob- 
his  outlay  of  $500  for ' '  counsel  fees  tained  in  the  action  at  law  that  had 
and  expenses  necessarily  incurred  to  been  enjoined  for  about  $12,000, 
obtain  a  dissolution  of  the  injunc-  of  which  only  $4,900  was  realized 
tion"  and  the  ''rental  value  of  the  from  the  judgment  debtors.  It  was 
property  or  the  value  of  the  pos-  held  that  the  sureties  were  not  en- 
session  of  the  mine,"  and  there  be-  titled  to  be  credited  with  any  part 
ing  no  evidence  as  to  the  latter,  of  the  amount  realized,  bat  were 
the  judgment  was  cut  down  to  $500,  liable  for  the  unpaid  balance  of  the 
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tion  of  the  injunction  only,^®  may  be  recovered  in  a  proceeding 
upon  an  injunction  bond  unless  the  injunction  was  the  sole  ob- 
ject of  the  suit  in  which  it  was  granted.  Where  the  injunction 
was  all  the  relief  sought,  fees  for  defending  the  suit  also  may  be 
recovered.^*  It  is  not  necessary  to  be  shown  that  the  fees 
have  actually  been  paid  to  the  attorneys  procuring  the  disso- 
lution; it  has  been  held  sufBcient  to  show  that  the  services 
have  been  rendered  and  that  they  resulted  in  the  dissolution.^ 
It  is  not  necessary  that  there  should  have  been  an  actual 
argument  in  court.  That  defendant's  counsel  gave  notice  of 
his  motion  to  dissolve  and  was  in  attendance  in  court  at  the 
time  specified  ready  to  argue  his  motion  was  held  sufScient 
to  justify  an  aUowance  of  fees,  though  the  case  was  dismissed 

judgment  to  the  extent  of  the  pen-  Dec,    1901,   88    N.    W.   Bep.    168; 

alty  of  their  bond.    Citing  Sessioni  Trester  v.  Pike,  60  Neb.  510,  83  N. 

V.  Pintard,  18  How  (U.  S.)  106.    In  W.  Bep.  676;  Eeese  v.  Northway,  58 

WaycrosB  Air  Line  E.  E.  Co.  v.  Of-  Iowa  187,  12  N.  W.  Eep.  258;  First 

ferman  &  Weetem  E.  E.  Co.,  114  Ga.  National     Bank     of     Harvard     ▼. 

727,  40  8.  E.  Eep.  738,  defendant  ob-  Hackett,    Neb.,    Feb.,    1902,    89    N. 

tained  a  preliminary  injunction  re-  W.   Bep.   412;    Nielsen   y.   City   of 

straining  plaintiff  from  condemning  Albert     Lea,     87     Minn.     285,     91 

a   right   of   way   across   plaintiff's  N.  W.  Bep.  1113;  Hyatt  ▼.  City  of 

railroad  and  when  it  was  dissolved  Washington,   20  Ind.  App.  148,  50 

appealed  and  gave  a  bond,  in  $10,-  N.  E.  Bep.  402,  in  which  case  the 

000,   conditioned   to   pay   to   plain-  court  said  that  where  the  injunction 

tiff,  in  the  event  of  affirmance,  all  is  the  sole  object  of  the  action  the 

damages  which  it  should  suffer  from  necessity  of  paying  counsel  fees  in 

delay   ^'from   the   time  when   said  defending  the  case  on  its  merits  is 

crossing  could  have  been  condemned  an  actual  damage  sustained  by  rea- 

up  to  the  time  when  the  said  cross-  son  of  the  injunction  and  such  fees 

ing  should  be  actually  put  in  and  may  be  recovered  in  an  action  on 

the  road  put  in  operation. ' '    It  was  the  bond.     Citing  Baupman  v.  City 

held,    on    demurrer,    that    plaintiff  of  Evansville,  44  Ind.  392;  Noll  v. 

might  show  in  a  suit  on  the  bond  Smith,     68     Ind.     188;     Wisconsin 

that  it  had  lost  $2,500  in  freights  Marine  and  Fire  Ins.  Co.  v.  Dumer, 

that  would  have  been  paid  to  it  by  Wis.,  May,  1902,  90  N.  W.  Bep.  435, 

the       Southern       Pine       Company  in  which  case  $325  counsel  fees  were 

towards  whose  mills  it  was  pushing  allowed  upon  dissolution  of  an  in- 

its  line  when  its  work  was  stopped  junction  restraining  proceedings  to 

by  plaintiff's  injunction.  enforce  payment  of  a  judgment  for 

i«  Cooper  V.  Hames,  93  Ala.  280,  $40,657.67. 

9  So.  Bep.  341 ;  Keith  v.  Henkelman,  20  Patterson    v.    Binard,    81    HI. 

173  111.   137,   50   N.   E.  Bep.   692;  App.  80,  where  $150  was  allowed  to 

Walker  v.  Pritchard,   135  HI.    103,  each  of  two  firms  of  attorneys  who 

25  N.  E.  Bep.  573.  represented  the  successful  party  in 

19  Cunningham    v.    Finch,    Neb.,  the  motion  to  dissolve, 
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by  agreement  without  argument,^*  A  railroad  right  of  way 
condemnation  suit  was  abandoned  pending  an  appeal  from 
an  order  restraining  proceedings  in  it.  Held,  that  its  abandon- 
ment did  not  bar  the  right  of  the  party  enjoined  to  recover 
damages  upon  the  injunction  bond  after  the  injunction  was 
dissolved.22  In  the  federal  courts  attorneys*  fees  for  pro- 
curing the  dissolution  of  an  injunction  are  not  allowed  as  dam- 
ages for  which  the  sureties  on  the  bond  may  be  held.  This  is 
so  whether  suit  on  the  bond  is  brought  in  the  state  or  a  fed- 
eral court.2^    While  an  injunction  bond  is  governed  by  the 

21  Lanphere  v.  Glover,  60  111.  App.  and  that  fact  was  held  to  appear 
564.  sufficiently  from  the  opinion  of  the 

22  Cooper  ▼•  Hames,  93  Ala.  280,  Kansas  City  court  in  which  the 
9  So.  B^p.  341.  question  was  discussed  whether  the 

28  In  Missouri,  Kansas  ft  Texas  lule  of  damages  applicable  to  such 
B.  B.  y.  Elliott,  184  U.  S.  530,  46  a  bond  in  the  United  States  courts 
L.  Ed.  673,  a  suit  upon  an  injunc-  was  applicable  when  suit  was 
tion  bond  given  in  a  T7.  S.  court,  brought  upon  it  in  the  state  court, 
plaintiff  recovered  damages,  indud-  The  judgment  of  the  Kansas  City 
ing  attomeys  fees,  in  the  circuit  Court  of  Appeals  was  reversed.  Fol- 
court  of  Cooper  county,  Missouri,  lowing  Tullock  v.  Mulvane,  184  U.  S. 
and  the  judgment  in  his  favor  was  497,  46  L.  Ed.  657,  22  Sup.  Ct.  Bep. 
affirmed  bjr  the  Kansas  City  Court  372.  In  this  case,  Tullock  v.  Mul- 
of  Appeals,  Elliott  v.  Missouri,  K.  vane,  an  injunction  bond  given  in 
ft  T.  By.  Co.,  77  Mo.  App.  652,  at  the  United  States  Circuit  Court  for 
659.  On  petition  for  rehearing  it  the  district  of  Kansas  was  sued  on 
was  urged  for  the  first  time  that  in  the  state  district  court  of  Shaw- 
the  case  involved  a  Federal  ques-  nee  county.  The  trial  court  having 
tion  the  cause  of  action  having  refused  to  admit  evidence  as  to  lit- 
arisen  ''under  the  laws  of  the  tomeys  fees  the  judgment  was  for 
United  States  governing  and  appli-  that  reason  reversed  by  the  Kansas 
cable  to  United  States  courts."  A  Supreme  Court,  Mulvane  v.  Tul- 
rehearing  was  denied  and  the  Su-  lock,  58  Kansas  622,  50  Pac 
preme  Court  of  Missouri  denied  a  Bep.  897.  A  judgment  for  $25,- 
writ  of  prohibition  restraining  the  000,  including  attorneys  fees,  re- 
Kansas  City  court  from  further  covered  on  the  second  trial,  having 
exercise  of  jurisdiction,  Missouri,  K.  been  affirmed  by  the  Kansas  Su- 
&  T.  By.  Co.  V.  Smith,  154  Mo.  300,  preme  Court,  Tullock  v.  Mul- 
55  S.  W.  Bep.  470.  On  writ  of  error  vane,  61  Kan.  650,  60  Pac. 
to  the  Kansas  City  Court  of  Appeals  Bep.  749,  it  was  held,  Harlan,  J., 
it  was  held  by  the  United  States  dissenting,  that  a  Federal  question 
supreme  court  that  the  fact  that  a  was  involved  and  that  the  state 
Federal  question  had  actually  been  court  was  bound  by  the  rule  of  the 
passed  upon  by  the  state  court  was  United  States  courts  that  no  attor- 
Bufficient  to  give  the  United  States  neys  fees  are  recoverable  as  dam- 
supreme  court  jurisdiction  to  re-  ages  on  an  injunction  bond  and  the 
view  the  judgment  of  the  state  court  judgment  was  for  that  reason  re- 
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same  rules  of  construction  as  other  written  contracts  it  is 
peculiar  in  this,  that  the  court  in  which  it  is  filed  has  the 
power  by  refusing  to  deliver  it  up,  to  prevent  it  from  being 
sued  upon  in  any  other  jurisdiction,^^  has  the  power  to,  and 
usually  does,  refuse  the  parties  to  it  a  trial  by  jury,*^  and  by 

Tezaed.  The  arirnment  was  (p.  505)  elnsion  upon  them,  can  nowhere  be 
that  a  court  of  ehancerj  has  the  in-  ad  well  known  as  in  the  court  whieh 
herent  right  to  set  the  bond  aside  heard,  considered  and  decided  them, 
and  to  determine  in  its  discretion  The  court  also  can  determine 
whether  or  not  there  can  be  any  re-  whether  any  further  proceedings  are 
covery  upon  it.  Citing  BusseU  ▼.  necessary;  and  may  content  itself, 
Farley,  105  IT.  a  433,  26  L.  Ed.  after  fixing  costs  on  the  complain- 
1060.  But  if  such  bond  is  sued  on  ant,  with  an  order  that  no  further 
in  a  state  court  and  damages  are  damages  can  be  recovered  against 
there  recoverable  by  a  different  rule  it.''  The  matter  was  referred  to  a 
of  liability  from  that  prevailing  in  special  master  to  take  and  report 
the  court  where  the  bond  was  taken,  evidence  as  to  the  amount  of  dam- 
the  sureties  might  be  made  to  re-  ages  suffered  by  defendants  foUow- 
spond  in  damages,  even  though  the  ing  in  this  respect  Novello  v.  James, 
court  where  the  bond  was  taken  was  5  De  Gex  M.  ft  G.  876.  In  Offerman 
of  the  opinion  that  no  damages  B  B.  Co.  v.  Waycross  B.  B.  Co.,  112 
should  be  recovered.  Ga.  610,  37  S.  E.  Bep.  871,  an  in- 
Min  Coosaw  Mining  Co.  v.  Far*  junction  bond  was  filed  in  the  trial 
mers'  Mining  Co.  (C.  C,  8o.  Car.),  court  upon  the  supreme  court's  issu- 
51  Fed.  Bep.  107,  complainants  ob-  ance  of  an  order  restraining  one 
tained  a  temporary  injunction  upon  railroad  company  from  crossing  the 
filing  an  injunction  bond  conditioned  tracks  of  ahother  until  hearing.  Held, 
for  the  payment  to  defendants  of  that  judgment  could  not  be  entered 
"any  and  all  damages  which  they  up  on  it  upon  motion,  that  a  sepa- 
may  suifer  by  reason  of  the  injunc-  rate  suit  was  necessary.  In  Keith 
tion,  if  it  shall  be  finaUy  determined  v.  Henkelman,  173  IlL  137,  an  in- 
that  the  complainant  is  not  entitled  junction  bond  from  which  seals  had 
thereto."  The  injunction  was  dis-  been  omitted  was  reformed  and  en- 
solved  and  defendants  moved  that  forced  by  bill  in  equity  filed  by  the 
the  bond  be  delivered  to  them  "to  obligees. 

bring  such  actions  under  the  eondi-  ss  Leslie  v.  Brown,  90  Fed.  Bep. 
tions  thereof  as  they  may  be  ad-  171,  32  C.  C.  A.  556,  61  U.  S.  App. 
vised."  The  court,  Simonton,  J.,  de-  727,  and  cases  cited;  Coosaw  M[n- 
nied  the  motion,  saying:  "This  ing  Co.  v.  Fanners'  Mining  Co.,  51 
court  would  never  send  the  bond  for  Fed.  Bep.  107,  supra.  Because  the 
suit  in  another  jurisdiction,  and  in  question  of  damages  is  incidental  to 
▼eiy  rare  cases  would  it  send  the  the  principal  issues.  "It  is  to  be  de- 
bond  before  a  jury.  The  suit  from  termined  upon  equitable  principles, 
its  inception  is  in  this  court.  The  in  view  of  all  the  circumstanees  of 
conduct  of  the  parties  is  always  un-  the  case.  In  an  investigation  of  the 
der  its  supervision.  The  character  merits,  all  or  nearly  all  the  evi- 
of  the  questions  involved  and  the  dence  affecting  the  damages  is  heard 
ease  or  difficulty  in  reaching  a  con-  and  considered.    Neither  party  has  a 
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§  662.  Beplevin  bonds— ^Tonditions  independenV-Failnre  of 
consideration— Satisfaction  of  judgment  upon  replevin  bond 
bars  snit  for  malicious  prosecution— Oondition  impossible  of 
performance. — The  conditions  of  a  replevin  bond  are  treated  as 
independent  and  the  breach  of  any  one  of  them  in  whole,  or  in 
part,  is  sufficient  to  charge  the  surety  with  liability  for  result- 
ing damage.^^  A  bond  conditioned  to  prosecute  the  suit  ^'with 
effect''  is  broken  when  plaintiff  dismisses  his  suit.^'    Where 


liquidator  of  a  partnenhip  filing  the 
bond  required  by  law  named  as  ob- 
ligees the  judges  of  the  district 
court.  The  statute  required  that 
the  succession  representative  be 
the  obligee.  The  court  said  that 
"where  a  bond  is  given  under  the 
authority  of  a  law, ' '  whatever  is  in- 
included  in  the  bond  that  is  not  re- 
quired by  the  law  "must  be  read 
out  of  it  and  whatever  is  not  ex- 
pressed and  ought  to  have  been  in- 
corporated must  be  read  as  if  in- 
serted into  it/'  and  therefore  per- 


rey  v.  Taggart,  38  IlL  228 ;  Gibbs  v. 
Bartlett,  2  W.  &  8.  (Pa.)  29,  over- 
ruling Kimmel  v.  Eont,  2  Watts 
(Pa.)  432.  In  Cox  v.  Sargeant,  10 
Colo.  App.  1,  50  Pac  Bep.  201, 
plaintiff  in  a  replevin  suit  dismissed 
his  suit.  There  was  no  finding  or 
evidence  as  to  the  value  of  the  prop- 
erty and  no  order  for  a  return.  The 
bond  "contained  not  only  the  con- 
dition that  the  party  should  return 
the  property  if  the  return  should  be 
adjudged  or  pay  whatever  its  value 
might  be  found  to  be  by  the  judg- 


mitted  the  succession  representative    ment,  but  should  also  prosecute  his 


to  maintain  her  action  on  the  bond. 
Cited  and  followed  in:  Hays  v.  Fi- 
delity ft  Deposit  Co.  of  Md.  (La.), 
112  Fed.  Bep.  872,  60  C.  C.  A.  569, 
where  it  was  held  that  a  party  im- 
properly named  as  obligee  in  an  in- 
junction bond,  given  under  a  statute, 
cannot  maintain  an  action  on  it.  Cit- 
ing: Bailroad  Co.  v.  Barksdale,  15 
La.  Ann.  465;  Sears  v.  Bearsh,  7  La. 
Ann.  539. 

*3  That  the  statutory  conditions  of 
a  replevin  bond  are  independent  and 
the  sureties  liable  upon  breach  of 
any  one  of  them — failure  to  prose- 
cute suit  with  effect,  to  return  prop- 
erty, to  pay  judgment  against  prin- 
cipal— see  Peffley  v.  Kendrick,  4  Ind. 
App.  510,  81  N.  E.  Bep.  40;  Man- 
ning V.  Manning,  26  Kan.  98,  at  101, 
Brewer,  J.;  Bauh  v.  Waterman,  29 
Ind.  App.  344,  61  N.  £.  Bep.  743; 
Berghof  v.  Heckwolf,  26  Mo.  511; 
HaU  V.  Smith,  10  Iowa  45;  Humph- 


action  with  effect."  Held,  that 
these  were  independent  conditions 
and  that  a  breach  of  any  one  of 
them  was  enough  to  charge  the 
surety  and  that  the  dismissal  by 
plaintiff  of  his  suit  was  a  failure 
to  prosecute  with  effect  and  that 
the  obligee  in  the  bond  might  re- 
cover whatever  damages  he  could 
show. 

*s  Peffley  v.  Kenrick,  4  Ind.  App. 
510,  31  N.  £.  Bep.  40,  supra;  Wise- 
man V.  Lynn,  39  Ind.  250;  Bloom  v. 
St.  Paul  Foundry  &  Mfg.  Co.,  33 
Minn.  253,  22  N.  W.  Bep.  638,  Dick- 
inson, J. ;  Mills  V.  Gleason,  21  Calif. 
274;  Manning  v.  Manning,  26  Kan. 
98,  Brewer,  J.;  Smith  v.  Whiting, 
100  Mass.  122,  in  which  case  the 
plaintiff  in  replevin  claimed  and  was 
allowed  only  nominal  damages;  Per- 
reau  v.  Bevan,  5  Bam.  &c  284; 
Jackson  v.  Hanson,  8  Mees  ft  W. 
477;  Gibbs  v.  Bartlett,  2  Watts  SB 
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only  part  of  the  property  is  returned  the  obligors  on  the  bond 
are  liable  for  the  value  of  the  remainder.*^  Where  the  prop- 
erty is  returned  damaged  the  sureties  remain  liable  to  the  ex- 
tent of  such  damage.^<^  Entire  or  partial  want  or  failure  of 
consideration  may  be  urged  as  a  defense,  as,  for  instance, 
where  the  officer  having  the  replevin  writ  never  seizes  the 
property?*  A  replevin  bond  may  be  sued  in  the  name  of 
the  obligee  for  the  use  of  the  beneficiary,'^  and  when  a  statute 
permits  it,  by  the  beneficiary  in  his  own  name?'    Satisfaction 

8.  (Pa.)  29;  Berghoff  v.  Heckwolf,  quired  by  the  statute.     Held,  that 

26  Mo.  511;  Humphrey  ▼.  Taggart,  the   landlord   could  not  recover  on 

38  HL  228,  Lawrence,  J.  the  replevin  bond.     Citing  Mitchell 

S4  Wneox  k  Gibbe  Ouano  Oo.  v.  v.  Bloom,  91  Tex.  634,  45  8.  W.  Bep. 

Piedmont  Lumber  Co.,  98  Ala.  281,  558,  in  which  case  a  like  ruling  was 

11  So.  Bep.  779.  made  where  a  writ  of  sequestration 

M  Johnson  v.  Montgomery  Fumi-  was  quashed  because  of  insufficiency 

ture  Co.,  117  Ala.  656,  23  So.  Bep.  of  the  affidavit    Weir  v.  Brooks,  17 

802;  Wilcox  ft  Gibbs  Quano  Co.  v.  Tex.  638,  distress  warrant;   Burch 

Piedmont  Lumber  Co.,  98  Ala.  281,  v.  Watts,  37  Tex.  135,  where  it  is 

11   So.   Bep.   779.     ating   Hill   ▼.  held  that  when  a  writ  of  attachment 

Bobinson,  44  Pau  St.  380.  is  quashed  the  sureties  on  the  de- 

s«In  Gallup  v.  Wortman,  11  Colo,  fendant's  replevin  bond  are  not 
App.  308,  53  Pac  Bep.  247,  the  bound;  Bohrbough  v.  Leopold,  68 
sheriff's  return  on  a  writ  of  replevin  Tex.  254,  4  S.  W.  Bep.  460,  writ  of 
showed  that  he  had  left  the  prop-  sequestration  quashed,  replevin  sure- 
ettj  with  defendant  "as  agreed  ties  held  released;  Kildare  Lumber 
upon  by  the  plaintiff  nntU  said  case  Co.  v.  Atlanta  Bank,  91  Tex.  95,  41 
is  disposed  of  in  court."  There  was  S.  W.  Bep.  64,  replevin  bond  given 
judgment  for  plaintiff  and  order  by  defendant  in  attachment  held  re- 
tbat  defendant  return  the  property,  leased  by  the  attachment  writ  being 
Held,  that  the  sureties  on  the  re-  set  aside  on  appeal. 
plevin  bond  were  not  liable.  "In  srFort  Wayne  Electric  Corpora- 
replevin, "  said  the  court,  "  the  prop-  tion  V.  Security  Trust  &  Safe  De- 
erty  does  not  come  within  the  juris-  posit  Co.,  65  N.  J.  Law  522,  47  AtL 
diction  of  the  court  nntil  it  is  taken  Bep.  559. 

into  the  possession  of  the  officer  ex-  ss  in  Kahn  v.  Gavit,  23  Ind.  App. 
ecuting  the  writ.  If  he  does  not  274,  55  N.  E.  Bep.  268,  a  sheriff 
find  it,  or  having  found  it  does  not  having  levied  upon  a  lot  of  horses 
take  it,  the  court  acquires  no  juris-  by  virtue  of  an  execution,  appellant 
diction  over  it  and  can  make  no  to  whom  they  were  mortgaged  re- 
valid  order  respecting  it. "  In  Jack-  plevined  them.  The  replevin  suit 
son  V.  Corley,  Tex.  Civ.  App.,  Nov.,  was  decided  against  appellant.  Held, 
1902,  70  S.  W.  Bep.  570,  a  tenant  that  an  assignee  of  the  judgment 
replevined  goods  that  his  landlord  upon  which  the  execution  was  issued 
had  seized  under  a  distress  warrant,  might  maintain  a  suit,  in  his  own 
The  distress  warrant  was  quashed  name,  upon  the  replevin  bond  though 
for  in8ufficien<7  of  the  affidavit  re-  the   sheriff  was   named   as   obligee 
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of  judgment  recovered  upon  a  replevin  bond  bars  a  suit  against 
the  plaintijQf  in  replevin  for  malicious  prosecution  of  his  suit.** 
A  statutory  requirement  that  the  penalty  of  the  replevin  bond 
shall  be  double  the  value  of  the  property  is  held  directory 
only;  a  bond  with  no  penalty  is  valid.^<*  The  terms  of  a  re- 
plevin bond  cannot  be  varied  by  parol.*^  Where  the  condition 
of  the  bond  is  impossible  of  performance  at  the  time  the 
bond  was  executed,  and  this  not  through  any  act  of  the 
obligee,  the  obligors  become  liable  immediately.  PlaintijS 
in  replevin,  after  the  property,  a  lot  of  cotton,  had  been 
delivered  to  him  and  sold  by  him,  found  that  judgment 
had  already  been  entered  in  favor  of  the  defendant  and 
that  the  property  had  already  been  levied  upon  and  con- 
demned to  satisfy  that  judgment.  The  condition  of  the  re- 
plevin bond  being  therefore  impossible  of  performance  at  the 
date  of  the  execution  of  the  bond,  it  was  argued  that  the 
bond  was  void.  The  court  said:  ''This  contention,  we  think, 
is  unsupported  by  sound  reasoning  and  opposed  to  the  plainest 
*  principles  of  common  justice.  Upon  the  delivery  of  tlie  cot- 
ton to  the  obligors  and  the  execution  of  the  bond,  there  was 
created  thereby  a  'debitum  in  praesenti  solvendum  in  futuro' 
upon  a  contingency ;  but,  as  the  contingency  had  already  hap- 
pened, and  therefore  could  not  happen  again,  unless  the  de- 
fendant or  some  one  for  him  should  take  an  appeal,  which  was 
not  done,  the  facts  present  either  the  aspect  of  a  bond  with 
a  condition  impossible  of  performance  at  the  time  of  its  execu- 
tion, or  one  the  condition  of  which  was  rendered  incapable 
of  performance,  and  not  by  the  act  of  the  obligee.  Neither 
aspect  would  exonerate  the  defendant  from  liability  on  the 
bond.    •    •    As  the  event  named  in  the  condition  of  the 

therein.    A  statute  required  that  all  out  the  replerin  writ.     Held,  that 

actions   should   be   brought  in   the  the  verbal  admission  by  the  attorney 

name  of  the  real  party  in  interest,  for  plaintiff  in  the  latter  suit   of 

The  court  held  that  the  sheriff  was  such      reeoveiy     and     satisfaction 

a  mere  trustee  for  the  owner  of  the  barred     the     further     prosecution 

replevined  property  and  therefore  it  thereof    and    that    the    trial   court 

was  not  necessary  that  he  be  joined  properly  directed  a  verdict  for  de- 

as  a  party  plaintiff.  fendant    Kapischke  v.  Koch,  79  HL 

S0  In  Kapischke  v.  Koch,  180  IlL  App.  238,  affirmed. 

44,  there  was  a  recovery  on  a  re-  «o  Holmes   v.   Langston,    110   Ga. 

plevin    bond    and    satisfaction   and  861,  86  S.  E.  Bep.  251. 

thereafter  a  suit  was  begun  to  re-  «i  Baker  v.  Merriam,  97  Ind.  539. 
cover  damages  for  nmliciously  suing 
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hoadf  L  e.,  judgment  in  favor  of  the  plaintiff  in  the  attach- 
ment Boit  for  the  satisfaction  of  which  the  cotton  was  to  be 
delivered  up  by  the  obligors,  had  already  taken  place,  the 
plaintiff's  right  of  action  on  the  bond  arose  inunediately  upon 
the  execution  of  the  same.  The  bond  being  a  guarantee  for 
the  delivery  of  the  cotton  for  the  satisfaction  of  the  judg- 
ment in  attachment,  the  proper  measure  of  damages  in  a  suit 
upon  the  bond  would  be  the  value  of  the  cotton,  with  interest 
thereon/' *2  Upon  the  same  principle  the  surety  is  held  liable 
where  the  property  is  destroyed,  by  fire  or  death,  after  the 
institution  of  the  replevin  suit.^^ 

§  583.  Liability  of  sureties  on  replevin  bonds,  when  oon- 
cluded  1^  judgment  against  their  principal. — Judgment  entered 
u]>on  the  finding  of  a  jury  in  a  replevin  suit  is  held  to  be 
competent  and  conclusive  evidence  as  against  the  sureties  on 
the  replevin  bond.^  And  during  the  pendency  of  a  replevin 
suit,  the  sureties  on  the  replevin  bond  are  held  concluded  by  a 
decree  in  which  their  principal  acquiesces.^  Nor  can  they  de- 
fend by  showing  that  the  judgment  against  their  principal  was 
erroneous.'    Nor  can  they  object  to  the  form  of  the  proceed- 

ASWard  ▼.  Hood,   124  Ala.  570,  ment    against    plaintiff    for    costs. 

571,  27  So.  Bep.  246.  "Some    years"    after,    defendants 

tf  Seott  ▼•  Bogera,  56  IlL  App.  572,  had  that  judgment  amended  so  as 

following  Snppiger  ▼.  Gruaz,  137  IlL  to  order  a  return  of  the  property  or 

216,  27  N.  E.  Bep.  22;   Heard  ▼•  its  value,  which  was  fixed  at  $700. 

Hicin,  101  Ala.  102,  13  So.  Bep.  Held,  that  the  sureties  on  the  re- 

256L  plevin  bond,  who  had  no  notice  of 

1  Washington  Ice  Co.  ▼•  Webster,  the  amendment,  were  liable  for  the 

125  U.  8.  426;  Fort  Wayne  Electric  amount  of  the  judgment  as  amended 

Corporation  ▼.  Security  Trust  ft  Safe  and  entered  nunc  pro  tunc    "It  was 

Deposit  Co.,  65  N.  J.  Law  522,  47  the  judgment  of  the  court  that  the 

AtL  Bep.  559.    And  it  is  held  that  property  should  be  returned  or  its 

where  a  surety  signed   an   appeal  value   paid,"    said    the   court    (p. 

bond  for  one  of  the  parties  in  re-  457),  "and  the  effect  of  the  nunc 

plevin,  he  thereby  submitted  to  the  pro  tunc  order  is  simply  to  make  the 

jurisdiction  of  the  court,  and  was  entry   recite   the   actual   judgment, 

coDdaded  by  its  judgment.     Moore  and  this  in  no  manner   varies   or 

▼•     Kepner,     7     Neb.     291.      See,  alters  the  promise  of  the  obligors, 

however,   lininger  v.   Baymond,    9  who  are  now  simply  called  on  to  do 

Neb.  40,  where  it  is  held  that  the  that  which  they  agreed  to  perform 

rule  announced  in  Moore  t.  Kepner,  in  case  such  judgment  was  entered. ' ' 

infra,  "does  not  apply  to  an  ordi-  s Berry    v.    Frayser,    10    Heisk. 

nary  replevin  bond."     In  Clark  v*  (Tenn.)  206. 

Dr^er,  9  Colo.  App.  453,  defendants  •  Barry    v.    Frayser,    10    Heisk. 

in  a  replevin  soit  recovered  judg-  (Tenn.)  206. 
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ing  against  their  principal.  The  principal  alone  is  held  to  be  re- 
sponsible for  tlie  defense,  and  if  he  waive  technical  or  substan- 
tial objection  to  the  manner  and  form  of  the  proceeding 
against  him,  the  surety  is  bound  by  the  result  of  the  litigation 
on  its  merits.^  And  it  is  held  that  they  are  concluded  by  the 
judgment,  though  it  be  not  in  strict  accord  with  the  statute.^^ 
So,  also,  it  is  held  that  the  sureties  upon  a  redelivery  bond 
are  bound  by  the  judgment  in  the  replevin  suit.®  The  sheriff's 
return  to  a  writ  of  replevin,  that  the  plaintiff  in  the  replevin 
had  not  filed  a  forthcoming  bond,  was  held  conclusive  upon 
all  the  parties  to  the  replevin  suit.''  In  an  action  for  distress 
for  rent,  if  the  tenant  fail  or  refuse  to  appeal  from  an  erron- 
eous judgment,  the  sureties  on  his  replevin  bond  are  held  con- 
cluded thereby .8  While  sureties  on  a  replevin  bond  are  con- 
cluded by  a  judgment  against  their  principal,  they  are  held 
not  bound  by  a  secret  confession  of  judgment,  fraudulently 
and  collusively  made,  between  their  principal  and  the  obligee, 
and  they  can  enjoin  the  prosecution  of  a  suit  thereon.®.  Aban- 
donment of  his  suit  by  plaintiff  is  treated  as  a  finding  for 
defendant.^  *^    The  sureties  on  a  redelivery  bond  given  by  de- 

4  Greenlaw  v.  Logan,  2  B.  J.  Lea  not  tried  upon  its  merits.     In  Gil- 

(Tenn.)  185.  bert  v.  Sprague,  196  lU.  444,  63  N. 

»  Domngton  v.  Myer,  8  Neb.  21L  E.  Eep.  993,  at  996,  rev.  88  IlL  App. 

« Kennedy  v.  Brown,  21  Kan.  171.  508,   such  defense  was  made  in  a 

f  Green  v.  Kindy,  43  Mich.  279.     «  c^usie  where  a  non-suit  was  taken  in 

sMcKinney  v.  Willis,  64  Miss.  82.  the  replevin  suit.    See  also  CDon- 

» Wright  V.  Hake,  38  Mich.  525.  nell  v.  Colby,  158  HL  824,  38  N.  B. 

But  it  has  been  held  that  in  the  ab-  Bep.  1065. 

sence  of  fraud  or  collusion  being  loA  Texas  statute  provides  that 
shown,  the  surety  on  a  claim  bond  in  where  the  claimant  of  property  fails 
an  action  of  replevin  was  not  re-  to  establish  his  right  thereto  judg- 
leased  because  on  the  trial  of  the  re-  ment  shall  be  rendered  against  him 
plevin  suit  the  principal  confessed  and  his  sureties  for  the  value  there- 
judgment  without  the  surety's  of  with  interest.  In  St.  Louis  Type 
knowledge.  Though  the  court  said  Foundry  Co.  v.  Taylor,  Tex.  Civ. 
that  if  the  confession  included  mat-  App.,  Nov.,  1901,  65  S.  W.  Bep.  677, 
ters  outside  the  replevin  suit,  the  it  was  held  that  where  the  claimant 
surety  would  be  discharged:  Brad-  abandons  his  daim,  such  abandon- 
ford  V.  Frederick,  101  Pa.  St.  445.  ment  is  in  effect  a  failure  to  estab- 
lu  Illinois,  by  statute,  the  obligors  lish  his  right  to  the  property  and 
on  a  replevin  bond  may  show  by  authorizes  the  court  to  enter  an  im- 
way  of  defense  that  the  title  to  the  mediate  judgment,  without  citation, 
replevined  property  was  in  the  prin-  against  Ida  sureties, 
dpal  and  that  the  replevin  suit  was 
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fendant  in  an  attachment  suit  are  held  released  by  a  judg- 
ment nonsuiting  plaintiff  therein  and  their  liability  is  at  an 
end  even  though  the  judgment  of  nonsuit  is  reversed.^^ 

§  664.  When  surety  in  replevin  bond  discharged  hy  refer- 
ence of  replevin  suit  to  arbitrators. — ^The  condition  of  a  re- 
plevin bond  was  that  the  plaintiff  in  replevin  should  '^appear 
at  the  next  county  court  and  prosecute  his  suit  with  effect  and 
without  delay,  •  •  and  make  return  •  •  if  return 
thereof"  should  be  adjudged.  The  plaintiff  and  defendant  in 
the  replevin  suit  referred  the  cause  to  an  arbitrator,  and 
agreed  without  the  privity  of  the  sureties  that  the  replevin 
bond  should  stand  as  security  for  the  performance  of  the 
award.  Held,  the  sureties  in  the  replevin  bond  were  dis- 
charged on  the  ground  that  time  had  been  given  the  prin- 
cipal.^' It  has  been  held  that  where  the  matters  in  issue  in  a 
replevin  suit  are  referred  to  arbitrators  unconditionally,  it 
operates  to  discontinue  the  suit  and  discharge  the  sureties  in 
the  replevin  bond.;  but  when  the  submission  provides  that  the 
award  shall  have  the  same  effect  as  the  verdict  of  a  jury,  and 
that  judgment  may  be  entered  thereon,  then  the  facts  show 
that  it  was  not  intended  that  the  suit  should  be  discontinued, 
and  it  is  the  same  as  if  the  party  had  confessed  judgment,  and 
neither  the  party  nor  his  surety  is  discharged  thereby.  No 
time  is  given  by  such  latter  submission  to  arbitration,  because 
neither  party  is  bound  by  it.^'  Where  a  statute  provided  that 
any  pending  suit  might  be  referred  to  arbitrators,  and  the 
plaintiff  and  defendant  in  a  replevin  suit  referred  it  to  arbi- 
trators, with  the  agreement  that  their  award  should  be  entered 
as  the  judgment  of  the  court,  and  an  award  for  $240  was  ren- 
dered in  favor  of  the  defendant  in  replevin,  which  was  entered 
as  the  judgment  of  the  court,  it  was  held  the  surety  in  the 
replevin  bond  was  not  liable  therefor.  The  surety  undertook 
that  the  principal  would  prosecute  his  suit  with  effect,  and 
this  had  reference  ^' to  its  prosecution  in  court  before  the  court, 

u  Hamilton  ▼.  BeU,  123  Calif  .  93,  892;   Id.,  6   Taunt.   879.     Holding 

55  Pac  Bep.  758.  that  in  snch  case  the  surety  is  dis- 

i>  Archer  ▼.  Hale,  4  Bing.  464;  charged  in  equity,  but  not  at  law, 

Id.,  1  Moore  &  Payne,  285;  Bow-  see  Aldridge  ▼.   SLarper,   10  Bing, 

maker  ▼.  Moore,  3  Price,  214;  Id.,  7  118. 

Price,  223.    Contra,  Moore  ▼.  Bow-        isPerigo    G.    M.    A    T,    Co,    v. 

piaker,  2  Marsh.  81;  Id.,  Z  Marsh.  Grimes,  2  Colo.  651, 
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and  not  privately  before  arbitrators."^*  Where  the  plaintiff 
and  defendant  in  a  replevin  suit  referred  it  and  all  matters  in 
controversy  between  them  to  arbitration,  and  the  arbitrators 
rendered  an  award  in  favor  of  the  defendant  in  replevin,  it  was 
held  that  the  surety  in  the  replevin  bond  was  discharged  by 
the  reference  to  arbitration.**^ 

§  666.  When  surety  in  replevin  bond  bound  for  monqr  judg- 
ment against  his  principal  though  irregular. — ^A  party  replevied 
certain  property,  and  gave  a  bond  to  return  the  property  if  a 
return  should  be  awarded,  and  also  to  pay  all  costs  and  dam- 
ages that  might  be  awarded  against  him.  Judgment  was  ren- 
dered against  him  in  the  replevin  suit  for  the  value  of  the 
property.  Held,  the  judgment  was  erroneous  but  not  void.  It 
might  have  been  reversed,  but  was  not,  and  it  bound  the  prin- 
cipal. The  surety  in  the  replevin  bond  was  also  bound  because 
the  bond  was  conditioned  for  the  payment  of  all  costs  and  dam- 
ages which  might  be  awarded  against  the  principal.*®  Prop- 
erty seized  under  a  distress  for  rent  was  replevied  by  the  ten- 
ant. The  plaintiff  in  the  distress  proceeding  went  on  and  got 
a  personal  judgment  against  the  tenant,  but  did  not  get  any 

i«  Perkins  v.  Budolph,  36  lU.  306,  thought  there  was  no  formal  adjndi- 

per  Breese,  J.  cation  that  the  property  be  returned 

i<(  Burke  v.  Glover,  21  Up.  Can.  to  defendant.  In  Eisenport  ▼.  Me- 
(Q.  B.)  294;  Eldred  v.  Bennett,  9  Oarry,  15  Colo.  App.  1,  61  Pae.  Bep. 
Casey  (33  Pa.  St.)  183,  relying  up-  56,  the  court  found  that  property  re- 
OD  Archer  v.  Hale,  13  Eng.  Com.  plevined  by  plaintiff  belonged  to  de- 
Law  Bep.  62,  4  Bing.  464.  fendant  and  that  it  could  not  be 

16  Mason  ▼.  Bichards,  12  Iowa  73.  returned  to  defendant  by  plaintiff 

Contra,   Ladd   v.   Brewer,   17   Kan.  and  entered  judgment  against  plain* 

204.    In.  McCarthy  ▼.  Strait,  7  Colo,  tiff  for  its  value.     Held,  that  the 

App.  59,  42  Pac.  Bep.  189,  there  was  sureties  on  the  replevin  bond  were 

a    finding    and    judgment    against  liable  for  the  amount  of  such  judg- 

plaintiff  for  the  value  of  the  prop-  ment,  even  though  no  judgment  was 

erty,  but  no  special  finding  that  it  entered  for  a  return  of  the  property, 

could  not  be  returned.     Held,  that  The  bond  was  conditioned  inter  alia 

though  the  judgment  was  irregular  for   the   payment   to   defendant   of 

it  was   res   judicata   as   to  surety,  whatever  judgment  he  might  obtain 

Following    Boley    ▼.    Griswold,    20  against  plaintiff.     In   McCreary  ▼. 

Wall    (U.    S.)    486.      In    Katz    ▼.  Jones,  96  Ala.  592,  11  So.  Bep.  600, 

American    Bonding    &    Trust    Co.,  the  sureties  on  a  detinue  bond  un* 

Minn.,  May,  1902,  90  N.  W.  Bep.  successfully  set  up  as  defense  that 

376,  it  was  held  that  the  sureties  judgment  for  costs  and  attorney's 

on  a  replevin  bond  were  liable  for  fees    had    already    been    leooveied 

costs  and  disbursements,  where  the  against  ihoir  principaL 
judgment    went    against    plaintiff, 
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judgment  perfecting  the  lien  on  the  property  distrained.  Held, 
the  Burely  in  the  replevin  bond  was  not  liable  to  the  plaintiff 
in  the  distress  proceeding.  He  was  only  bound  for  the  re- 
turn of  the  property,  and  as  the  plaintiff  in  the  distress  pro- 
ceeding had  lost  his  claim  on  the  distrained  property,  the 
surety  was  not  liable.^''  The  surety  on  a  replevin  bond  has 
been  held  liable  for  costs  imposed  on  plaintiff  in  the  replevin 
suit  even  though  the  court  has  no  jurisdiction  of  the  parties 
or  the  cause  of  action.^  ^  From  the  fact  that  the  surely  is 
bound  by  the  judgment  against  his  principal,  it  follows  that 
he  cannot  intervene  in  the  principal's  suit  and  advance  any 
claim  or  defense  that  might  be  made  by  his  principal,  and  the 
failure  of  his  principal  to  make  a  given  defense  cannot,  in 
the  absence  of  circumstances  amounting  to  fraud  or  collusion, 
be  set  up  by  the  surety  as  a  defense.^*  But  judgment  may  be 
entered  up  against  the  surety  as  if  he  were  a  party  to  the 
suit  when  he  has  so  stipulated  in  his  bond.^^ 

§  666.  Whether  surety  in  replevin  bond  liable  if  defendant 
in  replevin  suit  changed,  suits  consolidated  cfc  made  to  follow 

IT  Toland  v.  SweariDge]i,39  T6Z.447.  tiff  was  entitled  to  have  the  case 

isWaIko  V.  Walko,  64  Goxm.  74,  reinstated  in  order  that  it  might  be 

29  Atl.  Bep.  243,  where  the  suit  was  tried  on  the  merits.    Compare  note 

dismissed  because  the  plaintiff  was  26,  S  168. 

ander  coverture.  The  court  said  so  in  Gorbett  v.  Pond,  10  Ap.  Gas. 
that  the  bond  was  liable  because  the  (D.  G.)  17,  an  executor  appointed  in 
defendant  had  been  obliged  to  ap-  Pennsylvania,  replevined  certain 
pear  and  incur  costs.  property  in  Washington,  D.  G.,  giv- 
19  Holmes  v.  Langston,  110  Ok.  ing  the  usual  bond.  About  one  year 
861,  36  8.  E.  Bep.  251;'  Hogans  v.  later  he  died,  and  the  administrator 
Dixon,  105  Ga.  171,  31  S.  E.  Bep.  do  bonis  non,  also  appointed  in 
422,  holding  that  he  cannot  be  made  Pennsylvania,  neglected  for  three 
s  party  to  a  proceeding  by  writ  of  years  to  appear  in  the  cause,  where- 
error.  In  Seals  v.  Stocks,  100  Ga.  upon  it  was  ordered  that  the  suit 
10,  30  S.  E.  Bep.  278,  bail-trover  for  stand  abated.  It  was  held  that  the 
a  mule,  the  mule  died  pending  the  surety  on  the  replevin  bond  there- 
suit,  and  the  suit  was  dismissed  by  upon  became  liable  and  that,  since, 
plaintiff  on  account  of  the  insolv-  in  accordance  with  a  court  rule,  he 
eney  of  defendant,  on  an  implied  had  stipulated  in  his  bond  that  judg- 
understanding  between  counsel  that  ment  might  be  rendered  against  him 
there  should  be  no  recovery  on  the  in  the  replevin  suit,  he  thereby  be- 
bond  furnished  by  plaintiff.  In  vio-  came  a  party  and  such  judgment 
lation  of  the  agreement  defendant's  should  be  entered  against  him,  al- 
eounael  moved  for  judgment  against  though  it  was  impossible  to  bring 
plaintiff  and  his  sureties  for  the  the  administrator  de  bonis  non  with- 
Talue  of  the  mule.  Held,  that  plain-  in  the  jurisdiction  of  the  court. 
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the  result  in  one. — ^It  has  been  held  that  where  the  owner  of 
personal  property  in  a  proper  case,  and  where,  it  can  be  done 
without  injury  to  the  rights  of  the  adversary  party,  is  by  order 
of  the  court  substituted  as  defendant  in  an  action  of  replevin 
in  place  of  the  agent  of  the  owner  against  whom  the  action 
was  brought,  the  sureties  in  the  replevin  bond  are  not  thereby 
discharged,  but  are  liable  to  indemnify  the  new  party  the  same 
as  if  he  had  been  the  original  and  only  defendant.^^  It  has 
also  been  held  that  the  surety  in  a  replevin  bond  is  discharged 
if  by  consent  of  parties  a  third  person  is  substituted  for  the 
original  defendant.^'  The  surety  in  a  replevin  bond  is  not 
discharged  because  the  replevin  suit  is  transferred  from  one 
court  to  another,  in  pursuance  of  a  statute  in  force  when  he 
became  bound.^'  The  same  thing  was  held  with  reference  to 
a  surety  on  a  bond  for  costs.^^  Where  an  assignee  of  a  debtor 
brought  replevin  against  an  officer  who  had  levied  on  the 
debtor's  property  and  died  before  the  determination  of  the  suit 
in  replevin,  which  was  revived  in  the  name  of  his  successor  as 
assignee,  and  judgment  finally  rendered  for  the  sheriff,  it  was 
held  no  defense  to  the  sureties  on  the  replevin  bond  that  they 
were  not  liable  for  the  judgment  recovered  against  the  suc- 
cessor of  the  assignee.^^  This  on  the  principle  that  a  legal 
change  of  defendants  does  not  release  the  sureties.  It  is  held 
no  defense  to  a  suit  upon  a  replevin  bond  that  the  time  of 
trial  of  the  replevin  suit  was  extended  or  that  it  was  con- 
solidated with  another  suit  without  the  sureties'  consent'®  or 
that  by  stipulation  of  the  parties  thereto  several  suits  were 
made  to  abide  the  result  of  one  of  them.^ 

SI  Hanna  v.  Intematioiial  Petro-  creditors  gave  statutory  claim  bonds 
lenm  Co.,  23  Ohio  St  622.  to  the  sheriff  and  thereby  obtained 
ss  Smith     ▼.     Bnbj,     6     ^eisk.  from  the  sheriff  a  stock  of  goods 
(Tenn.)  546.  upon  which  various  successive  attach- 
es Beusch  V.  Demass,  34  Mich.  95.  ments  had  been  levied.     By  agree- 
s^Broyles     v.     Blair,     7     Yerg.  ment  of  counsel  the  various  attach- 
(Tenn.)  279.  ments  were  made  to  depend  on  the 
S8  Greer  v.  Howard,  41  Ohio  St.  result  of  a  trial  of  one  of  them, 
591.  which  result  was  adverse  to  the  as- 
M  Dudley  v.  Conely,  125  Mich.  300,  signee.    The  sureties  filed  their  bill 
84  N.  W.  Bep.  286.  to   set  aside  a   forfeiture  of  said 
s^Triest  v.  Enslen,  106  Ala.  180,  claim  bonds  and  to  have  them  ean- 
17  So.  Bep.  356,  following  Jaffray  celled   on   the   ground   chiefly  that 
V.  Smith,   106  Ala.  112,  in  which  the  agreement  of  counsel  represent- 
case  an  assignee  for  the  benefit  of  ing  the  various  attaching  creditors 
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§  667.  Surety  in  replevin  bond  not  liable  when  return  of 
property  rendered  impossible  by  act  of  law. — ^A  levied  an 
attachment  on  certain  property,  and  B  replevied  it  from  the 
sheriff.  The  same  property  was  afterwards  seized  by  the 
sheriff  on  another  and  subsequent  attachment.  B  was  de- 
feated in  the  replevin  suit  and  a  return  of  the  property  was 
ordered.  Held,  the  sureties  in  the  replevin  bond  were  not 
liable.  The  proceedings  in  replevin  did  not  impair  the  lien  of  , 
the  first  attachment,  but  only  gave  a  right  to  the  temporary 
possession  of  the  property.  When  the  property  came  to  the 
hands  of  the  sheriff  on  the  second  attachment  the  condition  of 
the  replevin  bond  was  fulfilled,  and  the  property  was  in  the 
sheriff's  hands  to  answer  the  first  attachment,  which  was  a 
first  lien.  As  the  property  was  taken  from  the  sureties  by 
process  of  law,  over  which  they  had  no  control,  they  were  dis- 
charged.^® The  surety  in  a  replevin  bond  for  slaves  is  exon- 
erated from  all  obligation  to  return  the  slaves  if  they  are 
emancipated  by  act  of  the  law.^ 

§  668.  Miscellaneous  cases  concerning  sureties  in  replevin 
bonds. — ^Where  logs  which  A  had  contracted  to  deliver  to  B  at 
a  certain  time  were  seized  before  that  time  in  a  replevin  suit 
brought  by  C,  and  B  became  the  surety  on  C's  bond  in  the 
replevin  suit,  it  was  held  that  the  delivery  of  the  logs  as  agreed 
was  prevented  by  the  act  of  B,  and  he  could  not  claim  such 
delivery  from  A  until  the  replevin  suit  was  determined.^ 
Certain  sureties  signed  a  replevin  bond,  which  provided  that 
the  property  should  be  delivered  to  the  defendant  in  replevin 
if  return  should  be  awarded  to  him.  The  defendant  in  re- 
plevin did  not  claim  a  return  of  the  property  in  his  pleadings. 
The  jury  found  generally  for  the  defendant  in  replevin,  and 
the  court  rendered  a  judgment  for  costs  against  the  plaintiff 
in  replevin,  which  judgment  was  paid.    Held,  this  was  a  full 

and  the  assignee  hy  which  the  re-  ments  would  have  led  to  any  dif- 

soit  of  eaeh  of  the  snits  was  made  f  erent  result  than  that  which  was 

to  depend  upon  the  issue   of   one  reached  (p.  121)  the  obligors  on  the 

of  them,  which  only  was   actually  claim  bonds  were  not  released, 

tried,  was  an  unauthorized  modifi-  ssOaldweU  v.  Gans,  1  Mont.  570; 

cation  of  the  contract  of  suretyship  Boiling  &  Son  v.  Vandiver  &  Co.,  91 

and  therefore  discharged  the  sure-  Ala.  375,  8  So.  Bep.  290. 

ties.    Held,  reversing  the  trial  court,  >•  Young  v.  Pickens,  45  Miss.  553. 

tbat,  since  there  was  no  possibility  >0Ketchum  v.  ZeilsdorfF,  26  Wis. 

that  separate  trials  of  the  attach-  514. 
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satififaction  of  the  replevin  bond,  and  a  suit  for  the  value  of 
the  property  could  not  be  maintained  against  the  sureties.'^ 
Where,  in  an  action  of  replevin,  a  judgment  for  the  return  of 
the  property  has  been  entered,  an  action  may  be  brought 
against  the  sureties  in  the  replevin  bond  without  a  demand  for 
the  return  of  the  property.**  An  action  of  replevin  was  brought 
for  a  horse,  and  sureties  entered  into  an  undertaking  to  deliver 
the  horse  if  the  plaintiffs  should  recover.  The  plaintiff  did  re- 
cover a  judgment  for  the  delivery  of  the  horse  and  for  dam- 
ages, and,  without  issuing  execution  against  the  defendant  in 
replevin,  brought  suit  on  the  undertaking  of  the  sureties.  Held, 
the  suit  could  be  maintained.**  Sureties  on  a  replevin  bond 
who  pay  a  judgment  against  them  and  their  principal  may 
have  the  judgment  marked  to  their  use,  that  they  may  have 
process  upon  it  against  their  principal.*^    Sureties  on  replevin 

siGhamberB  v.   Waters,    7   Calif.  See,   also,   Crawford  v.   CoUisfl^  45 

390.     Holding  no  defense  to  surety  Barb.  (N.  Y.)  269.     Holding,  how- 

on  replevin  bond  that  he  signed  on  ever,  that  they  are  discharged,  see 

the  strength  of  principal's  statement  Manning  v.  Gould,  90  N.  Y.  476,  re- 

that  the  property  replevined  was  his,  versing  16  J.  &  S.  (N.  Y.  Superior 

see  Fuller  v.  Wright,  59  Ind.  333.  Ct.)  387.    The  court  held  that  their 

S2Lonime  V.  Sweeney,  1  Mont.  584.  failure  to  justify  "is  the  same  as 

But  unless  there  has  been  a  judg-  if   the   undertaking   had   not   been 

ment  of  return,  it  is  held  that  the  given."    See,  also,  to  similar  effect, 

sureties  on  the  replevin  bond  are  not  Hoffman  v.  Smith,  34  Hun  (N.  Y.) 

liable^  even  though  there  has  been  a  485.    Holding  that  the  release  of  the 

trial  and  verdict  that  the  property  principal   in   a   replevin   bond   dis- 

be  returned.     Thomas  v.  Irwin,  90  charges  the  surety  therein,  see  Green- 

Ind«  557.  lee  v.  Lovting,  35  Mich.  63.  In  Greig 

88  Nickerson  v.  Chatterton,  7  Calif.  ▼•  Ware,  25  Colo.  184,  55  Pac.  Rep. 
568.  Holding  that  when  a  statute  163,  it  is  held  that  where  a  replevin 
requires  two  sureties  on  a  replevin  bond  is  found  insufficient  and  plain- 
bond,  and  the  name  of  one  of  two  tiff  fails  to  file  a  new  one,  the  prop- 
apparent  sureties  to  such  a  bond  is  ertj  J»ust  be  ordered  returned  and 
forged  the  other  is  liable,  see  Bige-  the  sureties  remain  liable  if  it  is 
low  V.  Comegys,  5  Ohio  St  256.  Hold-  not  returned. 

ing  that  where  a  surety  signs  a  re-  84  Jennings  v.  Hare,  104  Pa.  St. 
plevin  bond  he  is  liable,  although  his  489.  As  to  right  of  surety  on  re- 
name is  not  contained  in  the  body  plevin  bond  to  proceed  against  the 
of  it,  see  Clarke  v.  Bell,  2  Littell  principal  when  the  surety  had  been 
(Ky.)  164.  Holding  that  sureties  damnified,  see  Beisnner  ▼.  Dessar, 
in  a  replevin  bond  are  not  dis-  80  Ind.  307.  Upon  this  subject,  see^ 
charged  because  they  are  excepted  also.  State  v.  Farrar,  77  Mo.  175; 
to,  and  do  not  justify^  see  Decker  Taylor  v.  Bussell,  75  Ind.  386. 
V.  Anderson,  39  Barb.  (N.  Y.)  346. 
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bonds  are  held  liable  for  the  costs  of  the  action,  if  judgment 
is  against  their  principal,  in  addition  to  surrendering  the  prop- 
erty replevied.**^ 


§  669.  Same  continued. — The  liability  of  sureties  on  a  re- 
plevin bond  is  determined  by  statute,  and  their  liability  can- 
not be  enlarged.'®  When  plaintijQf  dismissed  as  to  one  of  two 
defendants  in  replevin  and  recovered  judgment  against  the 
other,  held,  that  the  dismissal  released  the  sureties  on  the  joint 
bond  of  defendants  given  to  retain  the  property.'^  The  surety 
on  a  replevin  bond  given  to  deliver  property,  wherein  judg- 
ment was  for  defendant,  held  not  estopped  from  claiming  the 
property  by  virtue  of  a  chattel-mortgage  interest  therein.*®  In 
an  action  on  a  replevin  bond,  wherein  the  surety  pleads  that 
the  merits  of  the  replevin  suit  were  not  tried,  and  sets  up  title 
to  the  property  in  his  principal,  held,  that  whatever  evidence 
would  be  admissible  against  the  principal  was  competent 
against  the  surety,  even  though  it  related  to  facts  occurring 
after  he  became  surety.*®  The  surety  on  a  replevin  bond  of  a 
defendant  in  attachment,  when  it  was  proposed  to  enter  judg- 
ment against  him,  held  not  competent  to  interpose  any  de- 
fense, or  complain  of  errors  in  the  action  against  the  princi- 
pal.*® It  is  held  that  a  bill  will  not  lie  by  the  sureties  on  a  re- 
plevin bond,  after  judgment  therein,  upon  the  ground  that  the 
interest  of  the  principal  in  the  goods  replevied  was  that  of  a 
partner  in  a  firm,  insolvent  at  the  time  of  the  replevin.*^ 
Sureties  on  a  replevin  bond  are  held  not  released  by  the 


MFhillipB  T.  Cooper,  59  Miss.  17; 
MorriU  ▼.  Daniel,  47  Ark.  316.  Hold- 
ing that  sureties  upon  a  forthcom- 
ing bond  in  replevin  are  not  liable 
if  principal's  signature  was  attached 
without  his  consent,  unless  they  had 
knowledge  of  the  facts,  see  Green  v. 
Kind/,  43  Mich.  279. 

M  Scott  y.  Scott,  50  Mich.  372.  A 
replevin  bond  taken  by  a  sheriff,  not 
in  accordance  with  the  statute,  held 
not  to  warrant  a  judgment  against 
the  sureties  thereon,  though  there 
may  be  judgment  against  the  prin- 
cipaL  Fenn  v.  Harrington,  54  Miss. 
733. 

<7  Tyler  ▼.  Davis,  63  Miss.   345. 


Where  a  claim  bond  was  given  by  a 
defendant  in  execution  to  the  levy- 
ing officer,  a  dismissal  of  the  claim 
and  an  order  that  execution  pro- 
ceed is  held  equivalent  to  a  finding 
that  the  property  is  subject  to  the 
execution,  and  the  bond  is  liable  for 
failure  to  produce  the  property  at 
the  time  and  place  of  sale:  Williams 
V.  Empire  Printing  Co.,  97  Ga.  445, 
35  S.  E.  Rep.  172. 

88  Bathbone  v.  Boyd,  30  Kan.  485. 

«»  Grudle  v.  Kern,  109  111.  557. 

40  Atkinson  v.  Fox,  53  Miss.  733. 

41  Smyth  V.  Barbee,  9  B.  J.  Lea 
(Tenn.)  173. 
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sheriff's  failure,  when  so  requested,  to  retain  the  property  and 
apply  it  or  its  proceeds  to  a  prior  attachment.^^  A  misrecital 
in  a  replevin  bond  may  be  corrected  upon  petition  of  principal 
and  sureties.^  ^  In  Indiana  a  complaint  upon  a  replevin  bond 
that  does  not  have  the  original  bond  or  a  copy  attached  is 
demurrabljB.^^  A  plea  of  nul  tiel  record  to  an  action  on  a 
replevin  bond  is  not  good  ^'because  the  action  is  not  founded 
upon  a  record  but  upon  a  bond/'  ^^  A  case  in  which  an  omis- 
sion in  a  replevin  bond  was  supplied  by  reference  to  a  statute 
is  cited  in  a  note.*® 

§  670.  Measure  of  damages  in  suit  upon  replevin  bond. — 

While  a  judgment  against  the  plaintiff  in  a  replevin  or  de- 
tinue suit  is  conclusive  of  the  liability  of  the  surety  on  the 
bond,  it  does  not  follow  that  that  judgment  is  the  measure  of 
the  liability  of  the  surety.^    It  has  accordingly  been  held  that 

42  Cordaman '  V.   Malone,   63   Ala.  "shall  be  void  for  want  of  form  or 

556.    For  other  cases  involving  lia-  substance  or  recital  or  condition,  nor 

bility  of  sureties  on  replevin  bonds,  the    principal    or    surety    be    dis- 

see  Morrison  v.  Tancey,  23  Mo.  App.  charged;     but    the    principal    and 

670;  Woods  v.  Kesslar,  93  Ind.  356;  surety  shall  be  bound  by  such  bond 

Morning    v.    Alexander,    10    Heisk.  *    *    to    the    full    extent    contem- 

(Tenn.)  606;  Dodds  v.  Duncan,  12  plated    by    the    law    requiring    the 

B.  J.  Lea  (Tenn.)  731;  Neal  v.  Gor-  same.    •    •     " 

don,  60  Ga.  112 ;  Dillon  v.  Schofield,  i  In  Johnson  v.  Montgomery  Fur- 

11  Neb.  419;  Craig  v.  Herring,  80  niture  Co.,  117  Ala.  656,  23  So.  Bep. 

Ga.  709;  Duncan  v.  Owens,  47  Ark.  802,  the  furniture  company  in  com- 

388 ;  Leech  v.  Perry,  77  Ind.  422.  mencing  an  action  of  detinue  gave  a 

48  Dale  V.  Gilbert,  125  N.  T.  625,  bond  conditioned  that  '<if  the  plain- 

28  N.  E.  Bep.  512.  tiif  fail  in  the  suit  he  will  pay  de- 

44  Burtt  V.  Little,   12  Ind.  App.  f  endant  all  such  costs  and  damages  as 

567,  40  N.  E.  Bep.  929.  he  may  sustain  by  the  wrongful  com- 

46Fellh6imer  v.  Hainline,  65  IlL  plaint. '^      Judgment    was    entered 

App.  384,  390,  citing  Illinois  cases,  against   the  company  and   a  jury, 

4eln  Bauh  v.  Waterman,  29  Ind.  proceeding  in  accordance  with  the 
App.  344,  61  N.  E.  Bep.  743,  plain-  statute,  assessed  the  value  of  the 
tiff  in  replevin  gave  a  bond  condi-  property  taken  at  $59  and  the  rental 
tioned  that  he  would  return  the  value  of  the  same  during  the  time  it 
property  "  if  a  return  thereof  be  was  detained  at  $35,  which  the  plain- 
adjudged  by  the  court,"  and  then  tiff  paid,  besides  returning  the  fur- 
dismissed  his  suit.  The  statutory  niture.  Held,  that  such  payment 
condition  that  he  should  prosecute  could  not  be  pleaded  in  bar  of  a  suit 
his  suit  with  effect  had  been  omitted,  on  the  detinue  bond  because  there 
Held,  that  the  sureties  were  liable,  were  other  elements  of  damages  be- 
nevertheless,  by  virtue  of  a  statute  mdes  the  rental  value,  such  as  dam- 
which  provided  that  no  such  bond  age  to  the  furniture  while  in  plain- 
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evidence  is  admissible  in  a  suit  on  a  replevin  bond  that  the 
plaintiff  in  replevin  in  fact  owned  the  property  for  which  a 
writ  of  return  had  issued.  The  court  said:  ''The  condition 
of  a  replevin  bond  is  broken  if  the  plaintiff  fails  to  prosecute 
his  suit  to  effect;  this  failure  happens  when,  upon  trial,  he 
fails  to  prove  his  title;  when  his  writ  is  abated;  when  he  suf- 
fers a  nonsuit;  when  he  neglects  to  return  his  writ.  In  all 
these  cases,  unless  the  last,  the  court  is  authorized  by  statute 
to  render  a  judgment  de  retomo  and  for  costs.  *  *  Such 
judgment  is  based  upon  a  judicial  finding  that  the  plaintiff 
in  replevin  has  failed  to  prosecute  his  suit  to  effect,  and  is 
conclusive  upon  that  fact.  *  *  In  a  suit  on  a  replevin  bond 
the  plaintiff  must  not  only  prove  his  cause  of  action  a  breach 
of  the  condition  to  prosecute  the  replevin  suit  to  effect  (and 
upon  this  question  a  judgment  de  retomo  is  conclusive)  but 
he  must  also  prove  his  actual  damage ;  if  he  has  not  been  dam- 
nified in  fact,  he  can  recover  only  nominal  damages.  Upon  this 
question  of  damage,  the  ownership  of  the  property  replevied 
may  be  material,  and,  if  so,  may  be  proved  by  the  defendant. 
*  *  The  defendant  cannot  be  estopped  from  producing 
such  evidence  by  any  judgment,  unless  it  be  one  rendered  in 
an  action  between  the  same  parties,  wherein  the  fact  sought 
to  be  proved,  i.  e.,  the  title  to  the  property,  was  in  issue 
and  adjudicated."'  The  surety  may  sometimes  show  that 
the  property  did  not  belong  to  the  obligee  in  the  bond,'  or 

tiff's  posseBsioii  and  attoneys'  fees  land,  5  Har.  (DeL)  10,  and  226,  in 
for  defending  the  detinue  suit.  In  which  case  a  like  ruling  was  made 
Fellheimer  v.  Mainline,  65  IlL  App.  when  the  plaintiff  in  replevin  had 
384^  plaintiff  in  replevin  dismissed  taken  a  volnntary  non-snit.  The 
his  suit.  No  return  of  the  goods  court  intimated  that,  but  for  this 
was  ordered.  Held,  that  only  nom-  precedent,  it  would  have  adopted  the 
inal  damages  could  be  recovered  contrary  ruling  of  Clark  v.  Norton, 
upon  the  bond.  6  Minn.  412  (GiL  277) ;  Chambers 
s  Fielding  v.  Silverstein,  70  Conn.  y.  Waters,  7  Calif.  390;  Wall  t. 
605,  40  Atl.  Bep.  454;  Harmon  v.  Humphreys,  4  Dana  209,  and  Kim- 
Colfins,  2  Penn.  (DeL)  36.  In  Truitt  mell  v.  Kint,  2  Watts  (Pa.)  431. 
▼.  Collhis,  2  Penn.  (DeL)  36,  45  Atl.  s  In  Bobinson  v.  Teeter,  10  Ind. 
Bep.  541,  it  was  held  that  where  App.  698,  38  N.  E.  Bep.  222,  it 
plaintiff  in  replevin  has  been  non-  was  held  that,  in  a  suit  on  a  re* 
suited  on  motion  of  defendant,  the  plevin  bond,  where  the  replevin  suit 
surety  on  the  replevin  bond  may  of-  was  dismissed  for  want  of  purisdic- 
f  er  evidence  as  to  the  ovmership  and  tion  and  a  return  of  the  property  to 
value  of  the  property.  The  court  defeudant  therein  ordered,  the  sure- 
followed  Mdlvaine's  Adm'r  v.  Hoi-  ties  on  the  replevin  bond  might  show, 
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that  pending  the  suit  the  property  was  delivered  to  the  de- 
fendant,^ or  was  offered  to  him.^  In  cases  where  the  judg- 
ment against  the  plaintiff  in  the  replevin  suit  is  commensurate 
with  the  liability  of  the  surety  on  the  replevin  bond,  the  pay- 
ment of  that  judgment  by  the  plaintiff,  of  course,  releases  the 
surety.® 

§  671.  Measure  of  damages  in  suit  upon  replevin  bond,  con- 
tinned.— In  an  action  on  a  replevin  bond  which  was  given  to 
secure  the  release  of  property  that  had  been  sequestered  it 
was  held  that  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  of  trial  and  not  at  the  time  of  the  se- 
questration and  such  special  damages  as  may  be  alleged  and 
proven.''  A  plaintiff  in  replevin  dismissed  his  suit  and  judg- 
ment was  entered  against  him  for  costs,  but  no  return  of 
the  goods  was  ordered.  The  bond  was  conditioned  that  he 
would  **  prosecute  his  suit  with  effect  and  without  delay  and 
make  return  of  said  property  if  return  thereof  shall  be 
awarded."  Held,  that  only  nominal  damages  for  failing  to 
prosecute  the  suit  with  effect  could  be  recovered.®  It  has 
been  held  that  a  constable  against  whom  judgment  has  been 
recovered  for  taking  an  insufficient  replevin  bond,  may  main- 
tain a  suit  upon  the  replevin  bond  and  the  sureties,  having 

in  mitigatidn  of  damages,  that  the  Savage  ▼.  French,  13  IlL  App.  17; 

replevined  property  did  not  in  fact  Sweeney  v.  Lomme,  22  WaU  (U.  S.) 

belong   to   the    replevin    defendant.  208,  22  L.  Ed.  727;  Stevens  v.  Tnite^ 

The  court  said,  ''It  is  otherwise,  of  104  Mass.  328,  at  334;  Warren  v. 

course,  where  the  title  to  the  prop-  Comings,  6  Gush.  (Mass.)  103;  Ben* 

erty  has  been  adjudicated  in  the  re-  nett  v.  Hood,  1  Allen  (Mass.)  47,  79 

plevin  suit."  Am.  Dec.  705;  Fuller  v.  Shattuek, 

4  Smith   V.    Bowers,    Neb.,    Mch.,  13  Gray  70,  71,  74  Am.  Dec.  622; 

1902,  89  N.  W.  Bep.  596.  Homer  v.  Fish,  1  Pick  (Mass.)  435, 

6  Johnson  v.  Mason,  84  N.  J.  Law  at  439,  11  Am.  Dec.  218. 

258,  45  Atl.  Bep.  618.  i  Talcott  v.  Bose,  Tex.  Civ.  App., 

•  Thus  where  there  has  been  judg-  Oct,  1901,  64  S.  W.  Bep.  1009.  Git- 

ment  against  plaintiff  in  replevin  for  ing  Watts  v.  Overstreet,  78  Tex.  571, 

the  property  or  its  value  and  costs,  14  S.  W.  Bep.  704;  Western  Mort- 

and  he  has  paid  it,  it  has  been  held  gage  and  Investment  Co.  v.  Shelton, 

that  there  can  be  no  recovery  of  dam-  8  Tex.  Oiv.  App.  550,  29  S.  W.  Bep. 

ages  against  the  sureties  on  the  re-  494;     Filgo    v.    Citizens    National 

plevin  bond:    Daniels  v.  Mansbridge,  Bank  of  Waco,  Tex.  Civ.  App.  NoY^ 

Ind.  Terr.,  Sept.,  1902,  69  S.  W.  Bep.  1896,  38  S.  W.  Bep.  237. 

815;  Kapischke  V.Koch,  79  HL  App.  sFellheimer  ▼•   Hainline^  65  IIL 

288;  Earr  v.  Bairstow,  24  DL  580;  App.  384. 
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imdertaken  to  defend  the  snit  against  the  constable,  are  bound 
by  the  judgment  against  him.® 

§  572.  Attorneys'  fees  of  successful  party  as  aa  6lem.6nt  of 
damages. — The  eases  are  not  in  entire  harmony  as  to  the  allow- 
ance of  attorneys  fees  as  an  element  of  damages  to  be  recov- 
ered from  the  surety  in  a  replevin  bond.  Where  a  bond  was 
conditioned  only  for  the  delivery  of  the  property  it  was  held 
that  the  obligor  was  not  liable  for  attorneys'  fees.^^  The  same 
thing  was  held  as  to  attorneys'  fees  provided  for  in  a  note 
given  for  rent  where  distrained  property  was  replevined  and 
judgment  against  the  plaintiff  in  replevin  was  followed  by 
a  suit  upon  the  bond.^^  On  the  other  hand  it  has  been  held 
that  the  surety  on  a  replevin  bond  may  be  compelled  to  pay 
the  attorney's  fee  of  his  principal's  successful  adversary,** 
Where  the  property  replevined  was  subject  to  a  chattel  mort- 
gage upon  which  was  due  an  amount  in  excess  of  its  value. 


•  In  Smith  ▼.  Brown,  60  lU.  App. 
77,  judgment  having  been  obtained 
against  a  eonstable  on  hie  official 
bond  for  his  taking  an  insufficient 
replevin  bond  and  thereby  causing 
defendant  in  the  replevin  suit  to  lose 
his  property,  the  constable  brought  an 
action  of  debt  against  the  principal 
and  sureties  on  the  repelvin  bond, 
who,  after  notice,  had  unsuccessfully 
defended  said  suit  against  the  con- 
stable. Held,  that  the  trial  court 
erred  in  sustaining  a  general  de- 
murrer to  a  declaration  stating  thes^ 
facts.  ''The  declaration  here  shows 
that  the  plaintiff  in  replevin  did  not 
make  return  as  was  awarded,"  said 
the  court,  ''and  thus  a  condition  of 
the  bond  having  been  broken  the  of- 
ileer  was  sued  and  charged  with  hav- 
ing taken  an  insufficient  bond.  The 
obligors  in  that  bond  were  bound 
to  answer  to  the  officer  for  any  dam- 
age sustained  by  him  in  executing 
the  writ.     When  he  was  sued  he 


man  v.  Bunn,  124  111.  175,  16  N.  E. 
Bep.  100.  Here,  it  was  alleged,  the 
present  defendants,  being  so  noti- 
fied, appeared  and  made  an  unsuc- 
cessful defense.  Whether  the  bond 
was  such  as  the  statute  required  was 
by  that  judgment  conclusively  de- 
termined so  far  as  these  parties  are 
concerned.  If  it  was  not  and  the 
property  was  not  returned,  tne  of- 
ficer was  liable,  and  being  so  he 
might  sue  on  the  bond,  even  though 
not  good  as  a  replevin  bond,  under 
the  statute." 

10  Heard  v.  Hicks,  101  Ala.  102, 
13  So.  Bep.  256. 

11  Jones  V.  Findl^,  84  Ga.  52,  10 
8.  £.  Bep.  641,  because  the  statute 
does  not  permit  distress  for  attor- 
neys' fees. 

IS  Scott  V.  Bogers,  56  HL  App. 
572;  Johnson  v.  Montgomery  Furni- 
ture Co.,  117  Ala.  656,  23  So.  Bep. 
802,  holding  that  attorneys'  fees  for 
defending  the  detinue  suit  and  dam- 


might  caU  on  them  as  his  indemnit-'    age  to  the  goods  may  be  recovered, 
ors  to  defend  the  suit  and  thus  bind    besides  rental  value  of  the  goods, 
them   by   the   result.    *    *    Denn- 
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it  is  held  that  only  nominal  damages,  and  no  attorneys'  fees, 
can  be  recovered  in  a  suit  on  the  replevin  bond.^* 


§  673.  Liability  of  surety  on  stay  bond.— A  judgment  against 
a  principal  debtor  was  replevied  (stayed)  by  him,  and  paid 
by  his  sureties  in  the  replevin  bond.  Held,  a  surety  for  the 
original  debt  was  not  responsible  to  the  sureties  in  the  re- 
plevin bond.^^  In  order  to  dissolve  an  attachment,  A  became 
surety  that  the  judgment  should  be  paid.  Judgment  was 
recovered  and  execution  issued,  and  the  defendent  replevied 
(stayed)  the  execution,  giving  a  replevin  bond.  Held,  that 
replevying  the  execution  extinguished  the  judgment  and  dis- 
charged A.**^  Consent  by  a  surety  in  a  replevin  (stay)  bond 
that  an  execution  then  in  the  hands  of  the  sheriff  on  the  re- 
plevin bond  may  be  stayed  for  any  period  of  time  which  the 
plaintiff  may  direct  does  not  have  the  effect  of  waiving  the 
bar  of  the  statute  of  limitations,  providing  that  if  execution 
is  not  issued  within  one  year  the  surety  shall  be  discharged.^  ^ 
Where  a  judgment  has  been  rendered  for  too  much,  and  it  is 
stayed  by  the  principal  and  a  surety  entering  into  a  stay 
bond,  and  afterwards  by  agreement  of  the  creditor  in  one  in- 
stance, and  by  the  court  (it  not  appearing  whether  the  cred- 
itor agreed  or  not)  in  another  instance,  the  judgment  stayed 
was  modified  so  as  to  allow  junior  liens  to  take  precedence  of 
the  judgment,  the  surety  on  the  stay  bond  was  held  to  be  re- 
leased pro  tanto.  The  judgment  was  no  longer  the  one  which 
the  surety  agreed  to  stay.*^  A  stay  bond  like  any  other  con- 
tract is  invalid  if  it  is  without  consideration.  Thus,  in  a  Cali- 
fornia case,  a  stay  bond  was  given  where  it  was  not  required 

by  law.    Held,  that  it  was  therefore  without  consideration  and 
void.*  8 

§  674  Stay  bonds  continued— Liability  for  deteri0rati0n, 
taxes,  etc. — It  is  held  that,  at  common  law,  and  in  the  absence 

IS  Consolidated  Tank  line  Ck>.  v.  is  Gray  y.  Merrill,  11  Bnah  (Ky.) 

Bronson,  2  Ind.  ^pp.  1,  28  N.  E.  633. 

Bep.  155.  i«  MeCauley  ▼.  Off ntt,  12  B.  Mon. 

14  Hammock    t.    Baker,    3    Bush  (Ky.)  386. 

(Ky.)    208.     To  same  effect,  with  it  Middleton  ▼.  First  Nat.  Bank  of 

reference   to   sureties   in    first   and  Marshalltown,  40  Iowa,  29. 

second  replevin  bond  for  same  debt,  i«  Powers  v.  Chabot,  93  Calif.  266, 

see    Brooks    v.    Shepherd,    4   Bibb  28  Pac  Bep.  1070. 
(Ky.)  572. 
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of  Btatnte,  a  supersedeas  bond  in  order  to  operate  as  a  stay 
mnst  be  perfected  before  the  execution  has  been  placed  in 
the  hands  of  the  sheriff.^®  It  has  been  held  that  a  super- 
sedeas bond  is  sufficient  though  part  only  of  those  suing  out 
the  writ  of  error  join  in  it.^®  The  approval  of  sureties  after 
their  justification  before  a  circuit  court  judge  is  held  final 
unless  it  appears  that  the  judge  has  been  imposed  upon,  or 
there  has  been  a  change  in  the  responsibility  of  the  sureties.^^ 
The  sureties  are  liable  for  deterioration  in  the  property  pend- 
ing the  appeal  caused  by  its  use,  and  it  is  held  that  the  amount 
of  such  decrease  is  to  be  determined  by  the  price  it  brings 
at  the  sheriff's  sale  after  redelivery,  even  though  the  piu*- 
chaser  at  such  sale  is  the  plaintiff  in  the  attachment  suit.^ 
They  have  also  been  held  liable  for  custodian's  fees  and  taxes 

!•  In  Baeon  v.  Green,  36  Fla.  dlS^  Bet  aside  what  the  trial  court  has 
18  So.  Bep.  866,  a  set  of  abstract  adjudicated,''  nor  ''make  unlawful 
books  had  been  attached  and  upon  an  act  done  in  pursuance  of  the 
hearing  the  attachment  was  sus-  order  before  the  appeal  was  taken." 
tained  and  judgment  obtained  Therefore,  ''personal  property  at- 
jigainst  the  defendant.  Defendant  tached,  and  not  replevined,  and  con- 
sued  out  a  writ  of  error  which  was  demned  by  the  judgment  of  the  court 
made  a  supersedeas  by  the  filing  and  to  pay  the  sum  recoyered  by  the 
approval  of  a  bond  and  indorsement  plaintiff  below  will  not  be  restored 
on  the  writ,  after  the  sheriff  had  the  to  the  possession  of  the  plaintiff  in 
goods  in  his  possession.  On  a  rule  error  by  virtue  of  a  supersedeas 
requiring  the  sheriff  to  show  cause  granted  on  the  final  judgment  rend- 
why  he  should  not  be  adjudged  in  ered  in  the  cause.  To  give  it  such 
eontempt  for  failing  to  deliver  up  effect  would  be  to  undo  what  has 
the  attached  books  to  plaintiff  in  been  expressly  determined  by  the 
error,  it  was  held  that  the  super-  trial  court." 

sedeas  did  not  authorize  the  sheriff  so  Florida    Orange    Hedge    Fence 

to  part  with  the  property  and  that  Co.  v.  Branham,  27  Fla.  326,  8  So. 

he  was  justified  in  holding  it,  not-  Bep.  841. 

withstanding.  The  court  said  that,  n  Tampa  St.  By.  Co.  v.  Tampa 
at  common  law,  "a  supersedeas,  in  Suburban  B.  B.  Co.,  30  Fla.  400, 
order  to  stay  proceedings  on  an  ex-  11  So.  Bep.  908. 
ecution,  must  be  perfected  before  ssCreswell  v.  Woodside,  15  Colo, 
the  issuance  and  levy  of  the  execu-  App.  468  (printing  presses).  Hold- 
tiion,  and  where  a  sheriff  has  made  ing  that  where  the  statute  docs  not 
a  levy  before  the  supersedeas  at-  prescribe  the  form  or  condition  of 
taches,  he  must  proceed  to  sell  with-  a  supersedeas  bond,  the  court  grant- 
out  regard  to  the  subsequent  allow-  ing  the  supersedeas  may  ^  both  the 
ance  of  such  writ."  It  was  held  that  amount  and  the  conditions,  see  Tay- 
the  statute  "suspending  all  further  lor  v.  Wells,  Tenn.,  May,  1902,  69 
proceedings"  upon  the  perfecting  of  S.  W.  Bep.  266. 
the  supersedeas  "-does  not  undo  or 
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accruing  pending  the  appeal.'^  In  some  cases  the  court  has 
statutory  power  to  fix  the  conditions  of  the  bond.'^  The  judg- 
ment creditor  may  sue  on  a  supersedeas  bond  without  first 
filing  his  claim  against  the  estate  of  the  deceased  judgment 
debtor.^ 

§  676.  laabilitj  of  surety  for  costs — Special  instances.— A 

certiorari  bond  was  conditioned  for  the  payment  of  ^'all  such 
costs  and  damages  as  may  be  awarded  by  the  court  on  failure 
to  prosecute,"  and  concluded:  **We  agree  to  pay  all  costs 
aforesaid  on  failure  aforesaid."  Held,  the  sureties  were  only 
liable  for  the  costs,  and  not  for  the  amount  of  the  recovery.** 
A  party  entered  into  a  recognizance  in  a  court  below  as 
surety,  which  provided  that  the  plaintiff  should  prosecute  his 
suit  with  effect,  and  answer  all  damages  in  case  he  should  not 
make  his  suit  good.  Before  the  suit  was  terminated  the  plain- 
tiff died,  and  judgment  was  afterwards  rendered  in  the  case 
against  the  plaintiff  for  costs.  Held,  the  surety  was  not  liable 
for  the  costs  made  before  the  plaintiff's  death,  nor  for  any 
costs.  No  costs  could  be  legally  adjudged  against  the  plaintiff, 
because  he  died  before  the  termination  of  the  suit,  and  if 
the  principal  was  liable  for  no  costs,  the  surety  was  liable 

2s  In  Dexter  Horton  &  Co.  ▼.  Say-  to  determine  the  amount  and  con- 
ward  (C.  G.  Wash.),  84  Fed.  Bep.  ditiona  of  the  BUpersedeas  bond 
296,  property  of  a  non-resident  de-  should  have  required  it  to  be  eondi- 
fendant  having  been  attached,  he  tioned  "that  in  the  event  the  judg- 
afterwards  filed  a  supersedeas  bond  ment  should  be  affirmed  by  the  sn- 
and  took  the  case  by  writ  of  error  preme  court  the  plaintiff  in  error 
to  the  circuit  court  of  appeals.  Held  should  deliver  up  to  the  obligee  the 
that,  although  a  personal  judgment  possession  of  the  property  as  ad- 
could  not  have  been  taken  against  judged  and  pay  all  damages  for  its 
him  in  the  attachm^oit  suit  without  detention  that  might  accrue  snbse- 
his  appearance  therein,  a  personal  quent  to  the  rendition  of  the  super- 
judgment  could  be  entered  against  seded  judgment  and  that  he  should 
him  in  a  suit  on  the  bond,  in  which  also  pay  the  amount  of  money  ad- 
suit  he  appeared,  for  the  deteriora-  judged,  together  with  interest  and 
tion  or  destruction  of  the  attached  costs. ''  And  the  bond  given  hav- 
property  on  the  accumulation  of  ing  fallen  below  such  requirements, 
taxes   thereon   pending  the   appeaL  the  appeal  was,  on  plaintiff 's  motion, 

Min  Palmer  v.  Palmer,  41  Fla.  dismissed. 

184,  26  So.  Eep.  640,  writ  of  error  «»  Palmer  v.  Caywood,  Neb.,  ApL, 

by  defendant  to  review  a  judgment  1902,  89  N.  W.  Bep.  1034. 

in  an  ejectment  suit  finding  the  fee  >•  Maxwell     v.     Baits,     4     GokL 

to  be  in  plaintiff,  it  was  held  that  (Tenn.)  233. 
the  court  having  the  statutory  right 
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for  none,*'  Where  a  surety  bound  himself  to  pay  only  such 
a  judgment  as  might  be  rendered  for  costs  against  Henry 
T.  Green,  as  administrator  of  the  estate  of  Theodore  Jones, 
deceased,  he  was  held  not  liable  for  a  judgment  rendered 
against  an  administrator  de  bonis  non  of  such  estate,  nor  for 
any  judgment  that  might  be  rendered  against  any  other  sue- 
cessor  of  Green,  his  principal,  in  the  cost  bond,  for  the  reason 
that  he  did  not  obligate  himself  to  pay  any  judgment  for  costs 
that  might  be  rendered  against  any  other  or  subsequent  ad* 
ministrator  of  such  estate.  The  bond  was  not  given  as  security 
for  the  estate,  but  as  a  security  for  the  payment  of  such  judg- 
ment as  might  be  rendered  against  the  principal  as  adminis- 
trator of  the  estate.^® 

§  676.  Bonds  for  costs  continued.— It  is  held  that  neither  a 
bond  for  costs  nor  an  appeal  bond  can  be  required  under  the 
act  of  congress  of  July  20,  1892,  where  the  party  files  the 
specified  statement.^®     Where  the  obligors  on  a  cost  bond 

sTPaiflonB  V.   ll^lHaniB,   9   (Doirn.  not  to  appeals.     The  appeal  there 

230.  was  taken  from  a  deeree  of  the  ra- 

s^Bjan  V.  WiUiamB'  Adm'r,  29  preme  court  of  the  District  of  Co- 
Kan.  487.  lombia,  sitting  as  an  Orphans  Court, 

M  Fuller   ▼.    Montague,    53    Fed.  to  the  court  of  appeals.    The  court 

Bep.  206.    In  McDuffie  v.  Boston  &  said  that  ''the  rule  requiring  bond 

Maine  B.  B.  Co.    (C.   C.  Yt.),  82  for  security  of  costs  is  intended  as 

Fed.  Bep.  865,  it  was  held  that  when  well  for  the  protection  and  indem- 

a  plaintiff  has  been  ruled  to  iile  a  nity  of  the  appellee  as  security  to 

bond  for  costs  he  may,  under  the  the  officers  of  the  court;  and  there 

act  of  July  20,  1892,  avoid  compH-  would  be  manifest  hardship  and  in- 

ance  with  the  order  by  fiHng  an  af-  justice  in  requiring  the  appellee  to 

fidavit  that  because  of  his  poverty  incur  the  costs  incident  to  an  appeal 

he  is  unable  to  pay  Ac,  and  the  af-  without  any  security  to  indemnify 

fidavit  of  the  next  friend  is  suffi-  him,  in  the  event  of  the  judgment 

dent  in  ease  of  an  infant  plaintiff,  being  in  his  favor."     The  appeal 

Query  whether  a  bond  for  costs  filed  was  dismissed  for  want  of  a  bond 

sJter  filing  such  affidavit  would  be  for  costs  and  also  for  the  stronger 

void  for  want  oi  consideration,  be-  reason  that  appellant  had  failed  to 

cause,  not,  in  that  event,  required  by  file  a  transcript  within  the  required 

law:  Hamilton  v.  Bell,  123  Cal.  93,  time.    No  authorities  were  cited.  The 

55  Pac.  Bep.  758,  note  3,  9  581.    In  same    reasoning    would    make    the 

McGrane  v.  McCann,  2  App.  Cas.  (D.  statute  inapplicable  in  the  court  be- 

C.)  221,  it  was  held  that  the  act  of  low,   where   the   defendant  is   fre- 

eongress  allowing  suits  to  be  brought  quently  put  to  as  much  expense  and 

in  the  federal  courts  in  forma  pan-  inconvenience  as  the  appellee  in  a 

peris  applies  only  to  proceedings  in  court  of  appeal     Non-resident  ad- 

a  eoort  of  oxigiual  jurisdiction  and  ministrator  is  liable  only  to  the  ez- 
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acknowledge  themselves  ''bound  as  security  for  the  costs  of 
said  contest"  it  is  held  that  they  are  not  liable  for  the  costs 
of  an  appeal  to  the  supreme  court.*^  The  sureties  on  a  cost 
bond  are  held  liable,  even  though  the  court  is  found  to  have 
no  jurisdiction  of  the  case.'^  It  is  held  that  an  action  upon 
a  bond  for  costs  can  be  brought  only  by  the  successful  party 
to  the  suit,  not  by  the  several  persons  who  may  be  entitled 
to  the  costs.^^  On  the  contrary  the  surety  paying  costs  to  the 
obligee,  is  held  to  be  liable  to  pay  them  over  again  to  the 


tent  of  assets  reeeived  as  such  ad-  $49.44  sheriff's  fees,  $260.85  fees  of 

ministrator,  therefore  should  give  se*  witnesses,  most  of  whom  were  caUed 

curitj  or  sue  as  poor  person:     Mil-  hj  his  adversary.     Held,  reyersing 

ler's  Adm'r  ▼.  Norfolk  ft  W.  B.  Co.  the  trial  conrt,  that  Hilliard  was  en- 

(Ya.),  47  Fed.  Bep.  264.  titled  to  recover,  even  though  none 

•0  Hilliard  v.  Brown,  103  Ala.  318,  of  the  parties  interested  had  asked 

324,  15  So.  Bep.  605.  him  to  bring  suit.     Answering  the 

SI  In  Hilliard  v.  Brown,  supra,  103  contention  that  the  parties  entitled 
Ala.  318,  15  So.  Bep.  605,  an  action  to  the  costs  should  sue  in  their  own 
by  the  successful  contestee  against  names,  the  court  said:  '^ Doubtless 
the  contestant  and  his  sureties  on  an  action  could  be  maintained  in  hia 
their  bond  for  costs  in  a  contested  name  hj  any  witness  attending,  or 
election  case  in  the  circuit  court,  it  officer  performing  the  service, 
was  held  that  the  plaintiff  was  en-  against  the  party  in  whose  behalf 
titled  to  recover,  notwithstanding  the  witness  attended  or  for  whom 
that  the  supreme  court  had  held  that  such  service  was  performed,  and  such 
the  circuit  court,  in  which  the  costs  parties  might  sue  T.  H.  Brown  to 
were  incurred,  had  no  jurisdiction  to  recover  such  cost,  but  neither  wit- 
hear  the  contest.  ''We  are  of  opin-  nesses  nor  officers  in  their  own 
ion,"  said  the  court  (p.  323)  ''the  names  could  maintain  separate 
sounder  rule,  and  that  which  is  sup-  actions  on  the  undertaking  against 
ported  by  the  great  weight  of  au-  Brown  and  his  sureties  to  recover 
thority,  is  that  the  court  must  do-  these  costs.  Unless  authorized  by 
dde  whether  it  has  jurisdiction  or  statute  the  cause  of  action  given  hy 
not,  and  the  decision  of  the  question  the  undertaking  of  defendant  and 
is  a  judicial  act — an  exercise  of  his  sureties  cannot  be  split  up  into 
jurisdiction,  and  that  costs  are  a  as  many  actions  as  there  are  persona 
proper  and  necessary  incident  of  interested  in  and  secured  by. its  pro* 
such  a  judgment — King  v.  Poole,  36  visions — Smith  v.  Mutual  Loan  ft 
Barbour  (N.  Y.)  242;  Jordan  v.  Trust  Co.,  102  Ala.  282,  14  So.  Bep. 
Dennis,  7  Metcalf  590.  *  *  ''  625.  One  suit  of  recovery  will  be 
Contra,  Burk  v.  Jackson,  22  Ohio  St.  a  bar  to  any  other  suit.  *  * 
268.  Costs  in  dvil  cases  are  awarded  in 

9t  In  Hilliard  v.  Brown,  supra,  103  favor  of  the  successful  party    *    * 

Ala.  318,  15  So.  Bep.  605,  the  sue-  and  execution  runs  in  hia  name,  and 

cessful  party  brought  suit  on  the  not  in  the  names  of  the  parties  to 

bond  to  recover  $106.55  clerk's  fees,  whom  the  costs  are  payable. '' 
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party  entitled  to  th'em.'^    A  bond  for  costs  is  valid  though 
no  obligee  is  named  in  it.'^ 

§  677.  Statatory  bond  in  seduction  cases  in  Georgia— Oon- 
Stmetion. — A  Georgia  statute,  which  may  be  duplicated  in 
other  states,  provides  that  in  a  prosecution  for  seduction  the 
marriage  of  the  defendant  with  the  seduced  female  shall  not 
have  the  effect  of  stopping  the  prosecution  unless  '^the  seducer 
shall  at  the  time  of  obtaining  the  marriage  license  from  the 
ordinary  of  the  female's  residence,  give  a  good  and  sufScient 
bond  in  such  sum  as  said  ordinary  may  deem  reasonable  and 
just,  taking  into  consideration  the  condition  of  the  parties, 
payable  to  said  ordinary  and  his  successors  in  ofiSce,  and  con- 
ditioned  for  the  maintenance  and  support  of  the  female  and 
her  child  or  children,  if  any,  for  the  period  of  five  years.  If 
the  defendant  is  unable  to  give  the  bond,  the  prosecution  shall 
not  be  at  an  end  until  he  shall  live  with  the  female,  in  good 
faith,  for  five  years."  ^  Construing  this,  it  has  been  held 
that,  upon  failure  of  the  principal  in  such  bond  to  support 
his  wife,  it  is  the  duty  of  the  ordinary  to  bring  suit  imme- 
diately without  waiting  for  the  five  years'  period  of  the  bond 
to  expire,  and  that  it  is  no  defense  to  an  action  on  the  bond 
that  the  parties  had  ceased  to  live  together,  or  that  the  woman 
had  obtained  a  divorce  from  the  principal,  or  had  been  guilty 
of  misconduct  herself  subsequent  to  the  marriage.*<^ 

M  Carry  v.  Homer,   62  OUo  St  that  he  has  purchased  his  liberty  at 

233,  56  N.  E.  Bep.  870.  the  priee  of  the  undertaking;  and 

M  Mcpherson  v.  Commercial  Na*  he  should  not  complain  when  the 

tional  Bank,  61  Neb.  695,  85  N.  W.  state,  through  its  officers  and  courts, 

Bep.  895.  compels  him  to  pay  the  mon^  x>®n- 

M  Penal  Code,  Ga.,  Sec  388,  Acts  alty  which  he  has  been  permitted  to 

1893,  p.  39.  assume  in  lieu  of  a  term  of  penal 

t6  Duke  v.  Brown,  113  Ga.  310,  38  servitude.  The  obligation  of  the 
8.  E.  Bep.  764.  ''The  undertaking  bond  is  independent  of  any  obliga- 
of  the  seducer  in  the  bond  which  the  tion  growing  out  of  the  marriage 
law  permits  him  to  give,''  said  the  contract.  Under  the  marriage  con- 
court,  ''is  to  provide  'for  the  main-  tract  the  parties  owe  each  other 
tenance  and  support  of  the  female  reciprocal  duties,  and  the  failure  of 
and  her  child  or  children,  if  any,  for  one  to  discharge  such  duties  is,  in 
the  period  of  five  years.'  He  is  some  eases,  a  good  excuse  for  a  re- 
given  his  choice  between  the  peniten-  fusal  on  the  part  of  the  other  to 
tiary  and  the  contract.  If  he  elects  comply  with  the  duties  devolving 
to  enter  into  the  c5ntract  instead  of  upon  him  or  her,  as  the  case  may  be. 
the  penitenitary,  he  must  not  forget  All    such    questions,    howeyer,    can 
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§  678.  Surety  in  indemnifying  bond  to  Bheriff  liable  with 
sheriff  in  trespass. — On  an  execution  against  A,  property  of  B 
was  levied  on.  The  sheriff  refused  to  sell  without  a  bond  of  in- 
demnity, and  G  signed  such  a  bond  and  the  property  was 
sold.  Held,  that  C  was  jointly  liable  in  trespass  to  B  with 
the  plaintiff  in  the  execution.  The  court  said:  ''The  indem- 
nitors were  the  causa  causans  inducing  and  requesting  the 
sheriff  to  do  the  unlawful  act.  Their  indemnity  naturally 
produced  the  act  of  the  wrongful  sale,  and  must  be  regarded 
as  the  principal,  if  not  the  sole,  cause  of  it.  All  persons  who 
direct  or  request  another  to  commit  a  trespass  are  liable  as  co- 
trespassers.  The  bonds  of  indemnity  in  this  case  were  a 
virtual  request  to  the  sheriff  to  sell  the  safe."^^  But  it  has 
been  held  that  the  surety  in  a  void  attachment  bond,  who  had 
no  personal  share  in  taking  the  property,  is  not  liable  in  tres- 
pass for  the  taking  thereof .^^  Neither  are  the  sureties  on  an 
indemnity  bond  preliminary  to  the  issue  of  an  attachment  held 
liable  for  a  tort  committed  by  the  sheriff  making  the  levy,  as 
by  a  wilful  conversion  of  the  goods,  unless  such  act  was  con- 
templated  or  advised  by  them,  or  assisted  in  or  directed  by  it.'^ 

have  no  place  in  an  inyestigation  consent  or  for  good  reaaon,  or  liv- 

dealing  solely  with  the  question  of  ing  separate  on  account  of  mutual 

liability  on  a  contract  of  the  char-  fault,  or  solely  on  account  of  the 

acter  involved  in  the  present  case,  fault  of  the  f onale,  the  plain  obli- 

The  undertaking  is,  as  has  beeif  said,  gation  of  the  bond  remains  the  same 

to  provide  a  support  for  the  female  at  all  times — the  female  and  her  olf- 

and  her  offspring  for  a  given  time,  spring  must  be  supported  by  the  se- 

and  the  principal  obligor  is  bound  to  ducer.    It  may  be  said  that  this  is 

comply  with  this  undertaking  with-  cruel  and  harsh  in  the  eactreme,  bat 

out  reference  to  the  conduct  of  the  the  bond  is  so  written,  and  it  can  be 

female  or  her  offspring.    Nor  would  well  said  that  nothing  in  this  re- 

their^  conduct    after    the   marriage,  quirement  is  so  cruel  as  the  act  of 

however    depraved    and    vicious    it  leading  a   virtuous   female   to   her 

might  be,  have  the  effect  of  releas-  ruin,  or  as  harsh  as  a  term  of  twen- 

ing  the  securities  on  the  bond  from  ty  years  penal  servitude,  which  tbe 

the  obligation  they  assumed.     The  seducer  has  avoided  by  undertaking 

bond  imposes  no  obligation  upon  the  the     obligation     required     by     tlie 

principal   obligor   to   live   with   the  bond.'' 

female,  nor  does  it  impose  upon  the  *7  Herring  v.  Hoppoek,  15  N.  Y* 

female  or  her  offspring  any  obliga-  409^  per  Paige,  J.;  Screws  v.  Wat* 

tion  to  live  with  him.    Whether  Hv-  son,  48  Ala.  628. 

ing  together  in  peace  and  amity,  or  •&  McDonald  v.  Fett,  49  OaL  854 

living    together    in    violence    and  >•  Dawson    v.    Baum,    8    WadL 

tumult,  or  living  separate  by  mutual  Terr.  464. 
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S  679.  Miscellaiieoiui  cases  ooncerning  sureties  on  bonds  given 
in  the  course  of  the  administration  of  justice. — ^Where  a  com- 
plainant in  chancery  obtained  the  appointment  of  a  receiver 
to  take  charge  of  the  property  in  controversy,  and  executed  a 
bond  conditioned  to  pay  ''all  damages  and  costs  which  may 
be  awarded"  to  respondents  by  reason  of  the  wrongful  ap* 
pointment  of  such  receiver,  it  was  held  that  it  was  not  neces- 
sary before  bringing  suit  on  the  bond  that  the  plaintiff  should 
have  his  damages  awarded  him,  either  at  the  time  of  the  de- 
termination of  the  original  suit  or  by  the  institution  of  a  suit 
against  the  principal  alone.^^  The  surety  for  the  appearance 
of  a  party  attached  for  contempt  of  court  is  discharged  if  the 
proceedings  against  the  principal  are  discontinued,  even  though 
they  are  subsequently  revived.**  A  prosecution  bond  was 
given  with  surety,  which  was  objected  to  by  the  defendant  in 
the  suit,  and  a  new  bond  with  another  surety  was  given. 
Held,  this  did  not  discharge  the  surety  in  the  first  bond.  The 
second  bond  was  supplemental  to  the  first,  and  the  siu*eties  on 
both  were  liable.*^ 

§  680.  MisoeUaneoiis  cases,  continued— Liability  of  sureties  of 
next  friend— Bemoval  bond. — ^Where  sureties  obligated  them- 
selves to  pay  ''eventual  condemnation  money,"  which,  of 
course,  was  to  the  effect  that  they  bound  themselves  to  pay 
whatever  amount  might  be  found  against  their  principal  by  a 
jury,  and  a  judgment  was  entered  against  their  principal  with- 
out the  verdict  of  a  jury  in  pursuance  of  a  secret  arrangement 
between  the  plaintiff  and  the  principal,  and  several  years  then 
elapsed  without  further  action,  it  was  held  that  judgment 
could  not,  upon  application  of  the  plaintiff,  be  entered  against 
the  sureties  nunc  pro  tunc.*^  A  surety  on  a  bond  executed  in 
the  course  of  judicial  proceedings,  and  upon  which  a  judg- 
ment of  forfeiture  has  been  rendered,  cannot,  it  is  held,  enjoin 
the  levying  of  an  execution  under  such  judgment  for  causes 
which  he  might  with  due  diligence  have  known  and  pleaded 
to  the  suit  in  which  the  judgment  was  obtained.**  Where  a 
judgment  by  default  was  vacated  upon  condition  that  de- 

«•  Thayer  ▼•  Hnrlbnrt,  5  Iowa  «>  Bnie  v.  Wooten,  7  Jones' Law 
(Clarke),  521.  (N.  0.),  441. 

41  Lamonte  v.  Ward,  36  Wis.  658.       «8  Wmis  v.  BMdb,  76  Ga.  74S. 

**  Glegg  V.  Darragh,  63  Tex.  857. 
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f  endant  enter  into  an  obligation  with  auffieient  snretgr  to  pay 
whatever  might  be  recovered  of  defendant  ''should  the  plain- 
tiff finally  prevail  in  the  suit/'  and  such  an  obligation  was  ex- 
ecuted, held,  that  no  execution  could  issue  against  the  surety 
untU  there  had  been  a  final  determination  of  the  suit,  and 
therefore  the  surety's  refusal  was  no  ground  for  an  attach- 
ment for  eontempt.^^  The  plaintiff  who  is  not  entitled  to  re- 
cover against  the  principal  defendant  cannot,  it  is  held,  re- 
cover against  the  sureties  on  his  appeal  bond;  and  the  sureties 
may  avail  themselves  of  any  defense  against  a  motion  for 
jifdgment  upon  bond  of  which  the  principal  defendant  could 
have  availed  himself .*•  In  an  action  for  the  recoveiry  of  per- 
sonal property  the  sureties  on  an  undertaking  ''for  the  pay- 
ment to  Ihe  defendant  of  such  sum  as  may,  from  any  cauBe» 
be  adjudged  against  the  plaintiff"  upon  a  judgment  adverse  to 
the  plaintiff,  are  liable  for  the  costs  of  the  action;  but  this 
liability  is  held  limited  to  the  amount  of  the  penalty  stated  in 
the  bond,  with  interest  from  the  date  of  judgment  and  such 
costs  as  may  be  incurred  in  enforcing  the  judgment.^^  It  has 
been  held  that  where  a  next  friend  fails  to  account  for  the 
fruits  of  the  litigation  he  and  the  sureties  on  his  bond  as  such 
may  be  sued  wherever  they  are  found ;  he  is  not  an  o£9cer  of  the 
court  in  such  a  sense  that  the  consent  of  the  court  tiiat  ap- 
pointed him  must  first  be  obtained.^^    Ordinarily  only  nominal 


«^  Sanders  v.  Sanders,  30  a  C. 
229. 

«•  Sharon  v.  Sbaron,  84  Cal.  433. 

«7  Carlon  v.  Dixon,  14  Oreg.  293, 
foUowed  in  Jordan  v.  La  Vine,  15 
Oreg.  329.  For  the  liabUity  of 
sureties  upon  a  ne  exeat  bond 
given  by  defendant  in  a  divorce 
suit,  see  GadweU  v.  Bandall,  36 
Mich.  251. 

«>In  Harv^  v.  Atkinson,  100 
Oa.  178,  28  8.  E.  Bep.  31,  a  minor 
suing  by  his  next  friend  recovered 
a  judgment  for  $2,000  and  before 
the  mon^  was  paid  over  to  him,  the 
next  friend  gave  bond  with  sureties, 
by  order  of  court,  conditioned  to 
faithfully  account  for  the  money. 
The  minor  having  become  of  age 
made  demand  for  the  monfy  and, 


the  next  friend  having  failed  to 
produce  it,  brought  suit  in  another 
county  against  principal  and  sure- 
ties. It  was  held  that  no  order  of 
the  court  appointing  the  next 
friend  was  necessary  to  fix  his  lia- 
bility and  that  of  his  sureties.  The 
court  said:  ''We  do  not  recognise 
in  this  trustee,  for  such  the  prochein 
ami  became  when  he  received  the 
fruits  of  the  action  to  the  use  of 
the  minor,  such  an  officer  of  the 
court  as  makes  him  amenable  only 
to  the  orders  of  that  court.  As 
long  as  he  was  prochein  ami  and 
representing  the  minor  in  pending 
litigation  under  appointment  by  the 
judge  of  that  court,  or  holding  the 
fund  during  the  infancy  of  the 
beneficiary,  it  is  quite  probable  thaty 


1058 


SUBETIES  ON  JUDICIAL  BONDS. 


§580 


damages  can  be  recovered  on  a  bond  given  on  the  removal  of  a 
case  from  a  state  court  to  a  United  States  Court.^^ 


without  an  order  from  the  court 
appointiiig  him  authorizing  such  an 
aetiouy  he  was  not  liable  to  suit 
in  another  jurisdiction  respecting 
any  matter  growing  out  of  the  liti- 
gation instituted  hy  him  as  next 
friend,  or  his  failure  to  account 
for  said  fund;  but  after  he  had  re- 
ceiTed  the  fruits  of  the  litigation, 
and  had  executed  a  bond  condi- 
tioned to  aeeount  for  the  fund, 
which  being  a  sum  certain  had  been 
entrusted  to  his  care,  he  became  an 
ordinary  trustee  answerable  upon 
his  bond,  after  the  beneficiary  at- 
tained his  majority,  in  any  court 
which  might  have  jurisdiction  of 
the  person  and  subject  matter." 

**  In  Henry  ▼.  Louisville  ft  Nash- 
ville B.  B.  Co.,  91  Ala.  585,  8  So. 
Bep.  843,  defendant  was  sued  on  a 
bond  given  by  it  on  the  removal  of 


a  case  from  the  state  to  the  United 
States  court  conditioned  to  be  void 
if  said  company  ''shall  enter  in 
said  Circuit  Court  of  the  United 
States  on  the  first  day  of  the  next 
term  thereof  a  copy  of  the  record 
in  said  suit,  and  shall  pay  all  costs 
that  may  be  awarded  by  said  circuit 
court,  if  said  court  shall  hold  that 
said  suit  was  wrongfully  or  im- 
properly removed  thereto."  The 
breach  alleged  was  that  the  com- 
pany did  not  enter  a  copy  of  said 
record  in  the  U.  S.  court.  Held,  in 
the  absence  of  proof  of  actual 
damages — such,  for  instance,  as 
might  have  resulted  from  the  in- 
solvency of  the  defendant  pending 
the  removal  proceedings  —  only 
nominal  damages  could  be  recovered, 
and  that  it  was  error  to  direct  a 
verdict  for  defendants. 
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OP  BAIL. 


697. 


598. 


9  581.    Bail  generally  entitled  to  the     9  595. 
rights    of    a    8aret7--Oon- 
atmction. 

582.  Bail  taken  without  statutory 

or   common    law   authority 
usually     held     void — Cash       59^^ 
baO— Authority    of    U.  S. 
commissioners  to  take  bail 
— ^Extradition. 

583.  Surety  held  released  by  giv- 

ing time — Alteration. 

584.  Belease  of  surety  by  altera- 

tion continued. 

585.  Discharge  of  bail  by  surren- 

der of  prindpaL 

586.  Same  continued. 

587.  Bight  of  bail  to  arrest  prin- 

cipal— Surrender  cannot  be 
recalled. 

588.  When  sickness  or  death  of 

principal  excuses  baiL  699. 

589.  Exoneration  of  bail  by  act 

for  which  he  is  bound  being 
rendered  unlawful. 

590.  How  liability  of  bail  affected 

by  enlistment  of  principal       600. 
in  the  army. 

591.  How  liabiHty  of  bail  affected 

by  subsequent  imprisonment 
of  principal 

592.  Subsequent  imprisonment  of 

princii>al  continued. 

593.  When  bail  liable  if  accused 

appear  and  afterwards  es-* 
cape. 

594.  How  liability  of  bail  affected 

hy  term  of  court  not  being 
held— Continuing    case    to 
subsequent  term — Change  of       604. 
▼enue,    etc.— Bail    in    bas- 


601. 
602. 


603. 


tardy  bond. 
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How  liability  of  bail  affected 
by  transfer  of  case  to  an- 
other court — Meaning  of 
phrase  ''abide  the  judg- 
ment and  orders  of  court." 

When  bail  bound,  though 
principal  not  liable  to  ar- 
rest— ^Duress  of  principal, 
etc. 

Liability  of  bail  when  prin- 
cipal indicted  for  another 
offense — ^Amendment  of  dec- 
laration— Change  of  form 
of  action. 

Bail  may  defend  suit  against 
principal — ^App royal  of 
bond  need  not  be  indorsed 
thereon — ^Pardon  of  princi- 
pal— Other  cases. 

Bail  in  civil  case  not  dis- 
charged by  issuing  of  fi.  fa. 
first  against  principal — 
Other  cases  concerning  ca. 
sa. 

What  the  recognisance  must 
show — ^Authority  of  ofiicer 
taking  same — Offense  need 
not  be  technically  described. 

Bequisites  of  criminal  re- 
cognisance in  Texas. 

Forfeiture  of  recognizanee^ 
Proceedings  on — Defenses 
in. 

Defenses  to  forfeiture  con- 
tinued—Conditional  deliY- 
ery— Want  of  consideration. 

Forfeiture  of  reeognisanoe, 
continued  —  Defense  s-* 
Pleadings. 
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§005.    BefenseB      vnaTailable      to 
^  snretj  by  reason  of  estop- 
peL 

606.  Bail  cannot  qaestion  legality 

of  proceedings  in  which  the 
bond  was  taken,  nor  judg- 
ment of  forfeiture — Cannot 
question  indictment. 

607.  When   judgment    of    forfei- 

ture may  be  vacated. 

608.  Vacation  of  forfeiture  con- 

tinued. 

609.  When  failure  to  indict  prin- 

cipal does  not  discharge 
bail — Justification  of  bail 
— Other  cases  holding  bail 
Uabie. 


9610.  Whether  agreement  to  in- 
demnify criminal  bail  is 
void  as  against  public  pol- 
icy. 

611.  Effect  on  surety's  liability 

where  principal  is  placed 
beyond  his  control  by  act 
of  Uiw — ^How  liability  af- 
fected when  principal  fails 
to  attend  trial  because  of 
fear  '  of  bodily  harm — 
Quashing  indictment — Nolle 
pros. 

612.  Miscellaneous  cases  holding 

bail  discharged. 

613.  Miscellaneous   cases  holding 

bail  liable. 

614.  Measure  of  damages. 


§  681.  Bail  generally  eatitled  to  the  righte  of  a  surety— Ckm- 
stmctioiL — ^Bail  is  a  word  used  to  designate  the  person  or 
persons  who  become  responsible  for  the  future  appearance  of 
an  individual,  and  thereby  procure  his  release  from  present 
imprisonment.  No  general  discussion  of  the  subject  of  bail 
will  be  here  attempted.  Attention  will  be  directed  only  to 
such  portion  thereof  as  especially  concerns  the  subjects  treated 
of  in  this  work.  Though  nothing  passes  between  the  bail  and 
the  creditor  in  a  civil  case,  yet  such  bail  are  considered  by 
act  and  operation  of  law  as  sureties,  and  are  entitled  to  the 
benefit  of  the  general  principles  relative  to  sureties  as  appli- 
cable to  them.^  This  is  true  whether  the  obligation  of  the 
sureties  is  in  form  ''a  technical  recognizance  such  as  is  entered 
into  in  open  court  and  spread  upon  the  journal  of  its  pro- 
ceedings" 3  or  a  bail  bond.   The  word  recognizance  in  a  statute 


1  Bathbone  ▼•  Warren^  10  Johns,  held  not  such  an  offense  as  renders 

587;   Campan  v,  Seeley,  30  Mich,  the  principal  liable  for  a  contempt 

57;  West  v.  Ashdown,  1  Bing.  164;  of  court.    In  re  Dill,  32  Kan.  668. 

Toles  ▼.  Adee,  84  K.  Y.  222.     A  >MeNamara  ▼.  People,  183  HI. 

proceeding  to  enforce  a  forfeited  164,  55  N.  E.  Bep.  625,  is  a  good  il- 

recognizanee,  taken  in  a  criminal  lustration  of  the  nature  and  effect 

proceeding,  is  held  to  be  a  civil  of  a  recognizance  taken  in   open 

proceeding.        Commonwealth      ▼•  court  and  the  procedure  to  enforce 

Hughes,  13  Bush  (Ky.),  849;  State  it.    Goughlin  having  been  indicted 

V.  Chandler,  79  Me.  172.    Allowing  for  offering  a  bribe  to  a  juror,  his 

recognisance    to    be   forfeited  bail  was  fixed  at  $5,000  and  the 
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reeord  for  Jane  22^  1899,  contains  conditions  of  the  recognicance,  did 

tlie  following  entry:     ^'Tbis  day  not  sign  any  recognisance  or  any 

come  Daniel  Gonghlin,  as  principal,  bond  and  the  proceeding  is  an  at- 

and  Michael  McNamara  and  Will-  tempt    to    deprive    defendants    of 

iam  F.  Mahoney,  as  sureties,  and  property   without   due  process  of 

severally   acknowledge   themselves  law,    held    not     good, — defendants 

to  owe  and  be  indebted  unto  the  could  not  dispute  the  record,  and, 

People  of  the  State  of  Illinois  in  by  statute,  need  not  sign  when  the 


the  penal  sum  of  $5,000,  to  be  lev- 
ied  of   their   goods   and    chattels^ 


recognizance  is  taken  in  open  court; 
(6)   that  the  recognizance  in  (jues- 


lands  and  tenements,  respectively,  tion  was  not  copied  into  the  record 

yet   to  be  void   on  the   condition  until  subsequent  to  its  date,  June  22, 

that  the  said  Daniel  Goughlin  shall  1899,  held  not  good,  it  was  sufficient 

personally  be   and   appear   before  that  the  clerk  copied  it  into  the  rec- 

the  Criminal  Court  of  Cook  County,  ord  at  any  time  during  the  term; 

now  in  session,  on  the  23d  day  of  (7)  nul  tiel  recognizance,  held  that 

June,  A.  D.  1899,  and  from  day  to  "a  plea  of  that  character  interposed 

day,  and  from  term  to  term,  and  to   a   scire  facias  is  not   good.'' 

from  day  to  day  of  each  term,  un-  Opinion  by  Mr.  Justice  Craig.    For 

til  the  final  sentence  or  order  of  an  instance  of  recognizance  in  open 

said    court,    to    answer    unto    the  court  in  attachment  suit  to  obtain 

People    of    the    State    of    Illinois  release   of   attached   property   see 

upon  an  indictment  for  offering  a  Elder   v.   Prussing,   101    HI.   App. 

bribe  to  a  juror,  now  pending  in  655|  at  657.     It  is  held  that  the 

said  court  against  him,  and  abide  sureties  need  not  appear  in  open 

the  order  of  said  court,  and  not  de-  court  when  their  obligation  takes 

part  the  same  without  leave,  other-  the  form  of  a  bail  bond.    Hunt  v. 

wise  to  be  and  remain  in  full  force  United  States,  63  Fed.  Rep.  568,  11 

and  effect."    On  July  11,  1899,  the  C.  C.  A.  340;  State  v.  Eyermann, 

principal  failed  to  appear,  the  re-  Mo.  Sup.,  Feb.,  1903,  72  8.  W.  Bep. 

cognizance    was    forfeited    and    a  539;  State  v.  Abel,  Mo.  Sup.,  Oct., 

scire   facias   was   ordered    against  1902,  70  S.  W.  Bep.  487.    In  Smith 

him  and  his  sureties.    The  sureties  v.  Spencer,  63  Ga.  702,  cited  and 

pleaded  (1)  non  est  factum,  held  followed  in  Epps  v.  Buckmaster, 

bad   where  the   action  is  upon  a  104  Qa.  698,  at  702,  30  S.  E.  Bep. 

record — ^"a  person  can  not  dispute  959^  it  was  held  that  when  a  resi- 

a  record  by  saying  that  it  is  not  dent  of  New  York  as  surety  exe- 

his  deed'';  (2)  nil  debet,  held  bad  cuted  a  criminal  bond  and  caused 

because  ''where  the  record  shows  it  to  be  delivered  to  the  clerk  of  a 

an  indebtedness  defendant  cannot  Georgia  court  the  latter  might  by 

dispute   it";    (3)    a  plea   denying  the  usual  proceeding  of  forfeiture 

joint  or  several  liability,  held  bad  and    sci.   fa.    enter   up   judgment 

because    "whatever    the    liability  against  him.     On  the  other  hand, 

of   the   defendants,   whether  joint  it    has    been    held    that    where    a 

or  several,  appears  from  the  rec-  criminal   rcco^izance  has  not   in 

ord,  which  they  cannot  dispute";  fact  been  taken  before  the  magis- 

(4)  nul  tiel  record,  held  good  and  trate  or  oflScial  who  certified  that 

trial  had  by  the  record;    (5)  that  it  was  taken  before  him,  it  is  ut- 

defendants  did  not  stand  in  open  terly  void  and  of  no  binding  force 

court  and  consent  to  the  terms  and  on  the  suretiea    Thua^  in  Clnte  v. 
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has  been  held  to  refer  to  a  technical  recognizance.^  The  mles 
of  construction  are  the  same  as  those  applicable  to  other  con- 
tracts of  suretyship.    Thus  sureties  are  estopped  to  deny  the 

recitals  of  their  recognizance.'*  And  parol  evidence  is  admis- 
sible to  supply  the  place  of  omitted  recitals."    The  sureties 

Ionia  drevit  Jndge^  Mich.,  Jtiiie^  sued  on  sueh  bond  and  that  the 
11M)2,  91  N.  W.  Bep.  159,  the  bond  derk  had  no  authority  to  release 
given  by  a  prisoner  who  had  been  the  defendant  upon  filing  it.  And 
arrested  for  forgery  was  in  fact  quaere  whether  sneh  bond  was  ab- 
agn^  before  his  arrest  and  was  solutely  void|  or  one  that  could  be 
e«rtified  by  the  magistrate  on  the  enforced  by  proper  proeeedingq. 
foUowing  day;  held  that  a  judg-  Fahey  ▼.  People^  S  Colo.  App.  553, 
ment  of  forfeiture  was  properly  46  Pac.  Rep.  836.  Note  29,  fi  676. 
set  aside.  In  Commonwealth  ▼.  « Harris  ▼•  State,  60  Ark.  212, 
Hiekey,  172  Pa.  St.  39,  33  AtL  29  a  W.  Bep.  751. 
Bep.  188,  an  affidavit  of  defence  >  In  sei.  fa.  on  a  forfeited  recog- 
that  the  sureties  never  appeared  nizance  beginning:  "Georgia,  Cof- 
before  the  justice  who  signed  the  fee  County,"  and  conditioned  that 
certificate  of  acknowledgment  and  the  principal  would  "make  his  ap- 
approval  was  held  sufficient,  and  pearance  at  the  next  term  of  the 
it  was  held  whoUy  immaterial  that  superior  court  *  *  to  answer 
the  prisoner  had  been  released  on  any  indictment  the  grand  jury  may 
the  strength  of  the  bond  and  had  prefer  against  him,  for  disturbing 
escaped.  See  also  Dickinson  ▼.  divine  worship  at  the  A.  M.  E. 
States  20  Neb.  72,  29  N.  W.  Bep.  church  at  Wilsonville,  Ga.,"  it  was 
184^  and  Harris  v.  Simpson,  4  Lit-  held  not  to  be  erroneous  to  admit 
tell  (Ky.)  165|  14  Am.  Dec.  101,  the  following  evidence:  An  accu- 
and  note  at  p.  103.  See  §  602,  et  sation  in  the  City  Court  of  the 
seq.  same  date  charging  the  offence 
sA  Colorado  statute  provides  named  in  the  recognizance,  at  the 
that  any  person  convicted  of  a  time  and  place  therein  named;  an 
criminal  offense  may  replevy  the  indictment  therefor  in  the  Supe- 
fine  and  costs  by  entering  into  a  rior  Court,  at  the  term  next  there- 
recognizance  with  one  or  more  suf-  after,  and  oral  testimony  that  de- 
ficient freeholders  before  the  dis-  fendant  and  his  surety  at  the  city 
ttict  court  running  to  the  people^  court  demanded  indictment  by  the 
and  conditioned  to  pay  such  fine  grand  jury  and  had  the  recogni- 
and  costs  within  five  months  which  zance  prepared  and  executed  there: 
recognizance  shall  be  a  lien  on  Kirkland  v.  Candler,  114  Ga.  739, 
their  real  estate,  and  further  pro-  40  S.  E.  Bep.  734.  The  omis- 
vides  that  the  clerk  may,  upon  sion  of  the  name  of  the  prin- 
defanlt,  issue  execution  without  cipal  from  the  condition  of  a 
proeeeding  by  scire  facias.  Held,  criminal  bail  bond  held  not  to  vi- 
that  the  filing  of  a  bond  signed  tiate  it  when  the  meaning  is  made 
by  the  obligors  with  the  clerk  af-  certain  by  the  rest  of  the  instru- 
ter  adjournment  was  not  a  com-  ment:  Beeg  v.  Adams,  Wis.,  Nov., 
pliance  with  the  terms  of  the  stat-  1901,  87  N.  W.  Bep.  1067. 
vte^  that  no  execution  could  be  is- 
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are  bound  only  by  the  terms  of  their  contract.^  A  recogni- 
zance entered  into  on  Sunday  has  been  held  validJ  When  a 
criminal  recognizance  signed  by  two  or  more  sureties,  the  state 
may  proceed  against  any  one  or  more  of  them  without  dis- 
missing as  to  the  others.^ 

§  682.  Bail  taken  without  statutory  or  common  law  antfaor- 
ity  usually  held  void— Cash  bail— Authority  of  U.  S.  commis- 
sioners to  take  bail— Extradition. — ^The  first  essential  of  valid 
bail  is  that  the  ofiScer  taking  it  is  empowered  by  law  to  re- 
quire bail.^    His  authority  must  exist  at  common  law  or  must 

•  Thus,  in  Hudson  ▼.  State^  91  ness  or  the  work  of  his  ordinary 

6a.  653,  is  S.  £.  Bep.  432,  defend-  calling"     on    Sunday,     works     of 

ants  gave  a  bail  bond  eonditioned  charity  or  necessity  only  excepted, 

for  the  appearance  of  their  princi-  In    Adams    v.    Candler,    114    Qa. 

pal  to  answer  a  bill  of  indictment  151,    39    S.   E.   Bep.   893,   it   was 

in  the  county  court.    In  Georgia,  held  that  entering  into  a  recogni- 

county  courts  may  deal  with  in-  zance  on  Sunday,  when  the  prin- 

dictments  which  originate  in  and  cipal    was    not    in    custody,    was 

fire    transferred     from  the    Supe-  not  a  work  of  necessity  or  charity, 

rior  Court  or  with  ''accusations"  was     not     the     ''ordinary     call- 

which  originate  in  the  county  court  ing"  of  either  the     surety,    the 

It  was  held  that  the  failure  of  the  principal  or  the  state  who  were 

principal  to  answer  an  accusation  the  only  parties  to  it,  though,  in 

that  was  pending  when  the  bond  form  it  ran  to  the  Goremor    as 

was  given  did  not  amount  to  a  obligee,  and  therefore  the  recogni- 

breach  though  the  accusation  re-  sance  was  valid  and  enforceable, 
lated  to  the  same  offence.    "The        &  State  v.  Abel,  Mo.  Sup.,  Oct., 

bail  is  entitled  to  stand  on  his  con-  1902,  70  S.  W.  Bep.  487;  State  y. 

tract  according  to  its  terms,"  the  Eyermann,  Mo.   Sup.,  Feb.,   1903, 

court  said,  "and    no    indictment  72  S.  W.  Bep.  539. 
having  been  found  his  obligation        o  United  States  ▼•  Saner  (D.  C, 

has  not  been  broken."    In  Steams  W.  D.  Tex.),  73  Fed.  Bep.  100;  IT. 

V.  Hemenway,  162  Mass.  17,  37  N.  S    ▼.  Keiver  (U.  S.  0.  0.,  Wis.), 

E.  Bep.   766,  a   poor  debtor's  re-  56  Fed.  Bep.  422.    In  in  re  Carrier 

cognizance  was  conditioned     that  (D.  C,  Colo.)   57  Fed.  Bep.  578, 

the  principals  would  deliver  them-  od  petition  for  habeas  corpus,  the 

selves  up  "for  examination  before  petitioner   having   been     arrested 

some    magistrate    authorized      to  for  larceny  committed  in  Canada, 

act."  Held,  that  since  the  recogni-  it  was  held  that  since  there  was 

zance  referred     in     terms  to  the  no  provision  for  bail  in  the  act 

statute,  the    word    "magistrate"  of  congress  relating  to  extradition 

should  be  read  "court  or  magis-  the  U.  S.  Commissioner  was  jnsti- 

trate,"  which  was  the   sense  in  fied  in  refusing  to  take  bail  during 

which  it  was  used  in  the  statute.  continuances  that  were  taken  for 

Y  A  Georgia  statute  makes  it  un-  the  purpose  of  obtaining  further 

lawful  for  one  to  pursue  his  "busi-  testimony.    The  court  said  it  was 
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come  from  the  legislative  branch  of  the  government.^  <^  It  is 
not  enongh  that  a  court  rule  or  the  order  of  a  superior  court 
tells  him  he  may  admit  a  defendant  to  bail.^^  It  is  held  that 
without  statutory  authority  a  magistrate  has  no  power  to 

not  enough  that  there  was  nothing  that  when  a  writ  of  error  is  aUowed 

in  the  Aet  forbidding  the  aUow-  in  cases  of  conviction  of  infamous 

anee   of  bail  pending  a  hearing;  crimes   or   in   any   other   ease   in 

the  authority  should  be  expressed  which  it  will  lie^    *    *    the  eir- 

in  the  aet  itself.  cuit  court  or  district  court,  or  any 

10  United  States  y.  Hudson  (D.  justice  or  judge  thereof,  shaU  have 
C,  W.  D.  Ark.),  65  Fed.  Bep  68.  the  power,  after  the  citation  is 
A  criminal  bail  bond  taken  by  a  served,  to  admit  the  accused  to 
sheriff  without  authority  of  law  bail  in  such  sum  as  may  be  fixed, 
is  of  no  validity  even  as  a  com-  (See  11  Sup.  Gt.  Bep.,  page  iv.) 
mon  law  obligation.  State  ex  rel  Hudson,  having  been  convicted  of 
Owens  V.  Fraser,  165  Mo.  242,  65  assault  with  intent  to  kill,  in  the 
8.  W.  Bep.  569.  See  p.  247  official  District  Court  in  the  Western  Dis- 
edition  for  a  long  list  of  cases,  trict  of  Arkansas,  sued  out  a  writ 
Bail  bond  taken  by  mayor  without  of  error  in  the  United  States  Sa- 
authority,  of  no  validity:  Village  preme  Court  and  procured  an  or- 
of  Bcio  V.  Hollis,  7  Ohio  N.  P.  281.  der  to  be  entered  by  Mr.  Justice 
In  People  v.  Higgins,  151  N.  Y.  White  making  it  a  supersedeas  and 
570,  46  N.  E.  Bep.  1053,  the  statute  fixing  bail  at  $5,000  to  be  '^con- 
authorized  the  municipal  court  of  ditioned  according  to  law  subject 
Bochester  to  adjourn  the  examina-  to  the  approval  of  the  district 
tion  of  defendant  in  a  bastardy  judge.''  The  District  Court  re- 
proceeding  once  only  and  for  not  fused  to  admit  the  prisoner  to  bail, 
more  than  30  days.  The  Court  In  a  well  reasoned  opinion  by  Par* 
took  a  recognizance  conditioned  ker,  J.,  it  was  held  that  since  Con- 
fer the  appearance  of  the  defend-  gress  had  omitted  to  confer  upon 
ant  at  a  time  to  which  the  hearing  the  United  States  courts  the  power 
had  been  continued,  ''and  at  such  to  take  bail  after  conviction  such 
other  time  or  times  to  which  ad-  power  could  not  be  conferred  by 
joumments  may  be  had,"  and  a  rule  of  the  supreme  court,  and 
made  three  successive  continu-  that  therefore  if  the  district  court 
ances.  Held,  that  the  sureties  on  should  release  the  prisoner  on  bail 
the  bond  were  not  liable  for  the  pursuant  to  the  order  made  its  act 
failure  of  the  defendant  to  ap-  would  be  without  authority  of  law, 
pear  after  the  time  to  which  the  the  prisoner  would  go  scot  free, 
first  continuance  was  taken.  the  bail  bond  would  be  void  and  the 

11  In  United  States  y.  Hender-  sureties  could  not  be  held.  In  Hli- 
son,  65  Fed.  Bep.  68,  it  was  nois  it  has  been  held  that  the 
held  that  in  the  United  States  statement  in  the  text  is  not  appli- 
courts^  the  power  to  take  bail  in  cable  where  a  motion  is  made 
a  criminal  ease  is  wholly  depen-  for  bail  pending  hearing  upon  a 
dent  on  statutory  provisions  made  writ  of  habeas  corpus:  In  Matson 
by  Congress.  Bule  36  of  the  Unit-  v.  Swanson  et  al,  131  HL  255,  23 
ed  States  Supreme  Court  provides  N.  E.  Bep.  595,  "Bodelson,  being 
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take  a  deposit  of  cash  in  lieu  of  bail  and  that  such  depoait 
if  taken  may  be  recovered  back.**    Sec.  1014,  U.  S.  Eev.  Stat., 

provides  that  ''for  any  erime  or  offense  against  the  United 

in  jail  under  a  ea.  sa.  issued  from  bound  to  obey  the  writ  when  he 
the   circuit   court   at  the  suit   of  received  it,  and  to  admit  the  pris- 
Garlson,  for  whose  use  this  suit  is  oner  to  bail  when  he  tendeired  the 
brought,  applied  by  petition  to  one  prescribed  bond.    The  moment  the 
of  the  judges  of  that  court  for  a  sheriff  received  the  writ  of  habeas 
writ  of  habeas  corpus.    The  judge  corpus,   the   custody   of   the  peti- 
ordered  that  the  writ  issue     and  tioner  by  virtue   of   the  writ   of 
that  the  sheriff  take  bail  of  Bod-  capias    ad     satisfaciendum   termi- 
elson  to  appear  three  days  there-  nated,  and  his  custody  by  virtue  of 
after.     After  many  postponements  the  writ  of  habeas  corpus  began, 
the  bail  was  forfeited  for  his  non  because  the  authority  of  aU  other 
appearance,"  and  suit  was  brought  writs  gives  way  and  yields  to  the 
for  the  amount  for  the  collection  authority  of  that  writ.    The  peti- 
of  which  the  ca.  sa.  issued.     The  tioner  was  not  compelled  to  give, 
appellate  court,  by     Mr.     Justice  bail,  but  he  had  a  right  to  do  so  mi- 
Gary,  held  (31  111.  App.  594),  that  der  the  order  of  the  court,  and  he 
there  could  be  no  recovery  because  elected  to  avail  of  that  right  and 
the  bond  itself  is  void.    "There  is  to  be  thereby   relieved  from  im- 
no  statute  or  common  law  for  set-  prisonment  pending    the    hearing, 
ting   at   liberty^     temporarily,   on  When,    therefore,    the    petitioner 
any  form  of  security,  one  in  cus-  gave  the  bail,  he  was  not  hdd  vat- 
tody  under  final  process  in  a  civU  der  the  writ  of  capias  ad  satisfae- 
case,    except    under    the    act    con-  iendum,  but  under  the  writ  of  ha- 
ceming  insolvents,"  said  the  ap-  beas  corpus,  and  so  it  was  the  aet 
pellate  court,  and  ''an  order  to  the  of  the  court  in  ordering  the  writ 
sheriff  to   take   such  bail   as  the  of  habeas  corpus,  and  not  the  aet 
statute   prohibits,   does  not   make  of  the  sheriff  in  admitting  him  to 
that  bail  valid,  and  give  the  party  bail,  that  released  him  from  cns- 
for  whom  it  was  intended  as  a  se-  tody  under  the  former  writ." 
curity,  any  remedy  upon  it."  This        i^in  Beinhard  v.  City  of  Colum- 
judgment  was  reversed  by  the  su-  bus,  49  Ohio  St.  257,  31  N.  £•  Bep. 
preme  court  which  held  that  while  35,  plaintiff,  having  been  arrested 
it  is  true  a  sheriff  had  no  authority  without  warrant  for  a  misdemean- 
to  take  bail  upon  his  own  motion,  or  deposited  $200  in  lieu  of  baU 
it  was  otherwise  when  he  was  act-  for  himself  and  his  companion  and 
ing  under  the  direct  orders  of  a  thereupon  was  released.    He  failed 
court  of     competent     jurisdiction,  to  appear  at  the  time  fixed  for  his 
And   even  if  it  was  erroneous  to  hearing   and   the   money   was   de- 
issue    the    writ    of    habeas    corpus  clared  forfeited  and  turned  over  to 
and  admit  the  petitioner  to  bail,  the  city  treasurer.    The  court  held 
before  the  return  of  the  writ,  yet  that  the  right  to  take  baU  did  not 
the  court    lad   jtirisdiction    of  the  imply    the    right    to    take    money 
subject  matter  and  the  person  and  ifl  lieu  of  bail  and  ^at  though  the 
the  order    was    not    void.    ' '  The  city  had  turned  the  money  over  to 
sheriff  had  no  discretion,  but  was  the  county  as  money  eoHeeted  for 
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States,  the  offender  may  *  *  by  any  commissioner  of  a 
eircnit  court  to  take  bail,  •  • .  or  by  any  •  •  justice  of 
^e  peace  or  other  magistrate,  of  any  state  where  he  may  be 
found,  and  agreeable  to  the  usual  mode  or  process  against 
offenders  in  such  state,  *  *  be  arrested  and  imprisoned, 
or  bailed,  as  the  case  may  be,  for  trial  before  such  court  of 
the  United  States  as  by  law  has  cognizance  of  the  offence." 
Construing  this  the  court  reached  the  following  conclusions: 
(1)  Sec.  1014  assimilates  all  the  proceedings  for  holding  ac- 
cused persons  to  answer  before  a  court  of  the  United  States, 
to  the  proceedings  had  for  similar  purposes  under  the  laws 
of  the  state  where  the  proceedings  take  place.  (2)  The  term, 
''agreeably  to  the  usual  mode  of  process  against  offenders 
in  such  state,"  as  used  in  the  statute,  should  be  so  construed 
as  to  include  all  the  regulations  and  steps  incident  to  the  pro- 
ceedings before  the  commisioner  from  its  commencement  to 
its  termination,  as  prescribed  by  the  state  laws,  so  far  as  they 
may  be  applicable  to  the  federal  courts.  (3)  The  authority 
of  the  commissioner,  therefore,  to  take  bail  for  the  appearance 
of  an  accused  person  to  further  answer  the  charge  before  him 
is  existent  or  non-existent  accordingly  as  it  may  be  conferred 
upon  or  denied  to  examining  magistrates  by  the  laws  of  the 
state  in  which  the  proceedings  before  the  commissioner  may 
be  pending.  (4)  Bail  bonds,  taken  by  the  commissioner,  should 
conform  in  all  substantial  particulars  to  the  requirements  of 
the  state  laws,  so  far  as  such  laws  may  be  applicable  to  the 
federal  courts.^'    Accordingly,  when  the  state  statute  requires 

tnesy  the  plaintiif  was  entitled  to  and  the  balance  paid  to  the  de- 
reeover  it  back.  Citing  II  Green-  f  endant  as  if  he  had  made  the  de- 
leaf  Et.,  §  121;  Butler  v.  Foster,  posit. 

14  Ala.  323;  Norton  v.  Dan  vers,  7  isMazey,  J.,  in  U.  S.  v.  Saner 

Term  Bep.  375.     Where  a    sheriff  (D.  C,  W.  D.,  Tex.),  73  Fed.  Bep. 

accepts  money  in  lieu  of  bail,  with-  100.     In  this  case  the  Texas'  stat- 

out  authority  to  do  so,  he  is  re-  ntes    required,    ''that    the    offence 

quired  to  account  to  the  state  for  of  which  the  defendant  is  accused 

the    amount    received.     State    v.  be  distinctly  named  in  the  bond, 

Seanlon,  2  Ind.  App.  320,  28  N.  £.  and  that  it  appear  therefrom  that 

Bep.  426-430.     In  State  v.  Owens,  he  is  accused     of     some     offence 

112  Iowa  403,  84  N.  W.  Bep.  529,  against  the  laws  of  the  state,"  and 

it  was  held  that  where  a  stranger  authorized  the  magistrate  to  take 

deposits  cash  as  bail  the  sum  de-  bail  for  the  further  appearance  of 

posted  shaU  be  used  to  pay  the  the  accused  before  himself.    It  was 

flae  aflseased  against  the  defendant  therefore    held    that    in  Texas    a 
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the  bond  to  set  forth  the  offence  it  must  do  so  or  be  Toid.^^ 
Where  a  state  statute  does  not  require  the  offence  to  be  stated 
in  the  bond  a  bond  not  stating  it  is  good.^^  Where  a  state 
statute  requires  that  the  accused  be  held  to  appear  not  later 
than  to  the  next  term,  a  bond  conditioned  for  his  appearance 
at  some  subsequent  term  is  void.^^    The  reasoning  of  courts 

United  States  commissioner  has  tc  the  charge  of  having  on  or 
like  power  to  take  bail  for  the  about  the  —  day  of  — ,  189 — ^ 
appearance  of  the  defendant  for  within  said  distrieti  in  violation  of 
further  examination  before  himself,  section  —  of  the  Revised  Statutes 
But  the  bond  taken  in  this  case  de-  of  the  United  States,  unlawfully 
scribed  the  prisoner's  offence  as  conspiring  to  defraud  the  United 
'^  having  and  receiving  into  his  States,  and  then  and  there  abide 
possession  and  concealing  smuggled  the  judgment  of  said  court  and  not 
goods,"  Held,  that  these  words  did  depart  without  leave  thereof,'' 
not  describe  any  offence  against  and  the  other  of  which  was  con- 
the  United  States  and  that  there-  ditioned  in  the  same  words  except 
fore  the  sureties  were  not  bound,  that  the  offence  was  described  as 
The  court  distinguished  the  case  of  ''unlawfully  aiding  and  abet- 
United  States  v.  Evans,  2  Flip.  605,  ting  the  landing  of  Chinese 
2  Fed.  Bep.  147,  by  the  fact  that  laborers  in  the  United  States.'' 
that  case  arose  in  Tennessee  the  su-  It  was  held,  reversing  the 
preme  court  of  which  state  has  circuit  court,  that,  under  see- 
held  that  a  bail  bond  is  good  tion  1014,  U.  8.  Bev.  Stat.,  a  eir- 
"without  even  a  specification  of  cuit  court  commissioner  has  power 
the  offence  charged  against  the  de-  in  Oregon  to  admit  a  defendant  to 
f endant. ' '  State  v.  Adams,  3  Head  bail  after  indictment  because  by 
(Tenn.)  261.  See,  also.  State  v.  Sees.  1304  and  1309,  Oregon  Stat- 
Bye,  9  Yerg.  (Tenn.)  386.  utes,  such  power  is  given  to  a  com- 

14  United  States  v.  Sauer,  73  Fed.  mitting  magistrate     after     indict- 

Bep.  100,  supra.  ment  in  the  state  courts,  and  that 

IB  State  V.  Adams,  3  Head  (Tenn),  both  bonds  were  good  though  they 
261,  supra.  In  United  States  v.  did  not  describe  with  technical  ac- 
Dunbar  (Oregon),  83  Fed.  Bep.  151,  curacy  the  crimes  for  which  the 
27  G.  G.  A.  488,  48  U.  S.  App.  531,  defendant  had  been  indicted  be- 
Dunbar,  having  been  indicted  and  cause  it  is  sufficient  under  the  Ore- 
then  arrested  on  a  bench  warrant,  gon  statutes  (Sec.  1470),  that  the 
defendants  executed  two  bail  bonds  crime  he  described  ^^ generally." 
before  a  United  States  circuit  court  i«  In  United  States  v.  Keiver  (U. 
commissioner,  neither  of  ^hich  re-  S.  G.  0.,  Wis.)  56  Fed.  Bep.  422, 
cited  any  indictment,  and  one  of  action  on  a  bail  bond,  the  prinei- 
which  was  conditioned  that  he  pal  was  taken  before  a  U.  S.  com- 
should  ''personally  appear  before  missioner  at  Superior,  Wis.,  on  a 
the  district  court  of  the  United  complaint  charging  embezzlement 
States  in  and  for  the  district  afore-  and  was  released  on  giving  baU  for 
said,  at  Portland,  Oregon,  when-  his  appearance  at  a  special  term  of 
ever  requested  to  do  so,  to  answer  the  U.  S.  distriet  court  to  be  held 
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reaching  different  conclusions  is  stated  in  the  notes  to  this  sec- 
tion. It  has  been  held  that  the  U.  S.  courts  in  proceeding  upon 
a  recognizance  are  not  restricted  to  remedies  provided  by  the 

at  Madison  on  June  21,  1892,  which  night,  and  on  a  Sunday  as  weU  as 
had  not  yet  been  ealled  and  the  on  a  week  day.  If  it  were  option- 
ealling  of  which  was  discretionary  al  with  the  prisoner  to  be  coznmit- 
with  the  judges  and  which,  as  a  ted  to  await  his  trial  at  the  pend- 
matter  of  fact,  was  afterwards  iug  term  or  at  the  next  regular 
called  for  June  14,  1892.  The  Wis-  term,  it  would  be  quite  apparent 
consin  statutes  in  reference  to  bail  that  he  could  not  waive  that  right, 
provided  that  the  accused  might  and  be  committed  to  await  trial 
give  bail  for  his  appearance  at  at  some  subsequent  t^rm  of  the 
the  next  term  of  the  circuit  court  court.  At  common  law  the  prison-, 
of  the  county  or  at  the  term  then  er,  when  let  to  bail^  was  required 
pending  and  from  term  to  term  to  appear  at  the  next  term  at  which 
thereafter.  It  was  held  that  the  he  could  be  tried.  4  BL  Comm.  296. 
bond  was  absolutely  void.  The  The  statute  takes  the  place  of  the 
Court,  Bnnn,  J.,  said:  "Now,  the  common  law  on  the  subject  and 
term  at  which  the  prisoner  should  requires  bail  to  be  taken  for  the 
be  required  to  give  bail  to  appear  appearance  of  the  accused  at  his 
is  either  regulated  by  statute,  or  option,  either  at  the  then  pending 
must  rest  wholly  in  the  discretion  term  or  the  next  regular  term." 
of  the  committing  magistrate.  And  Citing  People  v.  Mack,  1  Parker 
if  he  can  pass  over  two  general  Crim.  Rep.  567,  where  a  like  ruling 
terms  of  the  court  at  which  the  was  made  on  like  facts.  ComeU 
prisoner  might  be  tried,'  there  is  v.  Barnes,  7  Hill  (N.  Y.)  37,  was  an 
no  reason  why  he  might  not  pass  action  against  the  sureties  on  the 
over  three  or  any  number  of  terms,  official  bond  of  a  constable  to  re- 
Bat  I  take  it  the  statute  is  the  cover  damages  for  his  failure  to 
measure  of  authority  for  holding  levy  under  an  execution.  Held, 
to  bail,  and  that,  when  the  magis-  on  demurrer  that  the  declaration 
trate  transcends  that^  he  is  with-  was  bad  because  it  failed  to  show 
out  Jurisdiction.  Upon  giving  bail,  jurisdiction  of  the  defendant  on 
the  prisoner  is  handed  over  to  the  the  part  of  the  justice.  People  v. 
surety,  in  the  place  of  being  held  Young,  7  Hill  (N.  Y.)  44,  was  debt 
in  custody  by  the  sheriff.  The  nee-  on  a  recognizance.  The  declaration 
essity  for  limitation  in  case  of  ad-  wslb  held  bad  on  demurrer  because  it 
mitting  to  bail  is  the  same  as  in  stated  merely  that  the  prisoner  was 
committing  to  prison  for  the  want  charged  with  larceny.  No  averment 
of  bail,  and  the  right  or  privilege  in  that  the  charge  was  under  oath  or 
the  one  case  can  no  more  be  waived  that  the  recorder  had  reason  to 
than  in  the  other.  The  bail  have  believe  the  accused  guilty  or  had 
the  custody  of  the  prisoner,  and  decided  to  commit  him.  ''Bail," 
may  take  him  at  any  time  or  in  said  the  court,  ''is  given  to  save 
any  place.  His  dwelling  is  no  a  party  from  imprisonment;  and 
longer  bis  castle,  as  against  the  unless  the  magistrate  holds  the  ease 
right  of  the  sureties,  but  may  be  to  be  one  In  which  it  is  proper  to 
entered     at  any  time  of  day  or  eommiii  there  is  no  authority  to 
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take  baiL  This  does  not  appear  ed,  the  authority  therafor  should 
to  have  been  such  a  ease,  and  the  rest  upon  ezpreas  law,  and  net 
defendant  is  entitled  to  jndg-  upon  eonstruction  or  impUcatioa. 
ment."  Vose  v.  Dean,  7  Mass,  To  hold  that  an  unauthorized  per* 
280,  was  scL  fa.  on  a  forfeited  son  may  accept  a  recognizance 
recognizance  of  one  Harris  charged  running  to  the  state,  which  will 
with  receiving  stolen  goods,  taken  bind  the  person  entering  into  it  is 
by  a  justice  of  the  peace  to  secure  to  hold  that  one  private  unauthor- 
treble  damages  in  the  event  of  Har-  ized  person  may  make  another  the 
ris'  conviction.  No  statute  an-  debtor  of  the  state — a  proposition 
thorized  the  justice  to  take  such  illogical  in  theory  and  dangerous 
recognizance.  Held,  that  it  was  in  practice."  Citing  Powell  v* 
utterly  void  and  judgment  was  en-  State,  15  Ohio  579;  State  v.  Clark, 
tered  that  the  sureties  recover  15  Ohio  595;  Williams  v.  Shelby, 
back  the  amount  of  a  judgment  they  2  Ore.  144;  Harris  v.  Simpson,  14 
had  paid  to  the  obligee.  In  Diddn-  Amer.  Dec  101,  and  4  litt.  (Ky.) 
son  V.  State,  20  Neb.  72,  29  N.  W.  and  note.  In  Lamb  v.  Dillai^  94 
Bep.  184  at  187,  a  statute  authorized  Qa.  206  at  208,  it  was  held  that 
the  court  when  any  person  had  where  the  statute  made  it  the  duty 
been  indicted  for  a  felony  but  not  of  a  sheriff  to  take  a  prisoner  whom 
arrested  or  recognized  to  appear,  to  he  had  arrested  under  a  warrant  is- 
enter  an  order  fixing  the  amount  sued  in  another  county  with  the  war- 
of  bail,  whereupon  the  officer  serv*  rant  to  the  county  in  which  the  of* 
ing  the  warrant  might  release  the  fence  is  alleged  to  have  been  corn- 
accused  on  bail  in  the  amount  spe*  mitted  for  examination,  the  sheriff 
cified  in  the  order.  The  court,  in  had  no  power  to  release  the  prisoner 
tbis  case,  after  the  arrest  and  ap*  on  bail  in  the  county  where  he  was 
pearance  of  the  accused,  made  found  because  there  is  no  law  an* 
such  an  order  and  the  sheriff  took  thorizing  the  acceptance  of  a  bond 
such  bond.  Held  that,  since  the  in  a  eounty  other  than  that  in 
facts  did  not  bring  the  case  clearly  which  the  offence  was  committed 
within  the  statute,  the  court  was  and  must  be  tried.  In  Jones  ▼• 
without  authority  to  make  the  or-  Gordon,  82  Ga.  570,  a  justice  of 
der,  the  sheriff  had  no  authority  the  peace  of  Hancock  eounty  is* 
to  take  the  bond,  and  the  bond  was  sued  a  warrant  for  the  arrest  of 
absolutely  void,  not  even  good  as  one  Smith  on  a  eharge  of  burglary 
a  common  law  obligation.  The  committed  in  Baldwin  county,  and 
court  (Cobb,  J.);  was  able  to  find  upon  his  arrest  took  a  bail  bond 
but  two  cases  in  which  it  is  square-  for  his  appearance  at  the  Baldwin 
ly  held  that  a  recognizance,  taken  county  superior  court.  It  was  held 
without  authority  in  a  criminal  that  though  the  justice  had  no  an* 
case,  may  be  enforced  as  a  com*  thority  to  take  such  bond  yet,  since 
mon  law  bond — State  v.  Cannon,  giving  the  bond  had  procured  the 
84  Iowa,  325,  and  Dennard  v.  State,  prisoner's  release  the  sureties  were 
2  Ga.  137.  ''Neither  of  these  c&ses  bound.  Citing  only  Georgia  cases, 
is  reasoned  at  all  nor  does  the  In  Weldon  v.  Colquitt,  62  Ga.  449, 
Iowa  ease  cite  a  single  authority  the  prisoner  was  lawfully  arrested 
*  *  The  law  does  not  favor  pen-  on  Sunday  for  disorderly  conduct 
alties  or  forfeitures.    When  exact-  and  taken  before  a  justice  of  ths 
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wholly  on  statutes  and  where  such  power  is  not  given  by  a 

peaee  who  in  violation  of  the  law  irin  United  States  v.  Indey 
gave  him  a  hearing,  fixed  his  bail,  (Eans.)  64  Fed.Bep.  221,  4  C.  G» 
aceepted  a  bail  bond  and  released  A*  296,  12  U.  8.  App.  125,  it  was 
him  all  on  Sunday.  The  court  held  held,  reversing  the  circuit  court, 
that  it  was  lawful  to  admit  a  pris-  49  Fed.  Bep.  776,  that,  in  proeeed- 
oner  to  bail  on  Sunday  but  that  ing  upon  a  forfeited  recognizance 
the  order  of  commitment  made  on  or  bail  bond.  Sec.  1014,  Bev.  Stat. 
Sunday  was  void,  yet  nevertheless  U.  8.,  does  not  restrict  a  United 
the  bail  bond  was  binding  on  the  States  court  to  the  mode  of  pro- 
sureties.  Bleckley,  J.,  in  deliver-  cedure  provided  by  the  law  of  the 
lag  the  opinion,  said  that  the  or-  state  in  which  the  offence  was  com- 
der  to  give  bail  or  stand  committed  nutted,  but  leaves  it  free  to  follow 
to  jail  being  void  compliance  there-  the  procedure  of  the  common  law. 
with  was  voluntary  on  the  part  of  In  that  case  the  Kansas  statute 
the  prisoner.  "He  aceepted  and  provided  for  a  separate  suit  on 
complied  with  It  when  he  was  un-  the  bond  brought  after  the  end  of 
der  no  obligation  to  do  so.  There-  the  term  at  which  the  bond  was 
1^  he  recovered  his  liberty,  and  forfeited  and  it  was  held  that  the 
that  was  the  main  end  in  view,  and  United  States  court  might  proceed 
was,  of  itself,  a  sufficient  consid-  immediately  after  the  forfeiture, 
•ration  for  his  contract.  If  the  (p.  221),  by  scire  facias,  or  by 
giving  of  the  bond  had  left  him  in  original  action  on  the  recognisance. 
statu  quo,  that  is,  still  in  custody,  Thayer,  J.,  speaking  for  the  court, 
sad  its  only  effect  had  been  to  said  that  in  view  of  the  fact  that 
keep  him  out  of  jail,  the  bond  Sec.  1014  authorized  certain  state 
would  have  been  equally  void  vdth  officials  (mayors  of  cities^  judges 
the  magistrate's  order,  but,  as  may  of  courts  of  record,  justices  of  the 
be  fairly  inferred  from  the  evi-  peace  and  other  magistrates)  to 
denee,  he  not  only  kept  out  of  jail,  hold  to  bail  persons  charged  with 
but  was  freed  from  the  imprison'*  offences  against  the  United  States, 
ment  in  which  he  was  held  by  the  "it  was  eminently  proper  to  pro- 
officer  under  the  warrant.  Doubt-  vide  that  in  the  discharge  of  such 
less  he  was  restored  immediately  duties  they  might  proceed  in  ae- 
to  full  liberty.  Though  a  void  cordance  with  state  laws,  vrith 
judgment  be  some  part  of  the  in-  which  they  were  familiar.  But  no 
ducemeat  to  a  contract,  yet,  if  the  reason  exists  for  limiting  the  Fed- 
contract  would  be  valid  and  obli-  oral  courts,  when  proceeding  to  en- 
gatory  had  no  judgment  been  ren-  force  a  forfeited  recognisance  or 
dered^  the  contract  is  not  made  bond  which  has  been  taken  or  duly 
void  by  the  nullity  of  the  judg-  lodged  therein,  to  those  remedies^ 
nent.  *  *  To  insist  on  a  h^ar-  which  are  prescribed  by  state  stat- 
ing upon  Sunday,  and  to  obtain  it  utes.''  It  has  been  held  that  the 
and  then  give  bail,  is  to  waive  a  competency  of  witnesses  in  crimi- 
l^al  hearing^  and  waiver  is  per-  nal  trials  in  the  Federal  eonrts  is 
mitted  by  the  Code.  *  *"  Com-  to  be  determined  by  the  common 
pare  note  27,  {  606;  note  16,  {  665.  law  and  not  by  the  law  of  the 
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statute  they  cannot  accept  bail,  as  for  instance  in  cases  of 
arrest  for  foreign  extradition.^^ 

§  683.  Surety  held  released  by  giving  time— Alteration.— 

Such  bail  are  generally  discharged  by  the  giving  of  time  to 
the  principal  under  the  same  circumstances  that  sureties  di- 
rectly liable  for  the  debt  would  be  discharged.^  ^  Judgment 
having  been  entered  against  the  defendant  in  a  case  who  had 
given  special  bail^  the  creditor  afterwards,  without  the  consent 
of  the  bail,  entered  into  a  binding  agreement  that  he  would 

state  and  "there  is  equal  reason  opinion  concludes  with  the  state- 
for  holding  that  the  eonrts  of  the  ment:  'This  Inherent  power  to  ad- 
States  may  resort  to  snch  rem-  mit  to  bail  is  historical,  and  has 
edies  for  enforcing  a  bond  or  re-  long  been  exercised  by  this 
ecignizance  which  has  been  duly  re-  court,  and  if  the  legislature  had 
turned  by  a  Federal  commissioner  meant  to  curtail  or  circumscribe 
or  other  committing  magistrate,  as  this  weU  known  power,  their  in- 
are  given  by  the  common  law."  tention  would  have  been  carried 
This  case  was  affirmed  in  Insley  out  by  express  enactment.'  The 
V.  United  States,  150  17,  8.  512,  14  circuit  courts  of  the  United  States, 
Sup.  Ct.  Bep.  158^  37  L.  Ed.  1163,  however,  have  no  such  historical 
without  passing  upon  this  question,  heritage.  'These  courts  are  crea- 
It  was  there  held  that  the  sale  of  tures  of  statute  and  they  have 
land  in  question  in  the  case  which  only  so  much  of  the  judicial  power 
had  been  made  under  a  judgment  of  the  United  States  as  the  acts 
on  scire  facias  against  the  surety  of  Congress  have  conferred  upon 
was  good  against  collateral  attack  them.'  "  Citing  Bath  County  ▼. 
whether  scire  facias  was  the  prop-  Amy,  13  Wall.  244,  20  L.  Ed.  539. 
er  mode  of  proceeding  or  not  i»  Willison  v.  Whitaker,  7  Taunt. 
IS  In  re  Wright,  123  Fed.  Bep.  53;  Id.,  2  Marshall,  383;  Croft  v. 
463  (C.  C,  S.  D.,  N.  Y.),  holds  that  Johnson,  5  Taunt.  319.  Holding 
a  U.  S.  circuit  court  has  no  statu-  bail  discharged  by  taking  new  bond 
tory  power,  and  therefore  no  power  for  extended  time  under  peculiar 
at  all  to  release  on  bail  one  who  circumstances,  see  Crutcher  v.  Corn- 
has  been  arrested  for  international  monwealth,  6  Whart.  (Pa.)  340.  An 
extradition.  Citing  In  re  Carrier,  agreement  between  the  prosecuting 
57  Fed.  Bep.  578.  Lacombe,  J.,  attorney  and  the  principal  in  a 
said  that  such  applications  had  recognizance,  without  the  sureties' 
been  uniformly  denied  and  added:  knowledge  or  consent,  that  the 
''The  opinion  of  Lord  Bussell  in  principal  need  not  appear  to  a  cer- 
Pully  V.  Spillsbury,  2  Q.  B.  D.  tain  term  of  court,  held  not  to  re- 
(1898)  615,  upon  which  petitioner  lease  the  sureties,  for  the  agree- 
principally  relies,  and  which  holds  ment,  which  was  intended  to  be  the 
that  the  court  of  Queen's  Bench  giving  of  further  time,  was 
has,  independently  of  statute,  by  not  founded  on  any  consideration. 
the  common  law,  jurisdiction  to  ad-  Brown  v.  State^  18  Tex.  App.  320. 
mit  to  bail  is  not  persuasive.    The 
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not  issue  ezecntion  against  the  principal,  for  the  purpose 
of  fixing  the  bail,  nntU  after  a  certain  day.  Held,  that  the 
bail  was  thereby  discharged,  as  he  was  deprived  of  the  right 
to  sTirrender  the  principaL^  But  where  a  defendant  was  ar- 
rested on  mesne  process  and  gave  bail,  and  the  plaintiff,  be- 
fore judgment  was  rendered,  covenanted  not  to  arrest  him 
on  any  writ  or  execution  within  four  months,  it  was  held  that 
the  bail  was  not  thereby  discharged,  because  the  agreement  to 
give  time  could  not  be  specifically  enforced ;  the  bail  might  at 
any  time  have  arrested  the  principal,  and  no  judgment  could 
have  been  obtained  within  the  extended  period,  if  the  agree- 
ment^ for  extension  had  not  been  made.^^  So  where  the  plain- 
tiff during  the  progress  of  a  cause  agreed  to  give  the  defendant 
a  month's  time  to  pay  the  debt,  the  time  expiring  before  judg- 
ment could  by  the  practice  of  the  court  be  obtained,  and  final 
judgment  not  having  been  in  fact  signed  before  the  agreement 
was  made,  it  was  held  that  the  bail  was  not  thereby  dis- 
charged.^ It  has  been  held  that  a  plaintiff  who,  having  sued 
out  a  ca.  sa.  against  the  principal,  offered  to  accept  a  composi- 
tion, and  gave  him  time  to  make  terms  with  his  other  creditors, 
did  not  thereby  (the  composition  having  failed)  discharge  the 
bail,  who  might  at  any  time  have. surrendered  his  principal.** 
It  has  also  been  held  that  a  temporary  stay  of  execution 
entered  of  record  by  agreement  of  the  plaintiff  in  consideration 
of  a  confession  of  judgment  by  the  principal  will  not  exon- 
erate the  special  bail  in  the  action.  The  stay  did  not  suspend 
the  right  of  the  bail  to  surrender  the  principal  at  any  time.^ 
Bail  for  the  appearance  of  the  principal,  to  take  the  benefit 
of  the  insolvent  laws,  is  discharged  if  the  creditor  releases 
the  principal  from  imprisonment  under  a  second  execution.** 
If  bail  has  been  discharged  by  the  giving  of  time,  and  after- 
wards agrees  to  continue  liable  without  knowledge  of  the  facts, 
such  agreement  does  not  bind  him,  and  he  is  discharged.**  It 
is  held  that  giving  time  to  the  defendant  in  a  criminal  case  in 

s^Batlibone  ▼.  Warren,  10  Jolinfl.  ^sBriekwood  ▼.  Anniss,  6  Tannt. 

6S7.  614. 

siFonam  v.  Valentine,  11  Piek.  >«  Johnson  v.  Boyer,     S     Watts 

16«.                                                     .  (Pa.)    376. 

*s  Whitfield  V.  Hodges,  1  Mees.  wpalethorpe  v.  Lesher,  2  Bawle 

4k  Wels.  679;  Id.,  2  Gale  127.  (Pa.)  272. 

>•  West  ▼.  Ashdown,  1  Bing.  164. 
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whieh  to  pay  his  fine  discharges  his  bail  not  eonssBtiilff 
thereto.*^ 

§  584.  Belease  of  surety  by  alteration  continnecL^In  a  case 
that  is  often  quoted^  a  prisoner  charged  with  forging  a  Mexi- 
can land  grant  in  California  entered  into  a  recognizance  in 
the  U.  S.  circuit  court  conditioned  for  his  appearance  at  the 
next  term  of  court  and  at  any  subsequent  term  thereafter. 
Without  the  knowledge  of  the  sureties,  the  government  and 
the  prisoner  entered  into  a  stipulation  that  the  trial  should 
be  postponed  until  after  the  determination  of  certain  suits  in- 
volving the  same  land  in  the  district  court.  It  was  held  that 
the  sureties  were  discharged.  Field,  J.,  said  that  the  words 
''at  any  subsequent  term"  meant  ''such  subsequent  term  as 
might  follow  in  regular  succession  in  the  course  of  business 
of  the  court/'  not  "a  term  years  later,  depending  for  its 
designation  upon  the  happening  of  a  contingent  event.  "^^  A 
judgment  debtor  having  been  arrested  gave  a  bond  conditioned 
for  his  appearance  on  July  9,  1900,  at  2  p.  m.,  "to  answer 
as  a  witness  in  supplementary  proceedings  therein  pending 
and  abide  any  order  or  judgment  made  therein."  At  that 
date  the  debtor  appeared  and  the  hearing  was  continued  to 
the  10th  and  on  the  10th  was  continued  to  the  11th,  at  which 
time  the  debtor  failed  to  appear.  Held,  the  surety  was  not 
liable.2» 

§  686.  Discharge  of  bail  by  surrender  of  prindpaL— As  the 
undertaking  of  bail  is  that  the  principal  shall  appear  at  a  cer- 
tain time  and  place,  the  obligation  is  fulfilled  if  the  principal 
does  appear  and  comply  with  the  terms  of  the  undertaking. 
Bail  in  both  civil  and  criminal  cases  may,  however,  be  dis- 
charged by  a  surrender  of  the  principal  to  the  proper  authori- 
ties before  the  day  stipulated  for  the  appearance  of  the  prin- 
cipal. This  surrender  may  be  made  by  the  principal  him8elf,<^ 
by  the  bail,^^  or  by  an  administrator  of  the  bail,**  and  the  bail 

SY  Boberts  v.  Oordoa,  86  Oa.  886,  (N.  C.)    91.    8«e  oa  this  sBbjeet, 

12  8.  E.  Bep.  648.  Begole  v.  Stimson,  89  Mich.  288. 

tt  Beese  v.  United  States,  76  U.        m  Harp  y.  Osgood,  2  Hin  (N.  Y.) 

a  (9  WalL)  13.  216;  Koch  y.  Coots,  43  Mieh.  90; 

«•  Straw  y.  Kromer,  Wis.,  Apr.,  Clark  y.  Gordea,  82  Ga.  618. 
1902,  89  N.  W.  Bep.  821.  <>  Wheeler  y.  Wheeler,  7  Mmsl 

•oDiek   y.    Stoker,    1    Dey.   Law  169. 
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Urill  be  thereby  discharged,  even  though  he  is  ipdemnified.^' 
Where  three  persons  became  bail  in  a  criminal  case,  and  two 
of  them  surrendered  the  principal  and  were  discharged,  and 
the  principal  afterwards  escaped,  it  was  held  the  third  person 
who  had  become  liable  as  bail  was  discharged  by  the  surrender 
of  the  principal  by  the  other  two,  and  was  not  liable  for  any- 
thing happening  afterwards.^^  Where  a  ca.  sa.  was  returned 
by  the  sheriff  non  est  inventus  before  the  'return  day  thereof, 
and  the  bail  afterwards,  and  before  the  return  day,  offered  to 
surrender  the  principal  to  the  sheriff,  it  was  held  that  this  dis- 
charged the  bail.  The  court  said  the  bail  had  a  right  to  a 
reasonable  time  to  surrender  the  principal,  and  that  time  was 
the  life-time  of  the  execution.^^  But  bail  in  a  criminal  case 
are  not  discharged  by  a  surrender  of  the  principal  to  a  .deputy- 
sheriff,  because  ''the  surrender  of  the  principal  in  such  a  case 
must  be  to  some  ofiBcer  who  may  commit  the  principal  to  jail 
or  admit  him  to  bail,  but  the  deputy-sheriff  can  do  neither."  *® 
It  has  been  held  that  the  bail  in  a  civil  case  cannot  prove  by 
parol  that  he  surrendered  his  principal  during  the  session  of  a 
previous  term  of  the  court,  upon  the  ground  that  the  proceed- 
ings of  a  court  while  in  session  can  only  be  known  by  its 
record,  and  that  an  exoneretur  should  have  been  entered  of 
record.^  A  party  was  arrested  on  a  ca.  sa.,  and  gave  bail  for 
his  appearance  at  the  next  term  of  the  inferior  court,  to  be 
held  on  the  second  Monday  of  the  next  July,  to  take  the 
benefit  of  an  act  concerning  insolvent  debtors.  The  next  term 
of  the  court  was  held  on  the  first  Monday  of  July,  and  the  bond 
was  then  declared  forfeited.  The  principal  appeared  on  the 
second  Monday  of  July,  according  to  the  condition  of  the 
bond,  and  it  was  held  the  bail  was  thereby  discharged.^  A 
bail  bond  in  a  criminal  case  was  forfeited  because  of  the  non- 
appearance of  the  accused,  and  a  judgment  was  rendered 
against  the  bail.  Subsequently  the  accused  was  arrested,  tried 
and  found  guilty,  but  was  granted  a  new  trial  and  released  on 
new  bail.    A  statute  provided  that  forfeited  bail  might  be  re- 

•s  Brownelow  ▼.  Forbes,  2  Johns.  m  State  v.  Le  Oerf ,  1  Bailey,  Law 

101.     See,  also,  MiteheU  v.  Com-  (S.  C.)  410,  per  Bieliardson,  J. 

mo&wealth,  12  Bnsb  (Ky.)  247.  srjariffin  v.  Moore,  2  KeUy  (0%.) 

M  State  ▼.  Doyal,   12  La.  Ann.  331. 

^53.  ssBoberts  v.  Green,  31  €ku  421. 

»  Edwards  v.  Ounn,  3  Conn.  316. 
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lieved  by  the  appearance,  trial,  conviction  and  punishment  of 
the  accused.  Held,  the  original  bail  was  not  entitled  to  a  dis- 
charge, because  the  accused  had  not  been  convicted  and  pun- 
ished.^® It  is  held  that  where  one  convicted  of  a  misdemeanor 
gives  an  appeal  recognizance  the  sureties  therein  are  not  re- 
leased by  surrendering  their  principal.*® 

§  686.  Same  continued. — ^In  some  states  the  right  of  bail  to 
surrender  his  principal  is  conferred  by  statute,^  and  such 
statutes  are  held  constitutional.^  The  surrender  of  the  principal 
must  be  into  the  custody  of  the  proper  officer,  though  it  has 
been  held  a  good  defense  if  the  surety  had  reason  to  believe,  and 
in  good  faith  thought,  that  the  officer  to  whom  he  surrendered 
the  principal  was  an  officer  de  jure  as  well  as  de  facto.^  In 
surrendering  the  principal  it  is  held  that  the  bail  becomes  re- 
leased from  all  liability  by  procuring  a  certified  copy  of  the 
bail  bond  and  delivering  it  to  the  sheriff  and  having  him  ar- 
rest the  principal.  The  actual  arrest  by  the  sheriff  is  held 
equivalent  to  a  delivery  of  the  principal  by  the  iail.*  An 
offer  to  surrender  the  principal  has  been  held  a  good  defense 
to  an  action  on  a  recognizance  when  the  plaintiff  requested 
the  bail  not  to  do  so,  and  agreed  to  release  them  from  the 
recognizance  if  they  would  not  make  the  surrender.*^  A  sur- 
render of  the  principal  to  the  proper  officer  prior  to  the  for- 
feiture of  the  recognizance,  held  a  good  defense,^  though  a 
surrender  of  the  principal  after  a  judgment  nisi  held  not  to 
release  the  sureties.'^    A  surrender  of  the  principal  in  court 

* 

*•  The  State  r.  Jean  Def  esse  and  inal  procedure  relate  to  bail  bonds. 
C.  Benoit,  18  La.  Ann.  104.  i  Eiser  ▼.  State,   13   Tex.  App. 

40TaUey   v.    State,    Tex.    Grim.  201.     In  Bbode    Island,    however, 

App.,  June,  1902,   69  S.  W.  Bep.  this  right  is  confined  to  civil  ac- 

514.    In  this  ease  the  sureties  sur-  tions.    Petition  of  Griswold,  13  B. 

rendered    their    principal    to     the  I.  125. 

sheriff,   who  took  and  locked  him        >  State  ▼.  Bowe,  103  Ind.  118. 
up.     Held,  that  they  remained  lia-        sCarker  y.  The  State,  43  Ark. 

ble  nevertheless.    ^' There  is  no  pro-  132. 

vision  of  our  .[the  Texas]   statute        «  Sternberg  v.  The  State^  42  Ark. 

authorizing   the   surrender   by   the  127. 

sureties  of  the  principal  in  the  re-  ^      s  Shields  v.  Smith,  78  Ind.  425. 
cognizance  where  the  recognizance        *  Hughes  v.  State,  28  Tex.  App. 

is  entered  into  to  perfect  an  appeal  499;  Shields  v.  Smith,  78  Ind.  425. 
from  the  county  court  to"  the  court        ^  Lee  v.  State,  25  Tex.  App.  331. 

of  criminal  appeals.    AU  provisions  The  court  said  that  if  before  the 

for  surrender  in  the  code  of  crim-  judgment  nisi  the  principal  be  ar- 
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after  judgment  against  him  in  bastardy  proceedings,  held  not 
to  discharge  the  sureties  on  his  bond.^  A  plea  of  surrender  of 
principal  is  in  no  case  good  unless  it  is  shown  that  the  prin- 
cipal had  been  surrendered  before  default.®  A  surety  to  a 
bond  conditioned  that  the  principal  therein,  who  was  con- 
victed of  desertion,  would  pay  a  weekly  sum  to  his  wife,  can- 
not relieve  his  liability  thereon  by  offering  to  surrender  the 
body  of  the  principal.*® 

§  687.  Bight  of  bail  to  arrest  principal— Surrender  cannot  be 
recalled. — ^The  principal  is  presumed  to  be  at  all  times  in  the 
custody  of  his  bail,  and  the  bail  has  at  all  times  the  right  to 
arrest  him  and  surrender  him  unto  the  custody  of  the  law. 
Bail  may  arrest  the  principal  without  warrant,  as  the  right 
to  arrest  does  not  depend  upon  a  warrant,  but  results  from 
the  nature  of  the  undertaking  of  bail,  and  he  may  in  such 
case,  at  common  law,  command  the  assistance  of  the  sheriff.** 
Bail  may  depute  another  to  arrest  and  surrender  the  prin- 
cipal.*^ The  deputy  so  appointed  cannot  appoint  a  deputy, 
but  may  employ  assistants  who  must  act  in  his  presence.*^ 
As  bail  is  supposed  to  be  at  all  times  and  places  with  the 
principal,  and  the  principal  is  at  all  times  and  places  supposed 
to  be  in  the  custody  of  his  bail,  the  bail  in  a  civil  case  may, 
after  demanding  admission,  break  open  the  outer  door  of  the 
dwelling-house  of  the  principal  to  take  him.*^  So  bail  in  a 
civil  case  may,  by  himself  or  by  his  agent,  arrest  the  principal 
in  another  state  than  that  in  which  the  bail  bond  is  given.  In 
holding  this  it  has  been  said  that:  ''By  the  common  law  the 
bail  has  the  custody  of  the  principal  and  may  take  him  at 
any  time  and  in  any  place.    *    *    The  taking  is  not  consid- 


rested  on  the  same  indietment  his 
mneties  wiU  be  discharged.  Pea- 
eoeki  ▼.  State,  44  Tex.  11;  Idndley 
▼.  State,  17  Tex.  App.  120.  But  if 
the  anest  be  after  the  judgment 
nisi  the  sureties  wiU  not  be  dis- 
charged because  of  such  arrest.  ''It 
would  be  a  very  strange  doctrine 
indeed  to  hold  that  the  issnance  of, 
and  an  arrest  under,  an  alias  capias 
would  be  ground  for  setting  aside 
the  judgment  nisi."  Id. 
•  Garvin  v.  Walsh,  54  Vt  867. 


0  People  V.  McFarland,  9  Bradw. 
(HL  App.)  275. 

10  Miller  ▼.  Commonwealth,  127 
Pa.  St.  122. 

Instate  V.  Cunningham,  10  La. 
Ann.  393. 

isNicholls  V.  Ingersoll,  7  Johns. 
146. 

1*  State  V.  Mahon,  3  Harr.  (DeL) 
568. 

i^Nieholls  V.  IngersoU,  7  Johns. 
146. 
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ered  as  the  service  of  process,  but  as  a  continuation  of  the 
custody  which  had  been,  at  the  request  of  the  principal,  com- 
mitted to  the  bail.  The  principal  may,  therefore,  be  taken  on 
Sunday.  The  dwelling  is  no  longer  the  castle  of  the  principal, 
in  which  he  may  place  himself  to  keep  off  the  bail.  If  the 
door  shall  not  be  opened  on  demand  at  midnight,  the  bail  may 
break  it  down,  and  take  the  principal  from  his  bed,  if  that 
measure  should  be  necessary  to  enable  the  bail  to  take  the 
jM'incipal.  •  •  The  obligation  which  the  principal  entered 
into  to  the  bail  (viz.,  to  be  always  at  his  command)  was  not 
discharged  by  stepping  across  the  line  of  his  state." ^'^  The 
same  thing  was  held  where  imprisonment  for  debt  was  abol- 
ished by  the  state  in  which  the  principal  was  arrested,  after 
his  arrest,  and  before  his  application  for  discharge.^*  But 
where  the  defendant  gave  bail  in  a  civil  suit  and  went  into 
another  state,  and  was  there  arrested,  it  was  held  that  the 
bail  could  not  take  him  from  the  custody  of  the  sheriff  in  the 
latter  state.^^  Bail  in  a  civil  suit  has  the  right  to  arrest  his 
principal  and  surrender  him,  even  though  no  ca.  sa.  has  been 
issued  on  the  judgment  recovered  against  the  principal,  and 
the  creditor  has  died  since  the  recovery  of  the  judgment,  and 
was  dead  when  the  bail  arrested  the  principal.*®  After  the 
forfeiture  of  a  recognizance  in  a  criminal  case  has  been  en- 
tered of  record,  it  has  been  held  that  the  bail  has  no  right 
to  surrender  the  principal,  and  consequently  has  no  right  to 
arrest  and  detain  him  for  that  purpose.*®  It  would  seem  that 
when  the  sureties  have  once  surrendered  their  principal  to 
the  sheriff  they  cannot  recall  such  surrender,  and  if  the  sheriff 
afterwards  release  the  principal  it  would  appear  that  the 
sureties  are  no  longer  bound  for  his  appearance.^^ 

It  Commonwealth  v.  Briekett,  8  having  been  convicted  of  man- 
Pick.  138;  per  Putnam,  J.;  NiohoUs  slanghter  and  the  judgment  of  eon- 
V.  Ingersell,  7  Johns.  146.  viction  affirmed  by    the    supreme 

10  Ez  parte  Laf  onta,  2  Bob.  (La.)  court,  was  surrendered  to  the  sher- 

495.  iff  by  his  sureties  and  taken  to  the 

i^Bespublica  v.  Gaoler  of  Phila-  penitentiary  before  the  remittitar 

delphia,  2  Yeates  (Pa.)   263.  had  arrived  from  the  supreme  court 

i>  Parker  v.  BidweU,  3  Conn.  84.  and  been  duly  entered  in  the  trial 

1*  Commonwealth   v.   Johnson,   3  court,  on  the  mistaken  supposition 

Cush.  454.  on  the  part  of  both  principal  and 

so  Wiggins  v.  Tyson,  112  Ga.  744,  sureties  that  it  was  neceasary  that 

38  S.  E.  Bep.  86,  was  habeas  corpus  he  be  so  surrendered.    It  was  held 

for  the  release  of  Wiggins    who,  that  the  prisoner  ought  not  to  be 
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1 588L  Whfla  nokness  or  death  oi  principal  ezrasei  baiL— 

As  a  general  rule^  bail,  both  in  civil  and  criminal  cases,  will  be 
discharged  by  the  death  of  the  principal  at  any  time  when  hi8 
snrrender  would  have  discharged  the  bail.  The  death  of  the 
principal  is  the  act  of  God,  by  which  the  bail  should  not  be 
prejudiced.^^  Where  the  bail  is  fixed,  so  that  the  surrender  ol 
the  principal  would  not  avail  him,  he  will  not  be  discharged 
by  the  death  of  the  pnncipaL^^  The  principal  in  a  prison- 
bounds  bond,  who  by  its  terms  was  bound  to  file  his  schedule 
within  forty  days,  was  taken  sick  about  ten  days  before  the 
expiration  of  the  forty  days,  and  continued  sick  till  after  the 
expiration  of  that  period,  and  then  died  without  filing  a 
schedule.  The  court  said :  * '  The  general  presumption  of  law 
should  be  that  whilst  there  is  life  there  is  capacity  to  attend 
to  the  duties  of  legal  obligation.    The  onus  must  always  be 

s 

on  the  defendant,  to  make  such  a  showing  as  to  exonerate  him 
on  account  of  iUness.  It  must  be  an  actual  illness  that  sus« 
pends  the  capacity  to  perform  legal  duties,  or  it  must  be  such 
as  would  obviously  put  one's  life  in  jeopardy  by  an  attempt 
to  perform  a  particular  act.''  In  such  case  the  bail  may  be 
excused,  on  the  ground  that  the  act  of  Qod  prevented  per- 
formance, and  if  such  was  the  case  the  bail  was  discharged.^' 
It  has  been  held  to  be  a  good  defense  to  a  suit  against  bail  for 
the  appearance  of  a  fraudulent  debtor  that  the  debtor  had 
been  stricken  down  by  sickness  at  a  distance  from  the  place 
of  hearing,  so  as  to  prevent  his  appearing  at  the  time  fixed, 
and  that  he  appeared  there  as  soon  after  his  recovery  as  he 
was  able  to  do  so.  The  court  said  that  where  the  contract  is 
a  voluntary  one  between  parties,  it  is  no  excuse  that  an  acci- 
dent has  prevented  its  fulfillment.  But  in  the  case  of  statu- 
tory bonds  and  obligations  it  is  different,  and  in  the  latter 

given  up  to  liis  rareties  in   any  see  Hamilten  v.  DnnUee,  1  N.  H. 

event  even  though  their  surrender  172.     See,  also,  upon  this  subjeet, 

of  him  had  been  made  under   a  State  v.  Traphagen,  45  N.  J.  Law, 

of  faet.    Note  6,  t  598.  134;  State  v.  Warwick,  3  Ind.  App. 


ii  Wakefield  V.  MeKinnell,  9  La.  508,    29    N.   E.   Bep.   1142,    1144; 

(Ctiny)  449;  State  v.  Cone,  32  Ga.  Woolfolk  ▼.  State,  12  Ind.  682. 

eeS;  GriiBn  v.  Moor«,  2  Kelly  (Ga.)  22  Qleott  v.  Lilly,  4  Johns.  407; 

381;  Mather  ▼.  The  People,  12  111.  The  State  ▼.  Seott,  20  Iowa,  08. 

9;   Blaloek  ▼.  State,   8  Tex.   App.  ^sBlaekwell  ▼.  Wilson,  2  Bieh. 

876;  Piirey  v.  People,  10  Bradw.  Law  (S.  C.)  822,  per  Butler,  J. 
(HL  App.)  219.    To  contrary  effect, 
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case,  when  the  act  to  be  performed  is  of  a  purely  personal  char- 
acter, which  can  only  be  done  by  the  party  himself ,  the  act  of 
God  in  producing  sickness  or  insanity,  as  well  as  death,  will 
excuse  performance.** 

§  689.  Exoneration  of  bail  by  act  for  which  he  Is  bound  be- 
ing rendered  unlawful — ^If  the  act  for  the  performance  of 
which  bail  becomes  responsible  is  afterwards  rendered  illegal 
or  impossible  by  the  law-making  power,  the  bail  will  be  thereby 
excused.  Thus,  if  after  bail  in  a  civil  case  has  signed,  and  be  * 
fore  he  is  fixed,  imprisonment  for  debt  is  abolished  by  the 
legislature,  he  will  no  longer  be  bound.  When  the  imprison- 
ment is  no  longer  lawful,  it  would  not  be  lawful  for  the  bail 
to  arrest  his  principal  for  the  purpose  of  surrendering  him.^ 
Where  a  master  became  bail  for  the  appearance  of  his  slave 
to  answer  a  criminal  charge,  and  before  the  forfeiture  /)f  the 
bond  slavery  was  abolished,  it  was  held  that  the  bail  was 
thereby  discharged.  When  the  master  became  bound  he  had 
absolute  control  of  the  slave  by  virtue  of  his  ownership.  He 
was  deprived  of  all  control  of  the  slave  by  the  abolition  of 
slavery,  as  the  slave  was  not  bound  by  the  recognizance,  be- 
ing absolutely  incapable  of  entering  into  a  contract  when  a 
slave.*®  The  defendant  was  arrested  in  Delaware  for  a  debt 
contracted  in  Pennsylvania  with  a  citizen  of  New  Jersey,  and 
gave  special  bail.  After  giving  the  bail  he  was  finally  dis- 
charged under  the  insolvent  laws  of  Maryland,  of  which  state 
he  was  a  resident.  A  motion  was  made  to  exonerate  the  bail 
on  account  of  the  discharge.  It  was  conceded  that  in  the 
absence  of  comity  the  insolvent  laws  of  the  state  could  have  no 
effect  beyond  its  own  borders,  but  it  was  contended  that  such 

M  Scully  y.  Kirkpatriek,  79  Pa.  of  the  physician 's  dgnature  was 
St.  324.  To  the  effect,  however,  held  wholly  insafficient  on  motion 
that  the  dangerous  illness  of  the  to  set  aside  the  forfeiture  of  a  re- 
principal   wiU   not    exonerate   the  cognizance. 

sureties  to  his   recognizance,    see        >■  KeUy  v.  Henderson,  1  Pa.  St. 

Piercy  v.  People,  10  Bradw.   (HI.  495;  White  v.  Blake,  22  Wend.  612; 

A  pp.)   219.     In  United   States  v.  Frey  v.  Hebenstreit,  1  Bob.  (La.) 

Murphy  (D.  C,  Del.),  82  Fed.  Bep.  561;     Brown     ▼.     Dillahunty,     4 

893,  an  unsworn   certificate  by  a  Smedes  ft  Mar.  (Miss.)  713;  Parker 

physician    at    Port    Antonio,    Ja-  v.  Sterling,  10  Ohio,  357. 
maica,  that  the  principal  was  ''ill        m Lewis  v.  The  State,  41  Misa 

and  unable  to  journey  to  Ameri-  686;  State  ▼•  Berry,  34  6a.  546. 
ea"  with  a  consul's  Yerification 
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eomity  existed  between  Delaware  and  Maryland.    The  court 
discharged  the  bail  without  giving  any  reasons.^^ 

§  690.  How  liability  of  bail  aflfected  by  enlistment  of  prin- 
cipal in  the  army. — Ji  the  principal,  after  bail  becomes  bound, 
voluntarily  enlists  in  the  army,  and  in  consequence  cannot  be 
produced,  this  will  not  excuse  the  bail.^  The  defendant  in  a 
civil  action  gave  bail  and  afterwards  enlisted  in  the  service 
of  the  United  States.  An  act  of  congress  provided  that  dur- 
ing the  term  of  service  of  such  a  person  he  should  be  exempt 
from  arrest  for  debt.  Held,  the  bail  was  not  excused.  The 
court  said:  ^'To  admit  that  a  principal,  by  a  voluntary  as- 
sumption of  a  duty  or  ofSce  which  may  exempt  him  from  ar- 
rest, may  defeat  this  contract,  or  enable  his  surety  to  do  it, 
without  the  consent  of  the  party  interested,  would  be  to  violate 
the  common  principles  of  justice  as  well  as  the  faith  of  en- 
gagements. The  bail  repose  confidence  in  the  debtor,  the 
creditor  does  not.''  The  cases  where  bail  have  been  discharged 
by  a  change  in  the  state  of  their  principal  are  all  where  the 
change  has  been  involuntary.^  If,  however,  the  principal  is 
drafted  into  the  military  service  of  the  state,  and  his  surrender 
thereby  becomes  impossible,  his  bail  will  be  excused.^  It  has 
also  been  held  that  bail  was  discharged  where  his  principal 
was  taken  from  his  presumed  custody  by  a  United  States  pro- 
vost marshal,  and  his  surrender  thereby  rendered  impossible. 
The  court  said:  ''The  history  of  that  period  attests  the  omni- 
potence of  a  provost  marshal  in  his  district,  and  when  the  prin- 
cipal in  a  bail  bond  was  arrested  by  the  order  of  that  ofScer, 
an  effort  on  the  part  of  his  surety  to  take  him  into  his  cus- 
tody would  be  not  only  unavailing  but  might  be  perilous  to 
himself."  ^^    Where  a  party  was  in  jail  for  a  criminal  offense, 

ST  Kennedy   ▼•   Adamfl^    5    Har*  See,  also,  Commonwealth  v.  Terry, 

(DeL)  160.    On  same  anbjeet,  see  2  DuvaU,  383;  and  to  the  same  ef- 

Bailey  ▼.  Seals,  1  Har.  (DeL)  367;  feet,  Commonwealth  v.  Overby,  80 

Beeson  v.  Beeson's  Adm'r,  1  Har.  Kj.  208.     In  the  latter  case  de- 

(DeL)  466.  f  endant  executed  a  bail  bond  to  an- 

>•  State  V.  Beaney,  13  Md.  230;  swer  the  charge  of  passing  a  conn* 

State  V.  Seott,  20  Iowa,  63.  terfeit  United  States  treasury  note. 

M  Harrington  v.  Bennie,  13  Mass.  After  the  execution  of  the  bail  bond 

93,  per  Parker,  C.  J.  defendant  was  arrested  by  an  of- 

MAlford  y.  Irwin,  84  Cku  25,  fleer  of  the  United  States;  carried 

u  Commonwealth  v.  Websterj  1  before  a  United  States  commission- 

Biuh  (EyO  61(^  per  Peters^  0.  J.  cr,  and  by  him  held  to  appear  and 
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and  another  Toluntarily  became  his  bail  and  took  him  to 
another  county  for  the  purpose,  as  a  matter  of  speculation^  of 
putting  him  into  the  army  as  a  substitute,  and  an  officer  of 
the  United  States  took  the  principal  from  the  bail  as  a  de- 
serter, it  was  held  that  the  bail  was  not  thereby  discharged.'^ 
A  soldier  in  the  service  of  the  United  States,  who  has  com- 
mitted a  criminal  offense,  and  been  surrendered  to  the  state 
authorities  and  given  bail  for  his  appearance,  and  has  then 
voluntarily  returned  to  the  army  in  another  state  does  not  by 
such  act  release  his  bail.''  Where  the  principal  in  a  criminal 
case,  after  giving  bail,  enlisted  in  the  army  of  the  United 
States  and  was  out  of  the  state,  and  on  account  of  the  rules  of 
the  army  could  not  be  arrested  and  produced  by  the  bail,  and 
was  also  sick  in  another  state,  it  was  held  that  these  facts 
were  a  sufi^cient  ground  for  the  continuance  of  a  case  against 
the  bail  for  the  non-production  of  the  principal.'^ 

§  591.  How  liability  of  bail  affected  by  subieqimit  imprison- 
ment of  principal. — ^With  reference  to  the  effect  upon  the  lia- 
bility of  bail  which  is  produced  by  the  subsequent  imprison- 
ment of  the  principal  in  the  same  or  another  state,  upon  the 
same  or  another  charge,  there  is  some  conflict  of  authority.  It 
has  been  held  that  bail  in  a  civil  suit  is  discharged  if  the 
principal  is  afterwards  convicted  of  a  crime  and  imprisoned  in 
the  same  state,  as  the  bail  is  in  such  case  prevented  from  per- 
forming his  obligation  by  the  act  of  the  law.'^    It  has  also  been 

answer  before  the  United   States  **  Hnggins  v.  The  People,  39  lU* 

circuit  court,  on  the  same  charge  241. 

for  which  he  had  been  required  to  84  Gingrich  v.  The  People,  34  HI. 

appear   and    answer   in   the   state  448. 

court.  He  was  indicted,  tried  *and  »  Canby  y.  Griffin,  3  Har.  (Del.) 
convicted  in  the  United  States  333;  Way  v.  Wright,  5  Met.  (Mass.) 
court  for  the  offense  charged  and  880.  Contra,  where  the  impriaon- 
sentraced  to  confinement  in  a  state  ment  is  only  for  a  short  time, 
penitentiary  for  a  term  of  years.  Phoenix  Fire  Ins.  Go.  ▼.  Mowatt, 
In  an  action  on  the  bail  bond  given  6  Cow.  599.  To  the  effect  that  the 
in  the  state  court,  held,  that  the  obligation  of  sureties  upon  a  bail 
sureties  thereon  were  not  liable,  bond  is  not  affected  by  the  subse- 
This  case  overrules  Commonwealth  quent  arrest  of  their  principal 
V.  House,  13  Bush,  680,  in  so  far  upon  another  charge,  see  Tedford 
as  the  opinion  therein  is  inconsist-  v.  State,  67  Miss,  363;  West  ▼.  Col* 
ent  with  the  opinion  in  this  case,  quitt,  71  Ga.  559;  Hartley  v.  Col- 
Note  89,  S  591.  quitt,  72  Ga.  351.  That  they  are 
St  Shook  V.  People^  39  HL  448.  discharged  upon     conyiction    aad 
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held  that  bail  in  a  prison-bounds  bond  is  discharged  if  the 
prineipal  is  arrested  on  a  charge  of  felony  and  committed  to 
close  confinement.^®  So  the  bail  in  a  prison-bounds  bond  is 
discharged  if  the  principal  afterwards  becomes  insane,  and  is 
by  the  proper  authorities  committed  to  a  lunatic  asylum.'^ 
Where  a  party  was  arrested  for  crime  and  gave  bail  in  one 
state,  and  was  afterwards  by  the  authorities  of  that  state  sur- 
rendered to  the  authorities  of  another  state  on  a  charge  of 
murder,  in  which  latter  state  he  was  imprisoned,  when  he 
should  have  been  surrendered  by  his  bail,  it  was  held  that  the 
bail  was  discharged,  because  the  state  by  its  own  act  had  ren- 
dered it  impossible  for  the  bail  to  surrender  the  principal.*® 
A  party  gave  bail  in  Connecticut  to  answer  a  criminal  charge. 
He  was  afterwards  arrested  in  New  York  on  a  requisition  from 
the  governor  of  Maine,  and  was  imprisoned  in  Maine  when  he 
should  have  appeared  in  Connecticut.  It  was  contended  that 
as  the  principal  was  surrendered  by  virtue  of  a  clause  in  the 
constitution  of  the  United  States  providing  for  the  extradition 
of  fugitives,  and  as  Connecticut  was  a  party  to  the  constitu- 
tion and  the  obligee  in  the  bond,  the  sureties  were  discharged 
by  the  act  of  the  obligee,  but  it  was  held  that  the  bail  was 
liable.  The  court  said  that  the  several  states  as  to  such  mat- 
ters were  as  foreign  to  each  other  as  independent  states.  The 
''act  of  the  law"  which  will  discharge  bail  must  be  the  act  of 
the  law  of  the  state  in  which  the  obligation  is  given.  The  prin- 
eipal might  have  gone  to  Maine  on  purpose  to  be  arrested  for 
some  small  offense  if  such  a  discharge  should  be  allowed,  and 
such  collusion  could  never  be  proved.  Imprisonment  of  the 
principal  in  a  foreign  state  is  no  defense  to  his  bail.  "We 
should  hesitate  long  before  we  should  hold  that  the  common 


■enienee  of  their  prineipal  to  the 
penitentiary,  where  he  was  arrest- 
ed npon  another  charge,  see  Coop- 
er T.  State,  5  Tex.  App.  215.  To 
the  effect,  however,  that  such  sure- 
ties are  not  discharged  if  their 
priBcipal  escapes  whUe  under  ar- 
rest on  another  charge,  see  Staf- 
ford V.  State,  10  Tex.  App.  46. 

s«  Bradford  y.  Gonsavlns,  3 
Cowen,  128. 

sTFnUer  v.  Davis,  1  Oray,  612. 
To  the  effeet,  however,  that  it  is 


no  defense  to  the  saretiea  on  a 
recognizance  that  their  principal, 
at  the  time  he  was  required  to  ap- 
pear to  an  indictment,  was  insane 
and  confined  in  an  asylum  of  an- 
other state,  see  Adler  v.  State,  85 
Ark.  517. 

s>  State  y.  Allen,  2  Humph. 
(Tenn.)  258.  Holding  bail  dis- 
charged if  the  principal  is  by  prop- 
er authority  confined  elsewhere,  see 
Belding  v.  State^  25  Ark.  BIS* 
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law  goes  thus  far  to  excuse  bail,  even  if  cases  could  be  found 
where  the  doctrine  contended  for  has  been  upheld.  But  we 
think  the  weight  of  decided  cases  is  in  accordance  with  the 
view* we  have  taken- of  the  phrase  *by  the  act  of  the  law.*  '*•• 

§  692.  Subsequent  imprisonment  of  princ^al  continu6d.^A 

principal  having  given  bail  that  he  would  on  a  certain  day  ap- 
pear to  take  the  benefit  of  the  insolvent  laws,  was  before  that 
day  sent  to  the  penitentiary  in  the  same  state  for  crime.  Held, 
the  bail  was  not  discharged.  The  court  said  the  bond  was  not 
in  the  nature  of  a  bail  bond,  but  of  a  bond  to  secure  tiie  per- 
formance of  a  certain  act.  "The  act  of  law,  however,  which 
excuses,  is  that  which  dubsequently  obliges  the  party  to  do  or 
omit  a  certain  thing,  leaving  him  no  option.  It  was  not  the 
law  which  compelled  the  commission  of  the  offense  in  this  in- 
stance; on  the  contrary,  it  forbade  it."^^  Bail  in  a  criminal 
case  is  generally  discharged  if  the  principal  is  again  arrested 
on  the  same  charge  during  the  time  he  is  in  custody ;  by  virtue 
of  the  second  arrest  he  is  taken  from  the  control  of  the  bail.^^ 
So  bail  in  a  civil  case  is  discharged  by  a  commitment  of  the 
principal  on  an  alias  ca.  sa.,  although  a  scire  facias  commenced 
after  a  return  of  non  est  inventus  is  pending  at  the  time  of 
such  commitment.'*^  The  sureties  in  a  ne  exeat  regno  bond 
occupy  the  same  position  as  bail  at  common  law;  and  where 
the  defendant  in  a  writ  of  ne  exeat  regno  has  been  proceeded 
against,  and  committed  to  jail  for  not  complying  with  the  final 
decree  of  the  court  in  the  same  case,  and  afterwards  escapes 
from  custody,  his  sureties  are  discharged.^' 

s^Taintor  v.   Taylor,   36    Conn,  ry)  191;  Seate  ▼.  Bornham,  44  Me. 

242,  per  Park,  J.    And  the  fact  that  278. 

the  principal    in    a    recognizance  «i  Peacock  v.  The  State,  44  Tex. 

given  in  Missoori    was     arrested,  11;   Medlin  v.   Commonwealth,  11 

tried,  convicted  and  imprisoned  in  Bush  (Ky.)  605.    See,  also,  to  sim- 

Illinois,  and  was  thereby  prevented  ilar   effect,   Lindley   v.   State,    17 

from    fulfilling   the   conditions    of  Tex.  App.   120;   Roberts  v.  State, 

the  recognizance,  held  not  to  avail  22  Tex.  App.  64. 

the  snrety  as  a  defense.    State  v.  «>  Warren   v.   Gilmore,  11   Cnsh. 

Horn,  70  Mo.  466.    And  to  similar  15.    See,  also,  BeU  v.  Bawson,  30 

effect,  see  King  v.  State,  18  Neb.  Ga.  712;  Milner  v.  Green,  2  Johns. 

375,  and  State  v.  Merrihew,  47  Iowa,  Cas.  283. 

112.    Note  31,  9  590.  «<  Johnson  v.   Clendenin,   5   Gill 

«o  Smith    V.    Barker,    6    Watts  &  Johns.  (Md.)  463.    Holding  that 

(Pa.),   508,   per   Rogers,   J.     See,  if  a  debtor  is  arrested  and  dis- 

also.  State  v.  Frith,  14  La.  (Car-  charged  in  one  state  he  may  be 
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§  603.  When  bail  liable  if  accused  appear  and  afterwards 

escape.— Where  the  bail  bond  or  recognizance  in  a  criminal 
ease  provides  that  the  accused  shall  appear  and  not  depart 
without  leave  of  the  court,  the  bail  is  not  usually  discharged 
by  the  mere  fact  that  the  accused  appears  and  is  put  upon 
trial,  unless  he  is  formally  surrendered,  as  provided  by  law.* 
This  was  held  in  the  case  of  such  a  bond  where  the  accused 
appeared,  was  tried  and  found  guilty,  but  did  not  appear  to 
be  sentenced.^  Where  a  bond  in  a  criminal  case  provided  that 
the  accused  should  appear  and  not  depart  without  leave,  and 
he  did  appear  in  the  custody  of  the  bail,  and  was  delivered  to 
the  sheriff,  and  all  spectators,  including  the  bail,  were,  by  the 
court,  ordered  to  leave  the  court-room,  and  did  so,  and  the 
accused  escaped,  it  was  held  the  bail  was  not  discharged. 
The  accused  was  not  surrendered  in  the  manner  provided  by 
the  statute,  and  the  bail  was  bound  by  the  terms  of  the  bond 
that  the  accused  should  not  depart  without  leave.^  In  another 
case,  while  the  jury  were  out  deliberating,  the  sheriff  was  in- 
formed that  the  accused  was  armed  and  intended  to  escape. 
He  then  asked  the  accused  if  he  was  armed,  and,  being  an- 
swered in  the  afBrmative,  requested  him  to  surrender  his 
arms,  which  being  refused  the  sheriff  called  for  aid,  and  a 
struggle  ensued,  during  which  the  accused  escaped.  Held,  the 
bail  was  not  discharged.  Not  having  made  a  formal  surrender 
of  the  accused  as  the  statute  provided,  the  bail  was  liable  till 
the  trial  was  over.*  A  party  indicted  for  felony  gave  bail  to 
appear  at  the  next  term  of  the  court,  ''and  not  depart  there- 
from without  leave."  He  appeared  and  was  put  upon  trial, 
and  the  court  ordered  him  into  the  custody  of  the  sheriff. 
Afterwards,  while  the  jury  were  out,  he  escaped.  Held,  the 
bail  was  discharged,  on  the  ground,  that  the  principal  had 

arrested  for  the  same  debt  in  an-  8  So.  Bep.  686,  sci.  fa.  on  forfeited 

other   state,   see   Peck   v.   Hozier,  recognizance,  it  was  held  that  bail 

14  Johns.  346.  were  not  discharged  from  liability 

i^Lee  V.  The  State,  51  Miss.  665.  for  the  escape  of  their  principal 

sDennard  v.  The  State,  2  Kelly  after  the  jury  had  retired  though 

(Ga.),  137;  State  y.  Norment,  12  he   had    appeared   throughout    the 

La.   (Curry),  511.  trial  tp  to  that  time.     It  did  not 

•  The  State  v.  Tieman,  30  Iowa,  appear  "that  he  had  been  placed 

474.  in  the  custody  of  the  sheriff  either 

estate  ▼.  Martel,  3  Bob.   (La.)  by  his  bail  or  under  an  order  of 

22.    In  Cook  ▼.  State,  91  Ala.  53,  court." 
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been  taken  from  his  cnstody  and  placed  in  that  of  the  law.^ 
A  party  was  arrested  on  a  criminal  charge  before  a  justice. 
He  gave  a  bail  bond  which  provided  that  he  should  appear 
''and  not  depart  hence  without  leave  of  court."  He  was 
afterwards  indicted,  and  a  bench  warrant  for  his  arrest  wis 
issued,  upon  which  he  was  arrested  and  held  in  the  custody  of 
the  sheriff  till  he  was  put  upon  trial,  during  the  progress  of 
which  he  escaped.  Held,  the  bail  was  discharged.  While  the 
accused  was  in  the  lawful  custody  of  the  sheriff  the  bail  could 
not  control  him.®  A  statute  provided  that  ''during  the  trial 
of  an  indictment  for  felony  the  defendant  shall  be  kept  in 
actual  custody. ' '  A  defendant,  charged  with  felony,  appeared 
and  was  put  upon  trial,  and  during  the  trial  escaped.  His  bail 
bond  provided  that  he  should  surrender  himself  into  custody 
to  answer  the  charge,  and  not  depart  without  leave  of  court. 
Held,  the  bail  was  discharged.  The  defendant  should  have 
been  taken  into  custody  when  the  trial  commenced,  and  the 
bail  was  not  afterwards  liable.'' 

§  594.  How  liability  of  bail  affected  by  term  of  court  not 
being  held — Continuing  case  to  subsequent  term — Change  of 
venue,  etc. — ^Bail  in  bastardy  bond. — ^A  recognizance  in  a  crim- 


s  Commonwealth  y.  Coleman,  2 
Met.  (Ky.)  382.  8ee,  to  same  ef- 
fect, Morehead  v.  State,  38  'Kan. 
489.  To  the  effect  that  the  sure- 
ties are  discharged  if  the  court 
discharges  the  principal  because 
of  the  illegality  of  his  arrest,  see 
Smith  ▼.  State,  12  Neb.  309.  In 
People  V.  McBejnolds,  102  Calif. 
308,  36  Pac  Bep.  590,  the  court 
made  an  order  that  the  prisoner, 
who  was  present  in  court,  "be  and 
he  is  hereby  committed  to  the  cus- 
tody of  the  sheriff  of  Sonoma 
county,  California,  pending  the 
trial,"  and  afterwards  during  the 
trial  vacated  that  order  "without 
the  application,  knowledge  or  con- 
sent" of  the  sureties  on  his  bond. 
The  prisoner  escaped.  Held  that 
the  sureties  were  discharged.  Va- 
cating the  order  did  not,  by  oper- 
ation of  law,  restore  the  prisoner 


to  the  custody  of  his  bail.  Citing 
Babb  V.  Oakley,  5  Calif.  94;  Peo- 
ple V.  Stager,  10  Wend.  431;  Beeae 
v.  United  States,  9  Wallace,  13. 
Note  20,  9  587. 

•  Smith  V.  Kitchens,  51  Ga.  158. 
And  see,  also,  State  v.  Orsler,  48 
Iowa,  343.  In  the  latter  case  the 
court  say:  "The  law  does  not  con- 
t<^mplate  that  the  surety  shall  be 
responsible  for  the  appearance  of 
a  prisoner  in  the  lawful  custody  of 
the  law.  It  is  to  be  presumed  that 
the  arrest  and  custody  takes  the 
place  of  the  bail  to  secure  appear- 
ance." But  see,  contra,  Conunon- 
wealth  v.  Branch,  1  Bush  (Ky.),  59. 

f  Askins  v.  Commonwealth,  1 
DuvaU  (Ky.),  275.  Poasett  v. 
State,  Tex.  Crim.  App.,  June,  1901, 
67  S.  W.  Bep.  322,  in  which  case 
the  prisoner,  aeeused  of  murder, 
disappeared,    while    his    attorney 


1086 


BAIL. 


§6M 


inal  case  provided  that  the  accused  should  appear  at  the  next 
term  of  the  district  court  ''and  answer  said  charge,  and  abide 
the  orders  and  judgment  of  said  court,  and  not  depart  without 
leave  of  the  same."  The  accused  appeared  at  said  term  of 
court,  and  the  venue  was  changed  by  order  of  the  court  to 
another  county,  and  the  accused  did  not  appear  in  such  other 
county.  Held,  the  bail  was  liable  for  such  non-appearance.^ 
It  has  been  held  that  a  failure  to  hold  the  term  of  court  at 
which  the  accused  in  a  criminal  case  is  required  to  appear 
does  not  discharge  his  bail,  who  are  obliged  in  such  case  to 
have  him  present  when  the  court  is  held.^  Bail  for  the  ap- 
pearance of  a  party  at  a  particular  term  of  court  will  be  liable 
though  no  proceedings  were  had  against  the  principal  at  the 
term  at  which  he  was  recognized  to  appear,  where  an  order 
was  made  at  that  term  continuing  all  cases  not  disposed  of, 
and  at  the  succeeding  term  the  principal  failed  to  answer.^^  A 
party  arrested  in  a  bastardy  proceeding  gave  bond  conditioned 
for  his  appearance  to  answer  the  charge  ''and  perform  the 
judgment  of  the  court."    He  appeared,  and  judgment  was 

was  arguing  a  motion  to  have  the    of  the  said  court,  and  not  depart 
judge  disqualified.    Held  by  a  di-  "  " 

Tided   eourt  that  his  sureties  re- 
mained liable. 

'The  State  v.  Brown,  16  Iowa, 
314.  So  a  surety  on  a  bail  bond 
conditioned  that  the  defendant 
shaU  render  himself  amenable  to 
aU  cyrders  and  process  of  the  court 
in  the  prosecution  of  the  charge  is 
held  not  exonerated  by  an  order  of 
court  granting  a  change  of  venue. 
Beasley  v.  State,  53  Ark.  67. 

•  Commonwealth  v.  Branch,  1 
Bush  (Ky),  59;  The  State  v. 
Brown,  16  Iowa,  314. 

10  State  V.  Plazencia,  6  Bob. 
(La.)  417.  In  United  States  v. 
Murphy  (D.  C,  Del.),  82  Fed.  Bep. 
893,  defendants  entered  into  a  re- 
cognizance conditioned  that  the 
principal.  Murphy,  would  appear 
on  ''the  12th  day  of  January,  1897, 
at  10  o'clock  a.  m.,  then  and  there 
to  answer  to  the  charge  *  *  and 
then  and  there  abide  the  judgment 


without  leave  thereof."  With  the 
consent  of  the  surety,  at  Mur* 
phy's  request,  the  case  was  set  for 
trial  on  March  9,  1897.  On  Febru- 
ary 8,  1897,  the  district  judge  died 
and  the  of&ce  remained  vacant  un- 
til May  21,  1897.  On  June  8, 
1897,  the  principal's  case  was 
called  for  trial  and  the  bond  for- 
feited upon  his  failure  to  appear. 
Sec.  602  U.  S.  Bev.  Stat,  provided 
that  in  the  event  of  such  vacancy 
''aU  process,  pleadings  and  pro- 
ceedings pending  before  such  court 
shall  be  continued  of  course  untU 
the  next  stated  term  after  the  ap- 
pointment and  qualification"  of  the 
successor.  It  was  held  that  the 
recognizance  in  question  was  in- 
cluded in  the  term  "process"  and 
was  also  a  "proceeding"  pending 
before  the  court,  and  that  the  stat- 
ute in  question,  being  in  force 
when  it  was  made,  entered  into  and 
formed  a  part  of  it. 
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rendered  agiainst  him  for  $25  a  year  for  seyen  years.  Held, 
the  bail  could  not  discharge  himself  from  liability  for  this 
judgment  by  surrendering  the  body  of  the  principal.**  Where 
a  party  charged  with  bastardy  gave  bond  for  his  appearance 
''to  answer  the  charge/'  and  he  appeared  and  pleaded  not 
guilty,  but  was  not  surrendered  to  the  court  nor  taken  into 
custody,  and  pending  the  trial  escaped,  it  was  held  the  sureties 
were  liable.  ''To  answer  the  charge  is  not  merely  to  plead  to 
it;  but  it  is  to  hold  himself  answerable  to  it  until  discharged 
by  the  court,  or  surrender  to  its  custody."**  A  recognizance 
in  a  bastardy  case  provided  that  the  principal  should  appear 
at  the  next  term  of  the  court,  and  not  depart  without  leave. 
The  principal  did  appear,  and  the  court  continued  the  case  till 
the  next  term,  and  suffered  him  to  depart.  Held,  the  bail  was 
discharged,  as  the  principal  had  appeared  and  departed  by 
leave  of  the  court.**  Other  cases  as  to  liability  of  surety  on 
a  bastardy  bond  are  given  in  a  note.**    A  poor  debtor's  recog- 


11  Commonwealth  v.  Donglas,  11 
Bash    (Ky.),   607.     This   decision. 


see  Bineen  v.  Williams,  138  Mass. 
367,  where  it  was  held  the  surety 


however,    has    been    subseqaently    was  liable,  unless  it  appeared  that 


overruled   in  Bunner  v.   Common- 
wealth,  78  Ky.  556,  for  the  reason 


he  had  been  injured  by  the  contiu' 
uanee.      In    Barney    v.    Common- 


that  the   court  in  Commonwealth    wealth,  83  Ky.  534,  it  is  held  that 
y.  Douglas,  infra,  overlooked  the    a  mere  continuance  from  one  term 


fact  that  the  statute  provided  for 
two  classes   of  bonds  that  might 


to   another   does   nbt   release   the 
bail.     In   State   v.   Merrihew,   47 


be  executed  before  judgment.   The    Iowa,  112,  it  is  held  that  a  contin- 


one,  conditioned  for  the  appear- 
ance of  the  accused;  the  other,  to 
pay  such  sums  as  may  be  adjudged 
against  him;  and  therefore  the  sur- 
render of  the  defendant  to  the 
court  by  the  sureties  in  the  former 
bond  was  a  satisfaction  of  that 
bond,  and  released  the  sureties 
from  further  liability  thereon. 

IS  WintersoU  v.  Commonwealth, 
1  Duvall  (Ky.),  177,  per  Bobertson, 
J.     A  surety's  liability  in  a  bas- 


uance  of  the  cause  continues  the  li- 
ability of  the  sureties  to  the  re- 
cognizance, as  well  as  where  the 
continuance  is  by  mere  operation 
of  law.  To  the  effect  that  a  contin- 
uance of  the  case  discharges  the 
bail,  see,  further,  Colquitt  v. 
Smith,  65  Ga.  341;  United  States 
V.  Buckland  (Cir.  Ct.  D.  B.  C),  83 
Fed.  Bep.  156.  To  contrary  effect, 
Waldcon  v.  Harrison,  2  Oreg.  87. 
i«  In  HoUenbeck  v.  Breakey,  187 


tardy  bond  cannot  exceed  that  of    Mich.  555,  86  N.  W.  Bep.  1055,  a 


his  principaL     People  v.  Morrison, 
75  Mich.  30. 

IS  The  People  v.  Greene,  5  Hill 
(N.  Y.),  647.    See,  also,  People  v. 


supersedeas  bond  payable  to  the 
People  was  assigned  by  ''a  major- 
ity of  the  superintendents  of  the 
poor''  to  the  mother  of  the  child 


MiUham,  29  Hun  (N.  Y,),  151.  But    after  she  had  recovered  judgment 
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nizance  was  made  returnable  on  Sunday.  He  failed  to  appear 
on  that  day,  but  did  appear  on  the  following  day  and  was 
regularly  discharged.  Held,  that  his  failure  to  appear  on 
Sunday  was  no  breach  of  the  bond.^^ 

§  696.  How  liability  of  bail  affected  by  transfer  of  case  to 
another  court— Meaning  of  phrase  "abide  the  judgment  and 
ordfirs  of  court." — ^Where  an  indictment  was  found  in  the 
superior  court  charging  defendant  with  misdemeanor,  and  he 
gave  bond  for  his  appearance  to  answer  the  charge  in  that 
court,  and  the  case  was  subsequently  transferred  to  another 
court,  the  sureties  on  the  bond  were  held  liable  for  the  ap- 
pearance of  their  principal  in  the  latter  court.*  •  A  soldier  in 
the  United  States  army  who  was  convicted  in  the  state  court 
was  granted  a  new  trial  and  admitted  to  bail,  whereupon  he 
secured  a  removal  of  his  case  to  the  federal  court.  Held,  the 
sureties  on  his  recognizance  were  liable  for  his  failure  to  ap- 
pear for  trial  at  the  subsequent  term  of  the  state  court.*  ^  Where 
a  eounty  judge  transferred  a  criminal  case  to  the  circuit  court, 
it  was  held  that  the  sureties  on  a  recognizance  for  the  appear- 
ance of  their  principal  in  the  county  court  were  not  liable  for 
his  failure  to  appear  in  the  circuit  court,  for,  the  court  say, 
their  contract  was  that  he  would  appear  in  the  county  court, 
and  not  in  the  circuit  court.*  ^  A  recognizance  was  conditioned 
that  defendant  appear  at  the  next  term  of  the  district  court  to 
answer  the  complaint,  and  not  depart  without  leave,  and  abide 
the  judgment  and  orders  of  such  coTirt.  Held,  that  the  re- 
cognizance was  not  satisfied  when  the  defendant  merely  ap- 


sgainst  the  prineipaL  Held  that 
she  might  maintain  her  suit  there- 
on for  her  own  benefit.  A  statute 
provided  that  if  the  father  should 
refuse  to  give  ^'security  for  the 
maintenance  and  education  of  a 
bastard  child  until  it  arrives  at  the 
age  of  fourteen  years,''  and  for 
expenses  of  confinement,  he  should 
be  gnUty  of  a  misdemeanor.  In 
Johnson  v.  State,  102  Ga.  613,  the 
magistrate  required  the  father  to 
give  "a  $750  bond  for  education 
and  maintenance  of  the  child  and 
for  lying  in  expenses''  and  in  de- 
fault bound  him  over  to  the  Su- 


perior Court,  by  which  he  was 
indicted.  Held  that  the  bond  re- 
quired by  the  justice  was  more  on- 
erous than  the  law  required  and 
that  the  judgment  of  conviction 
could  not  stand,  S.  C,  29  S.  E. 
Bep.  916.  Compare  Myers  v.  Baugh- 
man,  61  Neb.  818,  86  N.  W.  Bep. 
507. 

18  Merrill  ▼.  Kaulbacic,  158 
Mass.  328,  33  N.  E.  Bep.  515. 

i«  Williams  v.  McDaniel,  77  Oa. 
4. 

17  State  V.  Davis,  12  S.  C.  528. 

18  Adams  v.  People,  12  Bradw. 
(HL  App.)  380. 
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peared  at  eotirt  and  remained  in  attendance  daring  the  trial, 
and  upon  the  return  of  verdict  fled,  but  required  that  he  should 
comply  with  and  perform  any  judgment  of  court  that  might 
be  rendered  against  him.^^  So  the  sureties  on  a  bastardy  bond 
conditioned  that  the  defendant  should  appear  in  court,  etc., 
are  held  not  released  by  his  appearance  and  submitting  to 
trial  only  if  he  departs  the  court  without  performing  its  judg- 
ment.^^    In  accordance  with  an  ag^reement  between  parties  liti- 

itJaekBOB  ▼.  State,  30  KaxL  88.  and  from  term  to  term,  then  and 

See  the  phrase  "to  abide  the  jndg-  there  to  answer  for  the  offense  of 

ment  and  orders  of  the  court"  in  assault  and  battery  *  *  and  shall 

recognizances^    construed    in    Mc*  not    depart    thence    without    the 

Garry  ▼.  State,  37  Kan.  9;  Wheel-  leave  of  said  court."     There  was 

er  ▼.  State,  39  Kan.  163.    To  the  no  stipulation  to  abide  any  final 

effect,    also,    that    an    appearance  order  or  judgment   of   the  court, 

merely,  and   a   departure  without  The   principal   was   found    guilty, 

leaTO,  is  a  breach  of  the  bond,  see  sentenced  to  pay  a  fine  of  $40  and 

Glasgow  y.  State,  41  E^an.  333.  costs  within  three  days  or  in  de- 

so  People  ▼.  Ogden,  10  Bradw.  fault  work  in  the  chain  gang  for 
(m.  App.)  226.  See,  however,  Wil-  six  months.  Within  the  three  days 
son  ▼.  People,  10  Bradw.  (IlL  he  escaped.  At  the  next  term  of 
App.)  367.  In  this  case  the  re-  court  the  bond  was  forfeited.  Held 
cognizance  was  conditioned  that  that  the  recognizance  was  without 
the  principal  should  appear  at  the  binding  force  from  the  time  of  sen- 
next  term  of  court  "then  and  tcnce.  "There  can  be  no  doubt,'' 
there  to  answer  and  abide  the  or-  said  the  court,  "that  as  soon  as 
der  and  judgment  of  the  court  *  *  the  sentence  was  pronounced  the 
and  thence  not  depart  without  sheriff,  and  not  the  bail,  was  the 
lawful  permission."  Held,  that  proper  custodian  of  the  convict, 
the  condition  of  the  recognizance  The  legal  effect  of  the  sentence 
was  fully  performed  when  the  was  equivalent  to  a  special  order 
principal  appeared  and  submitted  directing  the  sheriff  to  hold  him  in 
to  the  jurisdiction  of  the  court,  custody.  This  being  so,  it  was  not 
See  to  substantially  same  effect,  necessary  to  enter  an  exoneretur 
SpiUman  v.  People,  16  Bradw.  (lU.  on  the  minutes  of  the  court  in  or- 
App.)  224.  Where  the  recognizance  der  to  discharge  the  baiL  The  ton- 
is  conditioned  ^'to  abide  by  the  tenee  itself  operated  as  an  exonere- 
judgment  of  the  court"  and  the  tur.  *  *  The  aUowance  t9  the  con- 
principal  fails  to  appear  subse-  vict  of  three  days  within  which  to 
quent  to  sentence  the  surety  is  li-  pay  the  fine  was  no  permit  for  him 
able.  State  v.  Whitson,  8  Blackf.  to  go  at  large  in  the  meantime. 
(Ind.)  176.  In  Boberts  ▼.  Gordon,  Even  if  so  construed,  unless  the 
86  Ga.  386,  12  S.  E.  Bep.  648,  de-  bail  had  assented  to  it,  he  could 
fendants  entered  into  a  recogni-  not  be  affected  thereby,  since  by 
zance  conditioned  that  the  princi-  the  general  law  (Code,  S  4655)  all 
pal  should  appear  at  the  next  Su-  fines  are  payable  immediately  un- 
perior   Court   "from   day  to   day  less  the  court  shall  grant  further 
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gant,  a  respondent  who  had  been  arrested  on  a  writ  of  ne  exeat 
filed  a  bond  with  surety  conditioned  ''to  abide  and  perform 
the  orders  and  decrees  of  the  court  in  the  cause/'  whereupon 
the  writ  was  discharged.  Subsequently,  and  before  final  de- 
cree, the  surety  moved  for  an  order  discharging  him  from 
liability  on  the  respondent's — ^principal's — putting  himself 
within  the  court's  jurisdiction  and  subjecting  himself  to  its 
decrees.  Held,  that  the  surety  could  not  be  discharged ;  that 
a  bond  given  *'to  abide  and  perform"  differed  from  a  bond 
*'to  abide.  "2*  A  justice  of  the  peace,  on  continuing  an  ex- 
amination of  a  prisoner,  took  his  recognizance  to  "appear 
before  the  justice  on,  etc.,  then  and  there  to  answer,  etc.,  and 
not  thence  depart  without  leave."  The  prisoner  appeared, 
the  examination  proceeded,  and  the  justice  announced  his 
finding.  Thereafter  the  justice  and  constable  permitted  the 
accused  to  go  to  secure  bail  for  the  circuit  court.  He  never  re- 
turned. Held,  the  sureties  on  his  recognizance  were  dis- 
charged.^ A  recognizance  was  conditioned  that  the  principal 
not  only  shall  appear  on  the  ''first  day  of  the  next  term,"  but 
also  that  he  shall  "abide  the  orders  of  court  thereon."  The 
cause  was  continued  to  a  day  subsequent  to  the  "first  day  of 
the  term."  Held,  that  the  sureties  were  liable  for  the  failure 
of  their  principal  to  appear  on  such  later  day.^*  Where  a  con- 
vict's bail  was  extended  from  time  to  time  by  successive  orders 
suspending  sentence  and  directing  him  to  appear  at  a  stated 

time.    By  analogy  to  tbe  ease  of  not  only  to  appear,  but  he  was  not 

am  ordinary  creditor,  tbe  grant  of  to    depart    without    leave    of    the 

further  time,  without  the  consent  court,  and  was  to  abide  the  order 

of  the  bail  or  surety,  would  dis-  and  judgment  thereof.    He  did  de- 

charge   him.''     The   court   added  part  without  the  leave  of  the  court, 

that    the    bail    might    have    been  and  did  not  abide  the  order  and 

bound  for  the  appearance  of  the  judgment    thereof.      He    forfeited 

convict  subsequent  to  sentence  if  his  recognizance.  *  *" 

he  had  stipulated  that  his  principal  si  Petition  of  Griswold,  13  R  I. 

should  abide  the  judgment  of  the  125. 

court,  as  in  State  v.  Whitson,  8  ts  State  v.  Bobb  &  Alexander,  39 

Blaekf.   (Ind.)   178.     In  that  case  Mo.  App.  543. 

the  defendant  escaped  after  sen-  ^sBubush  v.  State,  112  Ind.  107; 

tence  pending  argument  of  a  mo-  State  v.  Thompson.  62  Ind.  367.  In 

tion  for  new  trial.     At  the  same  Boswell  v.  Colquitt,  73  Ga.  63,  it  is 

term  the  bond  was  forfeited.  Held  held  that  a  sci.  fa.  cannot  issue 

that  the  sureties  were  liable.    "By  against  bail  until  after  default  of 

the     condition     of     the    recogni-  their  principal  at  second  term. 
aaaeA,''  taid  the  eourt,  ''he  was 
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time  to  receive  it,  his  sureties  were  held  released  if  court 
should  not  be  in  session  at  such  time.^^  A  verdict  of  guilty  has 
been  held  to  be  a  ''conviction"  within  the  meaning  of  that 
terms  as  used  in  a  recognizance.^^ 

§  696.  When  bail  bound,  though  principal  not  liable  to  ar- 
rest— ^Duress  of  principal,  etc. — ^It  has  been  held  that  bail  in  a 
criminal  case  is  not  liable  where  the  charge  stated  in  the  bond 
is  not  such  as  will  warrant  any  criminal  prosecution.^*  Where 
a  debtor  was  arrested  in  a  civil  suit  contrary  to  a  positive 
provision  of  law,  it  was  held  that  the  bail  given  by  him  to 
procure  his  release  was  not  bound  on  the  ground  that  the 
issuing  of  the  writ  was  prohibited,  and  "a  party  never  can 
obtain  any  legal  benefit  by  a  violation  of  law."  ^  But  it  has 
also  been  held  that  it  is  no  defense  to  bail  in  a  civil  suit  that 
the  principal  was  not  liable  to  arrest  when  the  bail  bond  was 
entered  into.  In  holding  this  it  has  been  said  that  ''The  bail  is 
estopped  from  denying  that  his  principal  was  liable  to  arrest. 
It  is  conceded  by  entering  into  the  recognizance.  •  •  The 
privilege  set  up  belongs  to  the  principal  alone ;  he  may  waive 
it  if  he  chooses;  and  •  •  we  are  bound  here  to  assume 
he  did  so,  otherwise  he  would  have  applied  to  the  court  or  a 
judge  at  chambers  for  a  discharge  instead  of  putting  in  bail. 
The  idea  of  duress  is  absurd,  as  special  bail  do  not  come  into 
the  cause  till  after  the  return  of  the  writ  and  abundant  oppor- 
tunity to  apply  for  the  discharge."  ^s  go  it  has  been  held  that 
bail  in  a  civil  case  cannot  inquire  into  the  sufiKciency  of  the 


24  People  V.  Kennedy,  58  Mich. 
372. 

SB  In  State  v.  Wilson,  14  La. 
Ann.  450,  a  bail  bond  was  condi- 
tioned that  the  accused  should  ap- 
pear, eiCj  ''and  not  depart  with- 
out the  leave  of  the  court  until  the 
final  trial  and  conviction  or  acquit- 
tal of  the  said  Wm.  Wilson."  The 
principal  disappeared  immediately 
after  verdict  of  guilty.  Held 
that  the  rendition  of  such  verdict 
was  a  conviction  and  that  the  sure- 
ties were  not  liable  for  his  non- 
appearance thereafter. 

20  State  V.  Jones,  3  La.  Ann.  9. 

2T  Stafford  v.  Low,  20  111.   152, 


per  Walker,  J.;  Thomhill  v. 
Christmas,  10  Bob.  (La.)  543. 
Holding  that  the  bail  of  a  woman 
who  was  exempt  from  arrest  in  a 
civil  ease  is  not  liable,  see  Thomas 
V,  Stewart,  2  Pen.  &  Watts  (Pa.), 
475. 

28  Thomas  v.  Somberger,  24 
Wend.  275,  per  Nelson,  C.  J.; 
Springfield  Manuf.  Co.  v.  West,  1 
Cush.  388.  And  it  is  held  that, 
though  duress  may  have  been  prac- 
ticed on  the  principal,  it  cannot 
be  invoked  as  a  defense  by  a  sure- 
ty on  whom  no  restraint  was  im- 
posed. Oak  V.  Dustin,  79  Me.  23. 
In    the   absence    of   duress   being 
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affida^t  to  hold  to  bail  nor  question  the  legality  of  the  order 
requiring  bail.^^  It  has  been  held  that  the  bail  in  a  criminal 
case  who  are  strangers  to  the  accused  cannot  set  up  duress  of 
the  principal  as  a  defense  on  the  ground  that,  ''although  the 
principal  may  have  been  constrained  to  execute  the  recogniz- 
ance by  means  of  the  duress,  yet  the  sureties  were  under  no 
such  restraint."'^  Precisely  the  opposite  doctrine  has  been 
held  in  the  case  of  bail  in  a  civil  suit.^^  It  has  been  held  that 
a  bail  bond  in  a  civil  case  which  contains  a  condition  onerous 
to  the  surety  which  is  not  warranted  by  law,  or  which  omits 
a  condition  required  by  law  which  is  for  the  benefit  of  the 
surety,  is  absolutely  void.*^  It  has  also  been  held  that  bail  in 
a  civil  case  is  only  bound  to  the  extent  required  by  law,  no 
matter  what  may  be  the  tenor  of  the  bond,  and  that  such  bail 
may  be  relieved  by  surrendering  the  principal,  though  the 
tenor  of  the  bond  is  diflferent.*^  It  has  been  held  that  a  vol- 
untary bond  entered  into  by  principal  and  bail  before  the 
sheriff,  requiring  the  principal  to  appear  to  answer  a  criminal 
charge,  bound  the  bail,  although  the  sheriff  had  no  authority 
to  take  such  a  bond.'*  But  where  the  sheriff  of  one  county  had 
the  defendant  in  a  civil  suit  in  custody  on  a  capias  ad  respon- 
dendum in  another  county,  and  bail  was  accepted  by  the  sher- 
iff in  the  last-named  county,  it  was  held  that  the  sheriff  had 
no  authority  to  do  any  act  out  of  his  own  county,  and  that 

shown,  held 'to  be  presumed  that  ties  thereon.    Littleton  v.  State,  46 

the  principal  and  sureties  desired  Ark.  413. 

to  execute  the  recognizance.    Gar-  si  Thompson    v.    Loekwood,    15 

mody  ▼.  The  State,  105  Ind.  546,  5  Johns.  256. 

N.  E.  Eep.  679.  »« Tucker  v.  Davis,  15  Ga.  573; 

39  Lewis     V.     Brackenridge,     1  Loyd  v.  McTeer,  33  Ga.  37;  Alez- 

Blaekf.  (Ind.)  112.  ander  v.  Bates,  33  Ga.  125. 

»o  Plnmmer  v.  The  People,  16  HI.  «« Slocomb    v.    Robert,    16    La. 

358,  per  Gaton,  J.;  Huggins  v.  The  (Curry),  173. 

People,  39  HI.  241.    More  especially  84  Park  v.  The  State,  4  Ga.  329. 

the  defense  of  duress  of  principal  So  it  has  been  held  no  defense  to 

cannot  be  set  up,  where  the  sure-  the  sureties  on  a  bail  bond  that 

ties  had  full  knowledge  of  the  cir-  the   magistrate  before   whom   the 

cumstances    attending   the    duress,  bond  was  taken  had  no  jurisdiction 

and   voluntarily   entered   into   the  when  the  sureties  did  not  question 

obligation.     Haney   v.   People,   12  the  jurisdiction  at  the  time  of  ex- 

Gol.  345,  21  Pac.  Bep.  39.    The  fact  ecution.    Jones  v.  Gordon,  82  Ga. 

that  the  accused  was  illegally  in  cus-  570,  9  S.  E.  Bep.  782.    Citing  Wel- 

tody  at  the  time  the  bail  bond  was  don  v.  Colquitt,  62  Ga.  449,  where 

given,  held,  no  defense  to  the  sure-  the  magistrate's  order  requiring  a 
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the  bail  was  not  liable.*^  A  recognizance  giyen  by  one  in  cus- 
tody nnder  an  illegal  warrant,  held  to  be  involuntary,  and  im- 
enforceable  against  the  sureties  thereon.'^ 

§  697.  Liability  of  bail  when  principal  indicted  for  another 
offense— Amendment  of  declaration— Change  of  form  of  action. 

— It  has  been  held  that  bail  is  liable  for  the  appearance  of  the 
principal  if  he  is  indicted  for  an  offense  of  a  higher  grade,  but 
which  includes  the  offense  described  in  the  obligation.^*^  When 
the  accused  was  held  to  answer  a  charge  of  grand  larceny,  and 
appeared,  but  was  indicted  for  burglary,  it  was  held,  in  the 
absence  of  any  showing  that  the  indictment  was  based  on  the 
same  transaction  as  the  charge  of  grand  larceny,  that  the  bail 
was  not  liable  for  the  further  appearance  of  the  accused  to 
answer  the  indictment.^    Bail  in  a  criminal  case  was  taken  in 

bond  was  invalid  because  made  on  S.  E.  Rep.  512,  it  was  held  that  a 

Sunday;   Smith  v.  Spencer,  63  Ga.  recognizance  to  answer  an  indict- 

702;  Dennard  v.  State,  2  Ga.  137;  ment  for  larceny  was  properly  for* 

Park  V.   State,  4  Ga.  329;   Adams  feited  upon  defendant's  failure  to 

▼.  Governor,  22  Ga.  417.    See  note  answer  an  indictment  for  burglary 

27,  S  606.  and  for  larceny  from  the  house.  In 

ss  Harris    t.    Simpson,    4    Litt.  CritcheU  v.  State,  24  Ga.  335,  a  re- 

(Ky.)   165.     A  recognizance  taken  cognizance  conditioned  for  the  ap« 

before  and  approved  by  an  officer  pearanee  of  the  principal  to  an- 

unauthorized  by  law,  or  where,  un-  swer   ''touching   a   shooting   with 

der  the  facts,  the  taking  thereof  intent  to  kill"  was  held  to  have 

would  be  unauthorized,  so  that  the  been  properly  forfeited,  though  the 

same  fails  to  be  binding  under  the  indictment  was  for  murder.     See, 

statute,  is  also  held  void  as  a  com-  also,  Pack  ▼.  State,  23  Ark.  235. 

mon-law  obligation.     Dickenson  ▼•  ssThe  State  v.  Brown,  16  Iowa, 

State,  20  Neb.  72.  314.    Holding  that  bail  in  a  erimi- 

s«  State  V.  Swope,  72  Mo.  399.  nal  ease  is  not  liable  unless  the  ae- 

<7  State  V.  Cunningham,  10  La.  cused  is  indicted  for  the  offense 

Ann.  393.     And  to  similar  effect,  charged,   see  People  v.   Sloper,   1 

see  Hortsell  v.  State,  45  Ark.  59;  Idaho,  158.    And  in  Jones  v.  State, 

State  V.   George  Tennant,  30  La.  11  Tex.  App.  412^  it  is  held  that 

Ann.  852.    And,  on  the  other  hand,  the  sureties  on  an  appearance  bond 

it  has  been  held  that  a  recogni-  are    discharged    when    there    has 

zance    given    to    answer    for    the  been  no  presentation  of  an  indict- 

crime  of  adultery  was  forfeited  if  ment,  or  information  against  their 

the   principal   without   leave   fled,  principal  at  the  first  term  of  the 

although  he  was  in  fact  indicted,  court  after  the   execution  of  the 

not  for  adultery,  but  for  lewd  and  bond.    And  to  same  effect  see,  also, 

lascivious   cohabitation.     Common-  State  v.  Doane,  30  La.  Ann.  1194. 

wealth  V.  Teevens,  143  Mass.  210.  To  the  effect,  however,  that  the 

In  Foote  v.  Gordon,  87  Ga.  277,  13  sureties  are  liable  even  though  no 
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pursuance  of  an  order  of  court,  the  entry  on  the  minntM  re- 
qniring  bail  in  $700,  but  the  bail  was  given  in  $7,000,  and  the 
judge  at  a  subsequent  term  corrected  and  altered  the  minutes 
to  $7,000.  Held,  the  bail  was  not  thereby  discharged.^  The 
principal  in  a  civil  suit  gave  bail  in  $1,000,  conditioned  that  he 
would  appear  to  answer  an  attachment.  After  the  bail  became 
liable  the  plaintiff  amended  his  declaration  so  as  to  claim 
$1,200  instead  of  $600,  but  no  other  change  was  made.  The 
plaintiff  recovered  $1,200.  Held,  the  bail  was  liable  to  the 
extent  of  his  bond,  on  the  ground  that  increasing  the  ad 
damnum  was  a  statutory  right  which  the  plaintiff  had,  to 
which  the  bail  must  be  presumed  to  have  consented.^®  Where, 
after  bail  in  a  civil  suit  had  become  liable,  the  declaration  was 
amended  so  as  to  embrace  a  new  demand,  but  judgment  was 
rendered  on  the  original  demand  only,  it  was  held  that  the 
bail  was  liable  only  to  the  extent  of  the  original  demand,  was 
not  injured  by  the  amendment,  and  was  therefore  not  dis- 
charged.^^ But  where,  after  bail  in  a  civil  suit  had  been  given, 
the  ad  damnum  was  increased  on  motion  of  the  plaintiff  and 
by  leave  of  the  court,  it  was  held  that  the  bail  was  discharged, 
on  the  ground  that  this  was  a  material  alteration  of  the  con- 
tract of  the  bail.^^  In  %n  old  case  the  principal  in  a  civil  suit 
was  arrested  in  one  county  on  an  original  writ  laid  in  that 
county.  Judgment  was  had  against  the  principal  in  another 
county.  Held,  the  bail  was  not  liable.^'  An  action  of  debt 
was  commenced  and  the  defendant  held  to  bail.  The  action 
was  afterwards  changed  from  debt  to  case,  and  it  was  held  the 
bail  was  thereby  discharged.    The  court  said:    ''The  bail  can 

indictment  is  fonnd  againet  their  of  bail,  see  Wright  v.  Blunt,  74 

principal  for  the  offense  charged,  Me.  92. 

flee  Walker  ft  Hubbard  v.  Common-  <*!  Seeley  ▼.  Brown,  14  Pick.  177. 

wealth,  79  Ky.  292;  State  ▼.  MiU-  Holding  that  bail  in  a  civil  suit  is 

saps,  69  Mo.  359.  not  liable  for  costs  of  counts  add- 

M  State  ▼.  Frith,  14  La.  (Curry)  ed   to   declaration,   see   Taylor  ▼. 

191.  Wilkinson,  1  Nevile  ft  Perry,  629. 

^^  New  Haven  Bank  v.  Miles,  5  «<  Langley  v.  Adams,  40  Me.  125. 

Conn.  587.     To  the  effect  that  a  And  in  Buggies  v.  Berry,  76  Me. 

magistrate  before  whom  a  recogni-  262,  it  was  held  that  an  amend* 

sauce  is  taken  may,  by  leave  of  ment   increasing  the   ad   damnum 

court,  amend  the  one  returned,  or  discharged  the  bail  taken  on  mesne 

make  out  a  new  one,  so  as  to  set  process. 

out  oKkre  accurately  the  contract  «t  Tates  v.   Plazton,   8   Levins, 

285. 
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be  made  liable  in  no  other  manner  than  they  have  stipulated 
by  their  bond.  In  this  case  it  is  conditioned  to  be  void  if  the 
principal  appears  to  answer  to  an  action  of  debt  which  the 
plaintiff  hath  instituted  against  him;  but  a  different  action 
from  this  is  afterwards  prosecuted,  consequently  the  condition 
of  the  bond  is  not  broken."** 

§  698.  Bail  may  defend  suit  against  principal— Approval  of 
bond  need  not  be  indorsed  thereon— Pardon  of  principal — Other 
cases. — ^Bail  in  a  civil  case  will  be  permitted  to  defend  the 
suit  against  his  principal  upon  terms  which  are  equitable.^ 
Where  a  statute  provides  that  a  bail  bond  shall  be  accepted 
or  approved  by  a  certain  person,  such  acceptance  or  approval 
is  a  mental  operation,  and  need  not  be  in  writing,  nor  indorsed 
on  the  bond.^  The  pardon  of  the  principal  in  a  criminal  case 
before  conviction  is  a  discharge  of  his  bail  if  such  pardon  is 
accepted  by  him,  otherwise  not.^  Where,  upon  the  return  of 
non  est  inventus,  on  a  ca.  sa.  against  the  principal,  the  bail 
gave  a  note  for  the  amount  of  the  judgment,  which  was  after- 
wards reversed  on  a  writ  of  error,  it  was  held  that  as  the  bail 
was  not  fixed,  and  the  judgment  was  reversed,  there  was  a 
failure  of  the  consideration  of  the  note,  and  the  bail  was  not 
liable  thereon.*    A  party  convicted  of  crime  gave  bail  for  his 

MByan  ▼.  Bradley,  Taylor,  Law  surety  defends  the  suit  against  the 

&  £q.  (N.  G.)  77;  Waples  v.  Der-  principal  in  the  name  of  the  prin- 

riekson,  1  Harr.  (Del.)  134.  dpal  with  nothing  in  the  record  to 

1  Bonsai  v.  Harker,  2  Har.  (Del.)  show  that  the  surety  is  taking  any 

327;  Guthrie  v.  Morrison,  1  Har.  part  in  the  defense,  as  they  often 

(DeL)  368.    See  note  14  to  S  274,  do,  and  judgment  goes  against  the 

note  38  to  S  5.    Unless  the  surety  principal.     The   surety   cannot   ap- 

has  been  vouched  in  to  defend  the  peal  or  maintain  writ  of  error,  be- 

.suit   against  his  prindpal,   or   has  cause  there  is  nothing  in  the  record 

come  in  and  had  himself  made  a  to  show  that  he  has  any  interest  and 

party   to    the    record    he    "cannot  the  court  of  review  knows  nothing 

have  a  writ  of  error  to  reverse  a  not  shown  by  the  record.    Steel  v. 

judgment  against  his  principal,  nor  Bridenbach,  7  W.  &  S.   (Pa.)   150. 

can  the  principal  sue  out  the  writ  Granat    v.    Kruse,    111.    Sup.,    Dec., 

to  reverse  a  judgment  against  the  1904,  so  holding,  was  decided  after 

bail,  nor  can  they  join  in  the  writ,  this  note  was  stereotyped.     But  if 

the   judgments   being   distinct   and  the  surety's  interest  appears  of  rec- 

affecting  different   persons."     Me-  ord,  he  may  appeal.  Note  14,  S  786. 

Intyre  v.  Sholty,  139  IlL  171,  at  >  State  ▼.  Wright,  37  Iowa,  522; 

178,   29  N.  E.  Rep.  43,  citing  11  People  v.  Penniman,  37  CaL  271. 

Tidd's  Prac.  1135.    Mr.  Ackley  eon-  sGrubb  v.  Bullock,  44  Ga.  879. 

aiders  this  a  point  of  practical  im-  «Tappen    v*    Van    Wagenen,    8 

portance.     Suppose  counsel  of  the  Johns.  465w 
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appearanoe,  in  order  to  take  his  case  to  the  supreme  court, 
where  the  judgment  was  reversed,  the  case  remanded,  and  a 
nolle  prosequi  entered  therein.  Held,  the  bail  was  not  liable 
for  the  non-appearance  of  the  principal  to  answer  a  subsequent 
indictment  in  the  same  matter.^  Bail  in  a  civil  suit  against 
two  defendants  is  not  liable  where  a  judgment  is  entered  by 
agreement  against  only  one  of  the  defendants.^'  A  recog- 
nizance providing  for  the  appearance  of  the  accused  before 
the  '^ circuit  court,"  when  there  is  no  circuit  court,  but  a 
'' district  court,''  has  been  held  not  to  create  any  liability 
against  the  bail,  and  cannot  be  enf orced.^   • 

§  609.  Bail  in  civil  case  not  discharged  by  issuing  of  fL  fa. 
first  against  principal — Other  cases  concerning  ca.  sa. — ^Bail  in 
a  civil  suit  is  not  discharged  by  the  plaintiff  taking  out  a  fi. 
fa.  previous  to  issuing  a  ca.  sa.  With  reference  to  this  it  has 
been  said:  ''What  objection  can  there  be  to  the  plaintiff's 
proceeding  in  the  first  instance  against  the  property  of  the 
defendant  t  If  the  bail  are  made  to  pay  the  debt  of  the  prin- 
cipal they  may  resort  to  the  property  of  their  principal,  and 
is  it  not  to  their  advantage  that  this  should  be  done  in  the  first 
instance  t  •  •  The  contract  is  not  altered  but  is  in  fact 
pursued,  for  the  bail  are  to  pay  on  the  failure  of  the  prin- 
cipal to  do  so.  This  certainly  implies  that  the  plaintiff  may 
endeavor  to  make  him  do  so  before  he  applies  to  the  securities, 
and  as  to  time,  there  cannot  be,  and  therefore  there  is  not, 
any  day  fixed  when  the  bail  are  to  be  called  on."^  If  the 
amount  indorsed  on  a  capias  ad  respondendum  does  not  con- 
form to  the  amount  sworn  to  be  due,  the  bail  will  be  discharged 
on  motion.®  But  where  the  items  indorsed  on  such  a  writ  were, 
after  the  bail  became  liable,  changed  by  order  of  the  court, 
but  the  aggregate  remained  the  same,  it  was  held  the  bail  was 
not  discharged.^®    A  statute  provided  that  the  bail  in  a  civil 

sLamp   v.   Smith,   66    Oa.    589.  TSbennaii  v.  The  State,  4  Ean. 

Holding  that  the  bail  in  a  eivU  570. 

suit  is  discharged  if  judgment  in  ^Ogier   ▼.    Higgins,    2    MeCord, 

the  eonrt  below  is  rendered  in  fa-  Law  (S.  C),  8,  per  Coleock,  J.; 

▼or  of  the  principal,  even  though  Ayeock  v.  Leitner,  29  Ga.  197. 

it    is    reversed    in    the    Supreme  •  Jennings    v.    Sledge,    3    KeUy 

Court,  see  Butler  v.  Bissel,  1  Boot  (Ga.),  128. 

(Conn.),  102. .  lo  Enos  v.  Aylesworth,  8  Ohio  St 

•  Commonwealth  v.  Clay,  9  Phila.  322. 
(Pa.)  121. 
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case  8h<mld  not  be  liable  until  a  ca.  aa.  had  been  issaed  on  teal 
judgment  against  the  principal  and  returned  not  found.  Held, 
the  sheriff  could  not,  by  a  return  of  the  execution  non  est  in- 
ventus before  the  return  day,  charge  the  bail  before  that 
period.  The  execution,  in  order  to  charge  the  bail,  must  re- 
main in  the  sheriff's  hands  till  the  return  day.^^  A  statute 
provided  that  bail  in  a  civil  case  should  surrender  his  principal 
within  ten  days  after  judgment.  A  judgment  was  recovered 
but  no  execution  was  taken  out,  nor  was  the  principal  surren- 
dered within  ten  days.  Afterwards  execution  was  taken  out, 
and  within  ten  days  from  that  time  the  principal  offered  to 
surrender  himself.  Held,  this  was  a  suf&cient  compliance  with 
the  statute  to  discharge  the  baU.^^ 

§  600.  What  the  recognizance  must  show— Authority  of  of - 
floer  taking  same— Offense  need  not  be  technically  described. 
— ^A  recognizance  taken  by  a  magistrate  in  a  criminal  case 
must  show  at  what  court  the  parties  thereto  are  to  appear, 
and  the  court  to  which  the  recognizance  is  returnable  must 
have  jurisdiction  of  the  subject-matter.  It  must  also  appear 
that  the  offense  charged  was  committed  within  the  jurisdic- 
tion of  the  magistrate,  and  that  he  had  authority  to  take  the 
same.^^  It  must  also  appear  that  the  officer  taking  the  recog- 
nizance complied  with  the  statute  in  exacting  it.^^  And  if  not 
in  compliance  with  the  statute  it  must  be  in  such  form  as 
practically  effects  the  object  of  the  statute.^ ^  It  must  suffi- 
ciently appear  from  the  recognizance  that  the  officer  or  court 
had  the  proper  legal  authority  and  jurisdiction  to  take  the 
same,  and  if  it  can  be  shown  that  the  court  or  officer  was  act- 
ing outside  of  its  authority  the  bond  is  void  as  to  both  prin- 
cipal and  surety,  and  no  recovery  can  be  had  thereon.^  ^    The 

iiLiehten  v.  Mott,  10  Ga.  138.  ispike    ▼.    Neal,    73    Me.    513; 

Holding  that  a  ea.  sa.  mutt  issue  State  v.  Howley,  73  Me.  552;  State 

against   the   principal  b^ore   bail  v.    Gilmore,    81    Me.   405.     For   a 

in  a  eivU  ease  can  be  sued,  see  form  of  police  court  recognizance 

Holland  v.  Bonldin,  4  T.  B.  Mon.  see  Beed  v.  Police  Oonrt  of  Lowell, 

(Ky.)  147.  172  Mass.  427,  52  N.  E.  Bep.  033. 

IS  Allen  V.  Breeilaner,  8  Cal.  552.  i4  Deer  Lodge  Go.  v.  At,  3  Mont. 

See,  also,  Noreross  ▼.  Crabtree,  161  168« 

Mass.  55,  86  N.  E.  Bep.  678,  hold-  is  State  v.  Bright,  14  S.  0.  7. 

ing  that  the  surrender  was  in  time  i«  United   States    v.   Goldstein's 

though    made    after    default    had  Sureties,   1   Dillon,  413;   Irwin   v. 

been  entered,  but  not  judgment.  State,  10  Neb.  325;  Haney  v.  Peo- 
ple, 12  OoL  345. 
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aet  of  a  eommiflsioxier  of  bail,  in  inclnding  in  the  condition  of 
a  recognizance  more  than  the  order  of  court  required,  was 
held  to  be  void — the  part  added  by  the  commissioner  being 
merely  surplusage.^^  The  recognizance  need  not  set  out  the 
offense  charged  with  technical  accuracy ;  it  is  sufficient  if  the 
offense  is  described  in  the  language  of  the  statute.^  ^  In  other 
words  the  bond  need  not  describe  the  offense  charged  with  the 
particularity  of  an  indictment.*  •  The  bond,  however,  should 
indicate  the  offense  with  which  the  principal  is  charged,  else 
it  has  been  held  unenf orceable.^<^  Other  cases  upon  this  subject 
are  given  in  a  note.^* 

17  Sti&te  ▼.  Cobb,  71  Me.  198.    To  lawfully  conspiring  to  defraud  the 

the  eifeet  that  where  there  are  su-  United   States"   and   ''unlawfully 

reradded  words  of  condition,  be-  aiding  and  abetting  the  landing  of 

yond  what  were  authorized  by  the  Chinese    laborers    in    the    United 

court  or  statute,  the  bond  is  void,  States,"  were  both  held  sufficient, 

see  Durein  v.  State,  38  Ean.  485,  In  the  same  case  it  was  held  that 

following  Boberts  v.  State,  34  Ean.  a    recognizance    taken    before    a 

151.      See,    also,    Shuttleworth    v.  United    States    commissioner    con- 

Levi,  13  Bush  (Ey.),  195.  ditioned  that  the  principal  ''shall 

Instate  V.  Weaver,  18  Ala.  293;  personally  appear  before  the  dis- 

State  ▼.  Tennant|  30  La.  Ann.  852;  trict  court  of  the  United  States  in 

United  States  v.  Eldredge,  5  Utah,  and  for  the  district  aforesaid,  at 

161.  Portland,    Oregon,    whenever    re- 

Instate    ▼•   Weideman,    30    Mo.  quested   to    do    so,    and    then   and 

App.  647;  state  ▼.  Weaver,  18  Ala«  there  to  answer  to  the  charge  of 

293.  having  on  or  about  the  —  day  of 

w>  People  v.  Gillman,  58  Hun  (N.  ^   189 — ,  within   said    district, 

T.),  368;  Tillson  v.  State,  29  Ean.  in  violation  of  Section  --^  of  the 

452.    In  State  v.  Nicol,  30  La.  Ann.  Revised    Statutes    of    the    United 

628,  it  was  held  no  defense  to  the  States,    unlawfully    conspiring    to 

sureties    on    a    recognizance    that  defraud    the    United    States,    and 

there  was  no  mention  in  the  bond  then  and  there  abide  the  judgment 

of  the  crime  with  which  their  prin-  of  said  court  and  not  depart  with- 

eipal  was  charged,  nor  of  any  affi-  out  leave  thereof"  was  sufficient 

davit,   information   or   indictment  to  support  a  judgment  against  the 

pending  against  him*  obligors.    It  was  held  to  be  no  de- 

SI  The  bail  bond   need   not  de-  fense  in  an  action  on  a  recogni- 

scribe  the   offense  with  technical  zance    that    the    offense    appears 

aecnracy    even   after    indictment,  therefrom  to  be  barred  by  the  stat- 

United  States  v.  Dunbar  (Ore.),  83  ute  of  limitations.     "Whether  the 

Fed.  Bep.  151,  27  0.  0.  A.  488,  48  offenses  *  *  were  barred  by  lapse 

U.  S.  App.  531,  in  which  case  two  of  time  could  only  be  determined 

bonds   given  by   an   indicted   de-  in    the    prosecution    against    him. 

fendant  after  his  arrest  in  which  The   undertaking   of   the   sureties 

the  crimes  were  referred  to  as  "un-  was    to    answer    for    his    appear- 
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anee."  In  Belt  v.  Spaolding,  17 
Ore.  130,  137,  20  Pac.  Bep.  827,  a 
bail  bond,  taken  by  a  justice  of  the 
peace,  in  which  the  offense  was  de- 
scribed as  "abortion,"  was  held 
insufficient;  there  was  no  crime  of 
that  name  described  in  the  stat- 
ute. "Crimes  at  common  law  are 
unknown  in  this  state,"  said  the 
court.  And  moreover  the  word 
"abortion"  does  not  impute  a 
crime  at  common  law,  citing  to  this 
point  Abrams  t.  Foster,  3  Iowa, 
274,  an  action  for  slander.  In 
Dailey  v.  State,  4  Tex.  417,  it  was 
held  that  a  bail  bond  conditioned 
for  the  appearance  of  the  prisoner 
to  answer  a  charge  "of  having 
stolen  goods  and  wares  and  mer- 
chandise in  his  possession"  was 
not  sufficient  to  support  a  judg- 
ment because  there  is  "no  law 
which  makes  this  an  indictable  of- 
fense, or  which  authorized  the  tak- 
ing of  a  recognizance  to  aq9wer 
this  charge."  In  Cotton  v.  State, 
7  Tex.  547,  a  bail  bond  for  the  ap- 
pearance of  a  principal  to  answer 
a  charge  ' '  of  playing  at  a  game  of 
cards"  was  held  void.  In  West  v. 
Commonwealth,  3  J.  J.  Marsh  (27 
Ky.),  641,  a  recognizance  to  an- 
swer  an  indictment  for  "gaming" 
was  held  void.  The  court  knew  of 
no  law  which  authorizes  an  indict- 
ment or  a  recognizance  for  gaming. 
Bobertson,  C.  J.,  said:  "Neither 
the  recognizance  nor  the  scire  fa- 
cias upon  it  will  be  sufficient  to  au- 
thorize a  judgment  against  the 
principal  or  security,  unless  the' 
charge  appears  to  be  such  as  may 
be  the  subject  of  a  criminal  pros- 
ecution and  which  requires  baiL 
It  is  not  necessary  to  recite  the 
specific  charge.  To  answer  a  charge 
of  felony  would  be  sufficiently  ex- 
plicit because  for  every  felony  an 
indictment  will  lie.    But  an  indict- 


ment will  not  lie  on  every  eharge 
of  gaming.  Indeed,  no  indictment 
can  be  maintained  on  the  general 
allegation  of  gaming."  The  same 
ruling  was  i&ade  on  the  same  facts 
in  Tousey  v.  State,  8  Tex.  173.  In 
State  V.  Ridgley,  10  La.  Ann.  302, 
a  bail  bond  conditioned  for  the 
appearance  of  the  principal  to 
answer  a  charge  of  "having 
been  concerned  in  a  row  in  the 
Orleans  Ballroom"  was  held  void. 
In  Gray  v.  State,  43  Ala.  41, 
the  principal  having  been  indicted 
for  burglary,  gave  a  bail  bond  con- 
ditioned for  his  appearance  to  an- 
swer the  charge  of  "perjury." 
Held,  that  the  sureties  were  not  li« 
able  for  his  failure  to  appear  to 
answer  the  charge  of  burglary, 
notwithstanding  a  statutory  pro- 
vision that  the  sureties  should  be 
liable  even  though  the  offense  was 
misdescribed.  In  Commonwealth 
V  Daggett,  16  Mass.  447,  an  appeal 
bond  was  taken  before  a  justice  of 
the  peace  conditioned  for  the  ap- 
pearance of  the  principal  "to  an- 
swer to  such  matters  and  things  as 
should  be  objected  against  him  on 
behalf  of  the  commonwealth,  and 
should  do  and  receive  that  which 
by  the  said  court  should  be  then 
and  there  enjoined  upon  him,  and 
not  depart  without  license."  The 
court  said:  "It  is  essential  to  a 
recognizance  of  this  kind  that  it 
show  the  cause  of  taking  it.  In 
this  case  there  is  no  reference  to 
any  previous  proceedings  before 
the  magistrate  nor  is  any  reason 
given  why  the  defendant  should  be 
held  to  appear.  The  writ  is  ad- 
judged bad  and  the  commonwealth 
takes  nothing  by  it."  In  People 
V.  Sloper,  1  Idaho,  158,  a  bail  bond 
was  held  void  in  which  the  charge 
against  the  accused  was  described 
as     "passing      counterfeit      gold 
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duBt."    The  court  said:    "Simply  were  no  indictment  at  all.  In  State 
passing   counterfeit    gold    dust    is  v.  Woodley,  25  Ga.  235,  the  indict- 
not  an  offense  under  our  penal  code,  ment  charged  *  *  the  stealing  of  a 
The  uttering  must  be  accompanied  buggy,  the  property   of  Hightow- 
with  the  knowledge  that  it  is  a  er."      Held,    that    this    did    not 
false  imitation  of  gold  dust  and  it  amount    to    a   charge    of   larceny, 
must  further  have  been  the  inten-  which   is   defined   in   the   Georgia 
tion  of  the  utterer  to  defraud  the  code     as     "the     wrongfully     and 
person  receiving  it."    In  Vaughan  fraudulently  taking  and   carrying 
V  Candler,  113  Ga.  9,  38  S.  E.  Bep.  away   the   personal   goods   of   an- 
352,  defendants  entered  into  a  re*  other    with    intent    to    steal    the 
cognizance     that     the      principal  same,"    and    that    therefore    the 
should  appear  and  answer  for  the  sureties  on  the  recognizance  were 
offense  of  "assault  with  intent  to  not  liable.     In  State  v.  Lockhart, 
kill,"  no  such  offense  being  known  24  Ga.  420,  defendant  entered  into 
to  the  law  of  Georgia.    Held,  that  a  recognizance  to  appear  and  an- 
the  recognizance  described  at  least  swer   a   charge   of   attempting   to 
an  assault  and  was  therefore  valid,  break   and  enter  the   dwelling   of 
Ike  court  said  (p.  11):    "It  is  of  one  McLendon  with  intent  to  com- 
course   true   that   the   offense    de-  mit    a    felony.      The    indictment 
scribed   in   the  recognizance  must  charged   him   with   attempting   to 
be  one  punishable  by  law,  and  that  break  and  enter  the  house  of  Mc- 
where  it  is  not,  the  recognizance  London  with  intent  to   commit  a 
is  void.    At  the  same  time  it  is  not  felony    without    specifying    what 
at   all  necessary  that  the  offense  felony.    Held,  that  the  indictment 
should  be  set  out  specifically  and  was  fatally  defective  and  that  the 
in  detaiL    The  description  may  be  recognizance  could  not  be  forfeited 
entirely  general,  provided  the  of-  before    indictment,    and    therefore 
fense   described   be   an   indictable  could    not   be   forfeited   before    a 
one.  *  *  In  the  present  case  it  may  valid    indictment,    an    indictment 
be   that  the   words  'assault   with  that  charged  no  offense  known  to 
intent   to   kill'   are   not   sufficient  the  law  being  equivalent  to  no  in- 
to show  a  charge  of  'assault  with  dictment  at  all,  but  that  the  re- 
intent   to   murder,'    for    there    is  cognizance     remained     valid     and 
nothing  in  them  which  can  refer  to  binding    in    case    the    grand    jury 
malice,  one  of  the  necessary  ingre-  should  thereafter  indict  the  prin- 
dients  of  an  assault  with  intent  to  cipal  for  the  crime  referred  to  in 
murder.     Be  that  as  it  may,  we  it.    In  People  v.  Hanau,  106  Mich, 
are   clear   that   the   language   em-  421,  64  N.  W.  Bep.  328,  a  criminal 
ployed  is  amply  sufficient  to  show  recognizance  misd  escribed   the   of- 
a  charge  of  an  assault,  and  that  fense     charged     as     "burglary." 
the  recognizance  was  therefore  not  Held,  that  since  it  referred  to  the 
void."    Citing  Hodges  v.  State,  20  information  in  which   the   offense 
Tex.  493.    In  Candler  v.  Kirksey,  was  described  with  technical  accu- 
113  Ga.  309,  38  S.  E.  Bep.  825,  it  racy,  it  was  valid,  following  Cole 
was  held  sufficient  defense  to  a  sci.  v.  People,   37  Mich.  548.     Citing, 
fa.  on  a  forfeited  criminal  recogni-  also,    Gildersleeve    v.    People,    10 
zance  that  the  indictment  did  not  Barb.  (N.  Y.)  35;  People  v.  But- 
charge  any  offense  known  to  the  son,  3  Mich.  50;  Daniels  v.  People, 
law.    It  was  the  same  as  if  there  6  MichJ  88d. 

UOl 
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§  601,  BequiBites  of  criminal  recognizance  in  Texas.— In 

Texas  a  reco^izance  given  on  criminal  appeal  failed  to  state 
the  punishment  assessed  against  the  principal.  Held,  insuffi- 
cient and  appeal  dismissed.^^  Held  likewise  insufficient  when 
it  does  not  sufficiently  state  the  judgment  of  the  court  appealed 
from,**  or  misstates  the  fine  imported,**  or  fails  to  require  the 
appellant  to  ''abide  by  the  judgment  of  the  court  of  criminal 
appeals."^  But  the  appeal  bond  need  not  set  forth  the  file 
number  of  the  case  in  the  court  below.*^  In  the  same  state, 
where  the  statute  prescribes  the  form  of  a  criminal  recog- 
nizance, any  other  form  omitting  a  material  specification  of  the 
form  prescribed,  does  not  bind  the  principal  to  appear  and 
therefore  does  not  bind  the  sureties  for  his  appearance.*^  And 
a  criminal  recognizance  which  describes  the  court  to  which 
the  appeal  is  taken  as  ''the  criminal  court  of  appeals"  when 
its  statutory  name  is  "the  court  of  criminal  appeals"  has  been 


ssBertoni   v.   State,   Tex.  Orim.  of  the  Court  of  Criminal  Appeals 

App.,  Jany.,  1903,  71  S.  W.  Bep.  of   this  state  in  this   case,"  was 

963;  Lindsey  v.  State,  Tex.  Crim.  held   bad.     "This    recognizance," 

App.,   Dec,   1901,   65   S.   W.    Bep.  said  Hurt,  J.,  "does  not  bind  ap- 

905;    Waits   v.    State,    Tex.   Crim.  peUant  to  appear  before  the  trial 

App.,  Dec,   1901,   65   S.   W.   Bep.  court   to    abide    the   judgment    of 

917;   Standifer  v.  State,  Tex.  Cr.  this  court  in  this  case."    Duffer  v. 

App.,  66  S.  W.  Bep.  550;  Tinkle  t.  State,  Tex.  Crim.  App.,  Feb.,  1897, 

State,  Tex.  Cr.  App.,  66  S.  W.  Bep.  no  ofS.  report,  38  S.  W.  Bep.  997; 

565;    Crowley   v.    State,    Tex.    Cr.  Herbert   v.   State,   Tex.   Cr.   App., 

App.,  66  S.  W.  Bep.  659;   Lee  v.  Feb.,  1903,  72  S.  W.  Bep.  587;  For- 

State,  Tex.  Crim.  App.,  Feb.,  1903,  tenberry  v.  State,  Tex.  Crim.  App., 


72  S.  W.  Bep.  186. 


Feb.,  1903,  72  a  W.  Bep.  688;  Ad- 


28  Sturgeon    v.    State,    Tex.    Cr.  ams  v.  State,  Tex.  Cr.  App.,  Feb., 

App.,   Dec,   1901,   65   a   W.   Bep.  1903,  72  S.  W.  Bep.  588;  Brock  v. 

1067.  State,  Tex.  Crim.  App.,  Feb.,  1903, 

s«  Driggs   V.    State,    Tex.    Crim.  72  S.  W.  Bep.  599.    AU  of  these  de- 

App.,  66  S.  W.  Bep.  546.  cisions  were  made  on  motions  to 

SB  Harkey  ▼.  State,  Tex.  Cr.  App.,  dismiss  appeal.    A  criminal  recog- 


66  8.  W.  Bep.  559. 


nizance  returnable  to  the  "present 


s«Thielen  v.  State,  Tex.  Cr.  App.,    regular  term"  of  the  criminal  dis- 


Nov.,  1901,  65  S.  W.  Bep.  533. 
*t  Cryer  v.  State,  Tex.  Crim.  App., 


trict  court  is,  in  Texas,  unauthor- 
ized by  statute  and  therefore  in- 


Not.,  1896,^  36  Tex.  Cr.  Bep.  621,  valid.    Baxstrum  v.  State,  Tex.  Cr. 

37  a  W.  Bep.  753,  38  S.  W.  Bep.  App.,   Nov.,   1902,   70   S.   W.   Bep. 

203,  in  which  case  a  criminal  re-  748;    Marshall   v.   State,   Tex.   Cr. 

cognizance  omitting  the  words  ''in  App.,  70  S.  W.  Bep.  560;  Fentress 

this    case"    from    the    statutory  v.  State,  16  Tex.  App.  79. 
form  'Uo  abide  by  the  judgment 
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likewise  held  bad.*^  In  Texas  a  criminal  recognizance  g^yea 
on  appeal  is  fatally  defective,  if,  in  describing  a  statutory 
crime,  it  omits  some  essential  ingredient  thereof,^^  or  if  it 
misstates  the  punishment  assessed.^ 

§  602.  Forfeiture  of  recognuanee  —  Proceedings  on— De- 
feniei  in^ — ^An  action  on  a  forfeited  recognizance  may  be 
brought  in  the  name  either  of  the  people  or  the  county.^^  It 
must,  however,  be  brought  in  the  county  in  which  the  forfeiture 
occurred,  without  reference  to  the  residence  of  the  cognizors.^^ 
If  the  complaint  against  the  sureties  on  a  recognizance,  though 
informal,  and  in  the  form  of  an  information,  yet  contains  facts 
substantially  sufScient  to  constitute  a  cause  of  action,  it  is 
held  sufScient.^^  In  a  proceeding  against  the  sureties  on  a 
recognizance  it  is  held  unnecessary  to  aver  and  prove  that  an 
indictment  was  ever  found  ;^  though  it  is  necessary  to  show 
that  a  regular  judgment  of  forfeiture  had  been  rendered  prior 
to  the  commencement  of  proceedings  upon  the  recognizance, 
and  that  the  principal  therein  had  been  regularly  called  and  had 
failed  to  appear.^^    In  an  action  on  a  recognizance  the  record 

M  Adams   v.    State,    Tex.   Grim.  Tex.  App.  28;  Blackshear  v.  State, 

App.,   Feb.,  1903,   72   &   W.  Bep.  Tex.  Or.  App.,  33  S.  W.  Rep.  222. 
5S8.      Compare    Keee    v.     State,        «>Doran    v.    State,    Tex.    Grim. 

Tex.  Gr.  App.,  Meh.,  1903,  72  S.  W.  App.,  Feb.,   1903,   72   S.   W.   Bep. 

Bep.  855.  585.    Citing  May  ▼.  State,  40  Tex. 

s^Andereon   ▼.    State,   Tex.    Gr.  Gr.  Bep.  196,  49  S.  W.  Bep.  402. 
App.,  Feb.,   1903|   72   S.   W.  Bep.        ti  People    v.    De    Pelaneoni,    63 

593;  MitcheU  ▼.  State,  Tex.  Grim.  GaL  409. 

App.,  Feb.,  1903,  72  S.  W.  Bep.  594.        ss  Smith  t.  CoUins,  42  Kan.  259; 

Citing  Shackelford  ▼.   State,  Tex.  Littleton  v.  State,  46  Ark.  413.    In 

Gr.  App.,  ApL,  1893,  '22  S.  W.  Bep.  Kansas   under   statute   the   action 

26^  in  which  case  the  court  said  can  be  commenced  only  after  the 

that,  if  the  state  were  suing  on  adjournment  of  the  court  at  which 

the  recognisance  there  in  question,  the   forfeiture   is   taken.     Moore* 

"the  defense  could  certainly  be  in-  head  v.  State,  20  Kan.  636. 
terposed     that     the     recognizance        "State  v.   Budowskey,   65  Ind. 

stated  no  offense."     McDaniel  v.  389. 

States  Tex.  Gr.  App.,  Jany.,  1893,        B«Kepl^    ▼.     People,     123     IlL 

20  8.  W.  Bep.  1108,  in  which  the  367,  13  N.  E.  Bep.  512.     Though 

court  said  that  "the  very  offense  in  State  v.  Lockhart,  24  Ga.  420, 

named  in  the  indictment  must  be  it  is  held  that  the  principal  is  not 

stated  in  the  recognizance."    See,  bound  to  appear  before  indictment, 

also,  note  to  Willson's  Tex.  Grim,  and  that  there  can  be  no  forfeiture 

Stat.,  Art.  888;  Turner  v.  State,  41  of  the  bond  before  indictment 
TeXt  549;  Killingsworth  ▼.  State,  7        <»  Brown  ▼.  People,  24  HI.  App^ 

72. 
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of  the  court  showing  the  default  therein  is  held  admissible  in 
evidence  to  prove  the  default,  and  binding  on  the  sureties,  and 
it  is  held  no  defense  that  the  recognizance  was  not  shown  to 
have  been  declared  forfeited  by  the  proper  court  because  the 
journal  was  not  signed  by  the  court.^®  In  sci.  fa.  on  a  forfeited 
recognizance  it  is  held  unnecessary  that  the  writ  shall  embrace 
the  principal  in  the  bond^^^  though  the  same  court  previously 
held  it  error  to  take  judgment  by  default  against  the  sureties 
on  a  forfeited  recognizance  and  not  against  their  principal.*^ 
A  judgment  cannot  be  rendered  against  a  surety  on  a  recog- 
nizance for  costs  only,  and  against  the  principal  for  the  penalty 
and  costs.^^ 

§  603.  Defenses  to  f orf eitore  oontinned— Oonditional  delivery 
— ^Want  of  consideration. — Where  a  bail  bond  shows  upon  its 
face  the  erasure  of  a  surety's  name  thereto,  the  burden  is  upon 
the  state  to  explain  the  erasure,  and  until  such  explanation 
the  bond  is  held  inadmissible  on  behalf  of  the  state.^^  A  surety's 
defense  to  a  sci.  fa.  upon  a  forfeited  recognizance  should  set 
forth  the  grounds  of  defense  plainly,  fully  and  distinctly,  and 
should  not  deal  in  general  conclusions  of  law.^^  It  is  no  de- 
fense that  the  writ  recites  that  the  recognizance  was  taken 

s«  State   V.    Ooppoek,    79    Iowa,  ssGowen  v.  State,  3  Tex.  App. 

482;    Ainsworth    v.    Territory,    3  380.     If  the  return  on  a  scL  fa. 

Wash.  Terr.  270.    The  recognizanee  shows  that  the  principal  and  aU  the 

of  record  and  the  judgment  of  for-  sureties   on   the   bond   ezeept   one 

f eiture  are  held  competent  and  suf*  could  not  be  found,  it  is  held  not 

ficient  evidence  to  authorize  judg-  error   to  dismiss  as  to  those  not 

ment  for  the  amount  of  the  recog-  found  and  take  judgment  against 

nizance  in  an  action  of  debt  there-  the     sureties     served.       Marx    v. 

on.      Kepley    v.    People,    123    HL  State^  61  Miss.  478.     See,  on  this 

367,  13  K.  E.  Bep.  512.    In  Oregon,  subject,    Stephenson    v.    State,    9 

under  the  code  the  forfeiture  can  Tex.  App.  459,  where  it  was  held 

be  proved  only  by  the  journal  of  the  that  final  judgment  against  one  of 

court  in  which  the  proceedings  on  the  sureties  on  a  bail  bond  could 

the  indictment  were  had.     Clifford  not  be  rendered  unless  disposition 

V.  Marston,  14  Oreg.  426,  13  Pac  of  the  case  as  to  the  other  sureties 

Bep.  62.    Compare  note  2,  9  581.  thereon  was  made  by  the  court. 

97  Hutchings   v.    State,    24   Tex.  <•  People  v.  McFarland,  9  Bradw. 

App.  242.    And  in  Kansas  it  is  held  (HL  App.)  275. 

that  an  action  may  be  maintained  ^oKiser  ft  UUman  v.  State,   13 

against   the   surety   on   a   recogni-  Tex.  App.  201. 

zance   alone,   and  without  joining  ^iSasser    ▼.    MoDaniel,    73    Ga. 

the  principal  as  defendant.  Swerds-  547. 
f  eger  v.  State,  21  Kan.  475. 
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before  a  justice  while  fhe  recognizance  purported  on  its  face 
to  haye  been  taken  before  a  probate  judge.^^  And  it  is  no 
defense  that  the  recognizance  was  taken  on  Sunday .^^  So.  it 
is  no  defense  that  the  indictment  was  defective,**  or  bad.**^ 
or  that  the  criminal  charge  in  the  case  in  which  the  bond  was 
taken  was  not  su£Scient.*^  And  it  is  no  defense  that  the  pre- 
liminary hearing  was  continued  by  agreement  several  times 
without  the  surety's  consent.*^  Where  a  declaration  shows 
that  there  were  three  sureties,  and  does  not  allege  a  reason 
why  the  third  was  not  joined  as  defendant,  held,  the  non- 
joinder may  be  taken  advantage  of  by  demurrer.*^  It  has  been 
held  a  sufficient  defense  in  a  suit  upon  a  criminal  recognizance 
that  the  delivery  thereof  was  conditional  and  the  condition 
never  complied  with.**  Sureties  on  a  recognizance  are  not 
entitled  to  any  further  notice  to  produce  their  principal  for 
trial  than  calling  upon  them  to  do  so  at  the  time  regularly  set 
for  trial.*^  Want  or  failure  of  consideration  may  be  a  suffi- 
cient defense  to  a  suit  upon  a  recognizance,  but  in  one  case  it 

4s  State   v.   McElhaney,   20   Mo.  recognizance  should  not  be  aceept- 

App.  584.  ed  or  approved  by  said  justice  nor 

**  State  V.  Douglass,  69  Ind.  544.  be  used  in  any  manner  to  bind  ap- 

M  United  States  v.  Evans,  2  Fed.  pellee  until  it  was  signed  by  Ma* 

Bep.  147;  King  v.  State,  18  Neb.  rion  Parkes,  whose  name  was  in- 

375.  serted  as  an  obligor  but  who  never 

MBeeve  v.   The  State^  34  Ark.  signed  the  bond,  and  that  said  jus- 

610.  tice  in  violation  of  said  agreement 

M  Friedline  v.  The  State,  93  Ind*  approved  said   bond  without  said 

366.  Parkes'  signature.    Held,  that  the 

^f  State  V.  Benzion,  79  Iowa,  467,  People's  demurrer  to  the  plea  was 
44  N.  W.  Bep.  709.  See,  however,  properly  overruled.  The  court,  Crab- 
on  this  subject.  State  v.  Thompson,  tree,  J.,  said  (p.  212):  <' Under  the 
62  Ind.  867.  circumstances   the   justice   had   no 

M  State  V.  Ohandler,  79  Me.  172,  right  or  authority  to  approve  the 

8  AtL  Bep.  553.  bond ;  to  do  so  was  a  fraud  upon  the 

49  People  V.  Cleaver,  74  HI.  App.  rights  of  appellee,   and   a  record 

210,  was  scire  facias  on  a  forfeited  made  upon  such  wrongful  approval 

recognisance   given   by   defendant  was  never  properly  made.     Under 

before  a  justice  of  the  peace  to  an-  the  authority  of  Waugh  v.  The  Peo- 

swer  a  charge  of  abduction.     De-  pie,  17  111.  561,  we  regard  the  re- 

fendant  filed  a  special  plea  stating  cognizance  as  a  nullity  so  far  as 

that   when   the   recognizance   was  appellee  was  concerned.'' 

taken  it  was  with  the  express  un-  bo  United    States   v.    Dunbar,    83 

derstanding    and     agreement    be*  Fed.  Bep.  151,  27  C.  C.  A.  488,  48 

tween  himself,  his  co-snreties  and  U.  S.  App.  631. 
the  justice  of  the  peace  that  the 
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was  held  that  a  certiorari  bond  was  binding,  although  it  was 
not  filed  until  after  the  writ  of  certiorari  had  been  issued.^^ 

§  604.  Forfeiture  of  recognizance,  continued— Defenses- 
Pleadings. — ^A  mayor  or  justice  of  the  peace  has  no  power  to 
enter  judgment  of  forfeiture  upon  a  bail  bond  taken  by  him 
unless  such  power  is  given  by  statute.^  A  justice  may  indorse 
the  bond  forfeited,  and,  in  pursuance  of  statutory  provision,  file 
it  in  the  circuit  or  criminal  court  for  further  proceedings  there- 


si  Mullen  ▼.   State^   N.  J.   Snp.y  this  was  a  legal  and  valid  bond. 

Feb.,  1902,  51  Apl.  Bep.  461.  The  question  arose  upon  a  demur- 

1  In  Koger  ▼.  City  of  Madison,  108  rer  to  the  declaration  in  the  Su- 
Qa.  543,  34  S.  E.  Bep.  133,  Overton,  perior  Court  in  a  suit  upon  the 
having  been  convicted  by  the  bond,  and  the  court  sustained  the 
mayor  of  violation  of  an  ordinance^  judgment  of  the  lower  eourt  over- 
appealed  to  the  mayor  and  council  ruling  the  demurrer^  thus  holding 
and  gave  bond  for  hia  appearance,  that  the  suit  upon  the  bond  was 
Upon  his  failure  to  appear  the  brought  in  the  proper  court  to  re- 
mayor  and  council  forfeited  his  cover  the  penalty.  Did  the  fact 
bond  and  caused  judgment  to  be  that  the  justice  of  the  peace  had 
entered  against  the  sureties  there-  a  right  to  take  this  bond  give  him, 
on.  The  statute  gave  to  municipal  -by  necessary  impUcation,  jurisdic- 
corporations  power  "to  provide  by  tion  to  forfeit  it  and  to  issue  a 
ordinance  for  the  forfeiture  of  judgment  thereon  against  the  prin- 
bonds  given  by  offenders  for  their  cipal  and  his  surety  f  We  think 
appearance  before  municipal  not.  So  far  as  I  know  there  never 
courts,"  but  the  city  had  passed  has  been  a  case  in  which  a  bond 
no  such,  ordinance.  Held,  that  the  was  forfeited  in  a  justice's  court 
judgment  of  forfeiture  was  void  in  this  state,  resort  being  always 
and  that  the  proper  procedure  was  had  to  the  common  law  remedy  of 
a  suit,  in  the  proper  court,  on  the  a  suit  upon  the  bond  in  a  court 
bond.  The  court  said  that  the  having  jurisdiction.  If  a  eourt 
power  to  forfeit  a  bail  bond  is  not  had  been  estabUshed  for  the  trial 
necessarily  implied  from  the  of  offenses  against  the  laws  of  the 
power  to  take  it.  ''Under  the  state,  with  the  power  to  take  bail, 
laws  of  Georgia,"  said  Simmons,,  and  there  were  no  other  mode  of 
C.  J.,  ''a  justice  of  the  peace  has  recovering  the  penalty  in  case  of 
power,  in  a  commitment  trial,  to  the  non-appearance  of  the  accused, 
take  a  bond  from  the  accused  the  power  to  forfeit  the  bond 
when  he  continues  the  case  for  would  be  raised  by  implication, 
further  investigation.  In  the  case  But  in  a  municipal  eourt  which 
of  Whitman  v.  BuUock,  45  Ga.  IIZ,  has  no  kind  of  civil  jurisdiction, 
a  justice  of  the  peace  continued  a  where  the  law  provides  an  ample 
case  for  further  hearing  and  took  remedy  for  the  recovery  of  the 
a  bond  from  the  accused  for  his  penalty,  this  implication,  in  our* 
appearance.     This  court  held  that  opinion^  would  not  arise." 
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on.^  It  has  been  held  that  the  entry  of  the  failure  of  the  princi- 
pal to  appear  makes  the  sureties  on  his  recognizance  immediate- 
ly liable,  though  judgment  of  forfeiture  was  not  entered  until 
later.^  There  can  be  no  conditional  forfeiture  of  the  bond 
until  the  principal  has  been  indicted  and  no  judgment  until 
the  scL  fa.  has  been  duly  issued  and  served.^  After  forfeiture 
nisi  the  sureties  harw  until  the  next  term  of  court  to  produce 
their  principal.^  And  it  is^  held  that  the  bond  may  be  for- 
feited at  a  subsequent  term  to  which  the  case  has  been  con- 
tinued.^   The  state  may  proceed  against  any  one  or  more  of 

sNeal  V.  State,  61  Ark.  282,  32  cias    has    been    duly    issued    and 

8.  W.  Bep.  1069,  in  which  case  it  served  on  the  surety  as  provided 

is  held  that  no  declaration  is  neces-  by  law. 

sary  when  the  statute  provides  b  in  Freeman  v.  State,  112  Ga. 
that  the  clerk  of  the  Circuit  Court  648,  37  S.  E.  Rep.  886,  it  was  held 
shaU  thereupon  issue  a  summons,  that  a  surety  on  a  forfeited  re- 
That  debt  is  the  proper  form  of  ac-  cognizance  has  until  the  state's 
tion  upon  a  recognizance  taken  in  case  against  the  principal  is  regu- 
a  police  court  and  not  filed  and  larly  caUed  at  the  next  term  of 
made  matter  of  record  in  the  Su-  court  to  produce  him  and  upon 
pteme  Court  see  State  v.  Wheeler,  their  failure  to  produce  him  or 
67  K.  H.  511,  41  Atl.  Bep.  173.  show  sufficient  cause  judgment  may 
There  can  be  no  forfeiture  of  a  bail  then  be  made  absolute  on  the  scire 
bond  until  it  has  been  filed  or  re-  facias.  In  a  habeas  corpus  pro- 
turned  into  the  appearance  court  ceeding  the  bail  produced  the  body 
because  until  then  it  is  no  part  of  of  their  principal  at  the  next  term 
the  record  of  such  court.  Bacon  ▼.  after  default  and  were  held  re- 
People,  14  m.  312;  Belt  v.  Spauld-  leased:  In  re  Wilkins,  71  N.  H. 
ing,  17  Oregon,  130,  at  128,  and  591,  53  Atl.  Bep.  1019. 
eases  there  cited.  •In  People  v.  Hanan,  106  Mich. 

s  People  V.   Bennett,   136   N.   Y.  421,  64  N.  W.  Bep.  328,  a  criminal 

482,  32  N.  E.  Bep.  1044,  holding  recognizance  was  conditioned  that 

also  that  the  failure  of  the  clerk  the    principal    should    "well    and 

to   enter   the   order   of   forfeiture  truly  appear  at  the  next  term  of 

which  the  judge  has  made  in  writ-  this   court    *     *    and   not    depart 

ing  does  not  avoid  the  forfeiture,  from    said    court    until   discharged 

4 In  Braxton  v.  Candler,  112  Ga.  by  due  course  of  law."  At  the 
459,  37  S.  E.  Bep.  710,  it  was  held  appearance  term  the  cause  was 
that  no  valid  judgment  can  be  ren-  continued  at  the  principal's  re- 
dered  against  the  sureties  in  a  re-  quest  without  consent  of  the  sure- 
cognizance  unless  at  the  time  the  ties.  Held,  that  the  sureties  were 
order  nisi  to  forfeit  the  recogni-  not  discharged.  The  court  said 
zance  was  granted  there  was  an  in-  that  "by  the  great  weight  of  au- 
dictment  or  formal  accusation  thority  this  condition  is  construed 
pending  against  the  principal  in  to  require  the  appearance  from 
the  eourt  at  which  he  was  bound  day  to  day,  or  from  term  to  term, 
to  appear,  and  unless  a  scire  fa-  until   discharged."     Citing   Galla- 
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the  obligors  on  a  criminal  recognizance  without  proceeding  at 
all  against  the  othersJ  A  bail  bond  may  be  forfeited  and  judg- 
ment entered  thereupon  by  a  visiting  judge  from  another 
county.®  The  declaration  on  a  bail  bond  must  state  facts 
bringing  the  case  within  the  provisions  of  the  statute.^  In  an 
action  on  a  criminal  recognizance  it  must  be  averred  and 
proved  that  the  accused  was  duly  called  and  failed  to  respond 


gher  V.  People,  91  lU.  590,  in  which 
case  a  criminal  recognizance  (Con- 
ditioned for  the  appearance  of  the 
principal  ^'on  the  first  Monday  of 
March,  1875,  being  the  March  term, 
A.  D.  1875,  and  then  and  there  an- 
swer and  abide  the  order  and  judg- 
ment of  said  court,"  was  held  to 
have  been  properly  forfeited  for 
the  non-appearance  of  the  accused 
at  the  September  term,  1876,  fol- 
lowing Norfolk  y.  People,  43  111. 
9;  Stokes  v.  People,  63  lU.  489,  and 
followed   by   Matson   v.    Swanson, 


a  complaint  upon  a  bond  for  the  ap* 
pearance  of  the  principal  to  an- 
swer an  indictment  that  might  be 
found  against  him  for  embezzle- 
ment, said:  "The  complaint  does 
not  anywhere  show  the  occaaiDn 
for  the  taking  of  the  bond,  does 
not  allege  that  any  criminal  pro- 
ceedings had  been  commenced  or 
were  pending  against  CadwaUader, 
that  any  examination  had  been  had 
before  any  officer  qualified  by  law 
to  hold  an  examination  or  admit 
the  bail,  nor  that  upon  any  such  es- 


131  111.  255,  23  N.  E.  Bep.  595,  and    amination  or  otherwise  it  was  held 


People  V.  Ogden,  10  111.  App.  226, 
229.  See,  also.  State  v.  Tieman,  39 
Iowa,  474;  Gentry  v.  State,  22 
Ark.  544;  People  v.  Hainer,  1 
Denio  (N.  Y.),  455;  State  v.  Breen, 
6  S.  D.  537,  Feb.,  1895,  62  N.  W. 
Bep.  135;  People  v.  Gordon,  39 
Mich.  261;  Crawford  v.  Vinton,  102 
Mich.  83,  ApL,  1895,  62  N.  W.  Bep. 
988. 

estate  V.  Abel,  Mo.  Sup.,  Oct., 
1902,  70  S.  W.  Bep.  487;  State  v. 
Potts,  60  Mo.  368. 


or  adjudged  that  there  was  proba- 
ble cause  for  believing  the  defend- 
ant guilty,  or  that  he  was  held  to 
bail  by  anybody.  For  aught  that 
appears  in  the  complaint  the  giv- 
ing bail  was  a  voluntary  proceed- 
ing. This  will  not  do.  It  should 
appear  that  the  bond  was  given  in 
a  pending  legal  proceeding  against 
the  prisoner,  before  an  officer  hav- 
ing jurisdiction,  and  qualified  to 
hold  examinations  and  admit  to 
bail,     and     under     circumstances 


8  In  Manning  v.  Weyman,  99  Ga.  where  it  was  proper  to  require  bail 
57,  26  S.  £.  Bep.  58,  it  was  held  to  be  given,  or,  in  default  thereof, 
that  a  statute  authorizing  a  judge  to  commit  to  jail.  The  jurisdiction 
of  one  county  to  preside  in  the  to  hold  to  bail  is  statutory  and  spe- 
Criminal  Court  of  another  county  cial,  and  exists  only  in  the  eases 
gave  him,  as  a  necessary  incident  named  in  the  statute,  and  the  par- 
te his  jurisdiction,  the  right  to  en-  ticular  facts  bringing  the  ease 
ter  judgment  upon  forfeited  recog-  within  the  statute  should  appear  to 
nizances  there.  have  existed."     Citing  People  v. 

•  In  United  States  v.  Eeiver  (U.  Eoeber,  7  HiU   (N.  Y.)   49;   Peo- 

S.  C.  C,  Wis.)   56  Fed.  Bep.  422,  pie  v.  Young,  7  HHl  (N.  Y.),  44; 

Bnnn,  J.,  sustaining  a  demurrer  to  Yose  v.  Deane,  7  Mass.  280;  People 
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to  the  eaXL^^  It  is  held  sufSeient  that  the  sci.  fa.  has  been 
issued  by  a  de  facto  clerk.^^  Upon  demurrer  to  a  sci.  fa.  the 
court  is  confined  to  an  examination  of  the  writ.^^  Sci.  fa.  to 
forfeit  recognizance  in  a  criminal  case  is  amendable,  being  a 
eiyil  proceeding  itself.^  ^  In  an  action  on  a  criminal  recog- 
niaance,  held  that  after  defendant's  plea  in  abatement  has  been 
decided  against  him,  judgment  of  respondent  ouster  must  be 
entered.^^  In  sci.  fa.  on  criminal  recognizance,  though  the 
files  and  records  alone  are  properly  admissible  in  evidence, 
yet  the  introduction  of  parol  evidence  to  prove  things  shown 
by  the  record  and  files  will  not  reverse  a  judgment  against 
the  sureties.^^ 

§  605.  Defenses  unavailable  to  surety  by  reason  of  estoppel — 


T.  Brown,  23  Wend.  47,  per  Gowen, 
J.;  Andreas  v.  State,  3  Blackf.  108; 
Btote  T.  Lamoine,  53  Vt.  568; 
Treasurer  v.  Merrill,  14  Vt.  64,  and 
DickinBon  v.  State,  20  Neb.  72, 
1886,  29  N.  W.  Bep.  184,  which 
case  holds  in  terms  that  a  recogni- 
zance so  defective  is  not  valid  even 
as  a  common  law  obUgation. 

io  Hesselgrave  v.  State,  63  Neb. 
807,  89  N.  W.  Bep.  295;  State  v. 
Ottrley,  2  Iowa,  52;  Urton  v.  State, 
37  Ind.  339;  DiUingham  v.  United 
States,  2  Wash.  0.  G.  422,  Fed.  Gas. 
No.  3913;  Hrown  v.  People,  24  111. 
App.  72. 

11  In  Gook  v.  State,  91  Ala.  53, 
8  So.  Bep.  686,  the  scL  fa.  on  a  for- 
feited recognizance  was  issued  and 
signed  by  a  clerk  whose  resigna- 
tion had  been  accepted  and  who 
was  performing  the  duties  of  clerk 
nntU  his  successor,  who  had  been 
appointed,  should  qualify;  held, 
that  the  court  properly  overruled 


into  consideration  supposed  insuf- 
ficiencies in  the  recognizance, 
which  may  be  supplied  by  evi- 
dence. 

isYaughan  v.  Gandler,  113  Ga. 
9,  38  S.  E.  Bep.  352;  State  v.  Earn- 
est, 123  Ala.  631,  26  So.  Bep.  948. 
Holding  that  a  second  writ  of  sci. 
fa.  cannot  iisne  on  a  forfeited  re- 
cognizance when  the  first  has  been 
adjudged  void :  Gritchfield  v.  State^ 
24  Ga.  335  (1857). 

i«  State  V.  Beiman,  3  Pen.  (DeL) 
73,  50  Atl.  Bep.  268. 

IS  Hunt  V.  United  States  (Mo.), 
61  Fed.  Bep.  795,  10  G.  G.  A.  74,  19 
U.  S.  App.  683.  In  Damon  v.  Gar- 
roll,  163  Mass.  404,  40  N.  E.  Bep. 
185,  in  a  suit  on  a  poor  debtor's 
recognizance,  it  was  held  that  the 
execution  and  return,  showing  the 
debtor's  arrest,  and  the  certificate 
of  the  commissioner  of  insolvency, 
that  the  debtor  had  appeared  and 
entered  into  the  recognizance  and 


defendants'   motion  to   quash   the    proof  of  a  breach  thereof  made  out 


writ 

Kin  Candler  v.  Eirkland,  112 
Ga.  459,  37  S.  E.  Bep.  715,  it  was 
held  that  when  a  sci.  fa.  on  a  for- 
feited recognizance  is  demurred  to 
the  court  is  confined  to  an  exami- 
nation of  the  writ  and  cannot  take 
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a  prima  facie  case  for  plaintiff. 
For  an  ineffectual  attempt  to  make 
proof  of  execution  of  a  criminal 
recognizance  before  a  justice  of  the 
peace  see  Gommonwealth  v.  Hick- 
ey,  172  Pa.  St.  39,  33  Atl.  Bep.  188. 


§  605  BAIL. 

Bail  are  estopped  from  showing  that  the  judge  improperly  dele- 
gated to  the  clerk  authority  to  approve  a  criminal  recogniz- 
ance.^^ It  was  held  no  defense  that  the  affidavit  for  a  capias 
was  insufficient;  the  principal  by  appearing  had  waived  the 
defects.^^  Or  that  an  information  or  an  indictment  was  fatally 
defective.^  B  It  has  been  held  no  defense  to  the  sureties  on  a 
criminal  recognizance  that  the  offense  is  not  charged  to  have 

10  In    Hunt    T.    United    States  first  instance,  and  before  he  has 

(Mo.),  61  Fed.  Bep.  795,  10  C.  G.  given  bail,  or  entered  appearance, 

A.  74|  19  U.  S.  App.  683,  a  United  otherwise    neither    the    defendant 

States  district  judge  gave  his  clerk  nor  his  bail  can  afterwards  avail 

a  written  note  stating  that  in  the  himself  of  the  objections, 

matter  of  Curtis,  who  was  charged  ^^In  Hardy  v.  United  States,  71 

with  embezzlement,  he  might  "ap-  Fed.  Bep.  158,  18  C.  0.  A.  22,  36 

prove  recognizance  for  him  in  the  U.  S.  App.  '225  (Indian  Terr.),  sci 

sum  of  three  thousand  dollars  with  fa.    on   a   forfeited    criminal   baU 

two    sureties   in    addition    to    the  bond   taken   by   »  United    States 

principal,  the  same  to  be  sufficient  commissioner,  it  was  held  to  be  no 

and  approved  by  you. '  *  It  was  held  defense  to  the  sureties  that  the  in* 

that  though  there  was  no  statute  formation  filed  before  the  commis- 

authorizing  the  judge  to  delegate  sioner  did  not  describe  any  offense 

this   authority    to    the    clerk,    yet  known  to  the  law.     The  commis- 

since  it  was  delegated  to  the  clerk  sioner  had  the  power  to  decide,  in 

at  the  request  of  the  accused  and  the  first  instance,  whether  the  acts 

had    resulted    in    his    release,    his  charged  in  the  information  consti- 

sureties  were  estopped  from  setting  tuted  an  offense  against  the  laws 

it  up  as  a  defense.    Citing  to  this  of  the  territory.     "And  inasmuch 

point  Jones  v.  Qordon,  82  Ga.  570,  as  he   had  jurisdiction   to   decide 

9  S.  £•  Bep.  782;  Weldon  v.  Col-  that  question,  and  to  require  the 

quitt,    62    6a.    449;    Littleton    v.  accused  to  give  bail  for  his  appear- 

State,  46  Ark.  413.  ance,  before  the  proper  court,  if  he 

17  Sedgewick  v.  Houston,  9  Hous-  found  it  probable  that  an  offense 

ton    (Del.)    113,    32   Atl.  Bep.   12,  had   been   committed,   it   foUows," 

was    sci.    fa.    on    a    recognizance  said  the  court,  "that  the  bail  bond 

given  by  defendant  who  had  been  was  not  void,  even  though  the  in* 

arrested  on  a  capias  and  the  de-  formation  charged  no  offense,  and 

f ense   was   that    no   affidavit   had  even  though  the  decision  of  the  of- 

been  filed  as  required  by  law  before  ficer  on  that  point  was  erroneous, 

the  issuing  of  the  capias.     Held,  When    an    examining    magistrate 

that    an    affidavit    prescribed    by  acts  within  his  jurisdiction,  an  or- 

statute  to  hold  a  defendant  to  bail  der  made,  requiring  the  accused  to 

in  a  civil  action  is  a  part  of  the  give  bail,  and  a  bail  bond  taken  in 

process    to   bring   him    into    court  pursuance  of  such   order,  are  not 

and   any   objection    to   it    on    the  void,  although  the  magistrate  may 

ground  of  defect,  deficiency  or  ir-  have  erred  in  his  judgment  both  as 

regularity,  must  be   taken   advan-  tt)  matters  of  law  and  fact."    Ci- 

tage  of  by  the  defendant  in  the  tations:     Beeve  v.  State,  34  Ark* 
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been  committed  within  the  jurisdiction  of  the  magistrate  who 
took  the  bond.^^  Query,  whether  an  unindemnified  surety  on 
a  criminal  bond  can  plead  the  unconstitutionality  of  the  statute 
under  which  he  is  sued,  the  principal  being  still  a  fugitive.^^ 

610,  holding  that  the  insertion  of  lent  to  no  indictment  at  aU  and 

the  words  ''in  the  night  time"  in  that  the  recognizance  should  not  be 

an  indietment  for  burglary  after  forfeited,  but  the  court  held  that 

it  had  been  presented  by  the  grand  the  sureties  were  not  released,  but 

jury  could  not  be   urged  by  the  remained    bound    to    produce    the 

sureties  on  a  bail  bond  given  in  the  prisoner   whenever   an   indietment 

Circuit  Court  subsequent  to  indict-  should  be  found  against  him. 

ment.    Friedline  v.  State,  93  Ind.  i»In   Harris   v.   State,   60   Ark. 

366,  holding  that  an  insufficient  in-  209,    29    S.   W.   Bep.    640,    Diener 

formation  before  a  justice  of  the  was  arrested  on  a  warrant  eharg- 

peaco  is  no  offense  to  a  surety  on  ing  him  with  forgery  committed  in 

a  forfeited  recognizance.   Common-  Independence  county,  and  brought 

wealth  V.  Skeggs,  3  Bush  (66  Ky.)  before  the  mayor  of  BatesviUe,  in 

19,  holding  that  a  defect  in  an  in-  that   county,   who   at   his   request 

dictment    for    which    it    may    be  released  him,  without  examination, 

quashed  is  no  defense  to  a  surety  on  $500  baU  to  appear  before  the 

on  a  recognizance  given  subsequent  circuit  court.    The  bond  having  been 

to  the  indictment.     United  States  forfeited    for   his    non-apx>earance, 

V.   Beese,   4   Sawy.   629,   635,   Fed.  judgment  was  obtained  against  the 

Cas.  No.  16138.     United  States  v.  sureties,  who  sought  to  reverse  it 

Stein,   13  Blatchf.   127,  Fed.   Cas.  on  the  ground  that  ''neither  the 

16403.     State   v.   Poston,    63    Ho.  warrant,  the  information  on  which 

521,  in  which  case  an  indictment  it  was  based,  nor  the  bail  bond 

for    felonious   assault   was    fatally  nor  any  part  of  the  record  shows 

defective  and  it  was  held  that  the  that  the  aUeged  offense  was  com- 

surety  on  the  bail  bond  was  not  mitted  within  the  limits  of  the  city 

released.    State  v.  Livingston,  117  of  BatesviUe."     Held,  that  judg- 

Mo.  627,  23  S.  W.  Bep.  766,  same  ment  must  stand.    ' '  The  mayor  has 

ruling  on  like  facts  citing  preced-  the  jurisdiction  of   an  examining 

ing  case.     State   ▼.   Lockhart,   24  court  within  the  city  limits,"  said 

Ga.  420  (1857)  was  sci.  fa.  requir-  the   court,   ''and   if    a   defendant, 

ing    defendant    sureties    to    e^ow  brought  before  him  upon  a  charge 

cause      why     *their      recognizance,  aUeged  to  have  been  committed  in 

which  had  been  given  in  the  su-  the  county  (the  city  being  also  in 

perior  court  of  Taylor  county,  be-  same  county),  waives  examination 

fore  which  the  prisoner  was  taken  and  asks  for  bail;  such  defendant 

on  writ  of  habeas  corpus,  should  will  be  taken  to  have  conceded  the 

not  be  forfeited.     The  bond  was  jurisdiction.  An  affirmative  step  of 

given  before  indictment.     The  in-  this  kind  will  obviate  the  neces- 

dictment    was    fatally    defective^  sity  for  proof  of  the  venue,  and  a 

charging  the  defendant  with  enter*  record  showing  these  facts  meets 

ing  a  house  with  intent  to  commit  the  requirements  of  the  law." 

a    felony    without    stating    what  so  Louisiana  Socitety  for  Proven* 

felony.    Held,  that  it  was  equiva-  tion    of    Cruelty    to    CThUdren    t« 
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It  has  been  held  that  the  clerk's  failure  to  note  the  filing  of 
a  bail  bond  as  required  hj  statute  does  not  affect  the  liability 
of  the  sureties.^ 

§  606.  Bail  cannot  question  l^fality  of  proceedings  in  which 
the  bond  was  taken,  nor  judgment  of  forfeiture — Cannot  ques- 
tion indictment. — The  sureties  to  a  recognizance  cannot  gain- 
say the  regularity  of  the  proceedings  in  which  it  was  given.^^ 
The  bail  or  security  takes  the  fortunes  of  his  principal, 
and  is  bound  equally  with  him  by  the  judgment  in  the 
main  action,  and  he  can  no  more  go  behind  the  judgment, 
or  attack  it,  after  it  is  duly  entered,  than  can  the  principaL^^ 
The  recital  in  a  bail  bond  that  the  defendant  was  in  custody 
when  it  was  executed  cannot  be  contradicted  by  the  sureties,** 
Testimony  by  a  surety  to  contradict  facts  stated  in  the  record 

Moody,  52  La.  Ann.   1815,  28  So.  anybody.    The  same  question  arose 

Bep.  224.    Citmg:  MeGuire  t.  Bry,  in  Buggies  v.  Berry,  76  Me.  265, 

3  Bob.  (La.)  196,  holding  that  the  at    which    time    the    court    was 

sureties  of  a  sheriff  as  tax  collector  equaUy  divided  as  to  whether  or 

cannot  contest  the  legality  of  ordi-  not  the  surety  was  discharged, 

nances  under  which  the  taxes  em-  ss  State  v.  Nicol,  30  La.  Ann.  628. 

bessled   were    assessed.     State   v.  28  Jackson  v.  Guilmartin,  61  Ga. 

Bradley,  11  La.  Ann.  643;  State  y.  544 

Breed,  10  La.  Ann.  492;  State  v.  s^HortseU  ▼.  State,  45  Ark.  59. 

Wilfree'S  Securities,  12  La.   Ann.  In   United   States   v.   Wallace,  46 

643;   State  v.   Hayes,   7  La.  Ann.  Fed.   Bep.   569,   it   was   held   that 

119^  120;  Villere  v.  Armstrong,  4  when  the  prisoner  voluntarily  gives 

Mart   (N.  S.)   21,  25.     See  S  825,  a  recognizance  for  his  appearance 

post.  for  trial  without  moving  to  quash 

2i>In  8.  N.  Maxey  Mfg.  Co.  v.  the  warrant  or  suing  out  a  writ 

Bowie,    Me.,    May,   1902,   52    Atl«  of  habeas  corpus  he  waives  aU  ob- 

Bep.  905,  Bowie,  having  been  ar*  jection   to   all   irregularities   prior 

rested  on  a  capias,  was  released  to   the   giving   of   the   bail.     The 

upon  a  bail  bond;  the  statute  re-  court  said   (p.  571):     ''Indeed,  if 

quired  the  clerk  to  note  on  the  writ  there  had  been  no  affidavit  or  com- 

the  filing  of  the  bail  bond;   the  plaint  whatever,  and  the  accused 

elerk  failed  to  do  so;   held,  that  going   voluntarily   before   the   of- 

the  obligors  on  the  bond  were  lia-  fleer,  had  given  bail  for  his  ap- 

ble  nevertheless.     The  court  said  pearance  to  answer  the  indictment, 

that  a  notation  of  the  filing  of  the  it  would  have  been  good.    The  giv- 

bond  upon  the  writ  would  only  af-  ing  of  the  undertaking  thus  volun- 

ford  evidence  that  the  bond  had  tarily  would  have  been  a  complete 

been  filed  and  since  such  filing  was  waiver    of    complaint,    deposition, 

shown    by    other     evidence,     the  proof  of  probable  cause  and  of  all 

elerk 's  omission  to  follow  the  di-  irregularities  in  the  case  prior  to 

rection  of  the  statute  did  not  hurt  giving  of  the  bail." 
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of  forfeiture  held  incompetent.^  A  defendant  in  a  recogniz- 
ance who  waives  preliminary  examination  waives  defects  in 
the  complaint  upon  which  he  was  arrested,  and  his  bail  can- 
not make  objection  thereto  when  sued  on  their  bond.^^  And 
where  a  principal  executes  a  bond  for  appearance  in  obedience 
to  the  order  of  court,  and  does  not  at  the  time  question  the 
legality  of  the  order,  all  objections  thereto  are  considered 
waived,  and  its  invalidity  cannot  be  subsequently  set  up  by  his 
sureties  when  sued  on  the  bond.^  Where  a  statute  does  not 
require  that  there  shall  be  more  than  one  surety  to  a  recog- 
nizance, a  surety  cannot  object  to  its  validity  because  he  is 
the  sole  surety  thereto.^^  Any  disability  of  the  principal  in  a 
recognizance  which  is  known  to  the  bail  held  not  to  prevent 
the  bail  from  being  bound  thereby .^^  A  surety  on  a  bastardy 
bond,  conditioned  that  the  principal  therein  shall  make  cer- 
tain payments  for  the  support  of  certain  named  children,  is 
held  not  estopped  from  disputing  the  validity  of  the  recogniz- 
ance because  of  payments  made  thereon  by  another  party.^^ 
The  sureties  to  a  recognizance  are  held  estopped  from  ques- 
tioning the  validity  of  the  indictment  ;^^  though  if  the  indict- 
ment was  not  legally  returned  into  court,  the  sureties  are  held 
not  estopped  from  showing  that  fact.^^  And  it  is  held  no  de- 
fense to  the  sureties  on  a  recognizance  that  the  indictment  was 

>•  United  States  ▼.  Ambrose,  7  objection  or  exception  taken  to  the 

Fed.  Bep.  554.     In  Flynn  v.  The  order  of  commitment.     Held,  that 

State^  42  Ark.  315,  it  is  held  that  all  irregularities  were  waived   and 

en  indorsement  of  forfeiture  on  a  that  the  surety  was  liable.     Citing 

bail  bond  by  a  justiee  is,  not  con-  Bubush  v.  State,  112  Ind.  107,  13 

elustye  upon  the  bail  that  the  for-  N.  E.  Bep.  877,  and  Ard  v.  State, 

feiture  was  properly  taken.  114  Ind.  542,  16  N.  E.  Bep.  504. 

M  United  States  v.  Eldredge,  6  Compare  note  16,  §  682,  note   34, 

Utah,  161.  5  596. 

rt  Cunningham  v.  State,  116  Ind.  ^s  People  v.  Bace,  2  Bradw.  (111. 

488,  17  N.  E.  Bep.  904.     In  this  App.)  563. 

case  the  judge  trying  a  civil  suit,  m  Weldon  v.  Colquitt,  62  Ga.  449. 

without   any   eomplaint   or   charge  so  State  v.  Bright,  14  S.  C.  7. 

bong  made,  entered  an  order  for  si  Lee  v.  State,  25  Tex.  App.  331; 

tlie  commitment  of  one  of  the  wit-  Kepley  ▼.  People,  123  IlL  367,  13 

nesses    to    jail    ''to    answer    the  N.  E.  Bep.  512;  Sharpe  ▼.  Smith,  59 

charge  of  perjury/'  and  fixed  his  Ga.  707.    See,  however,  contra,  Mc- 

baii  at  $1,000,  whereupon  the  wit-  Daniel  v.  Campbell,  78  Ga.  188. 

nees  furnished  a  bail  bond  and  was  s^  Brown  v.  State^  6  Tex.  App. 

released.     The    record    showed    no  188. 
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altered  by  changing  the  date  of  the  commission  of  the  offense 
charged  therein.'^ 

§  607.  When  judgment  of  forfeiture  may  be  vacated.— Where, 
after  judgment  has  been  entered  on  a  forfeited  recognizance, 
the  principal  surrendered  himself,  and  was  tried  and  sentenced, 
the  purpose  for  which  the  recognizance  was  given  having 
been  satisfied,  the  judgment  of  forfeiture  will  be  vacated.** 
The  application  to  discharge  the  judgment  must  be  supported 
by  certified  copies  of  the  recognizance,  indictment,  order  of 
forfeiture,  and  record  of  acquittal  or  conviction,  as  the  case 
may  be.^  The  judgment  entered  on  a  forfeited  recognizance 
will  also  be  vacated  where,  after  the  forfeiture,  it  appears  the 
surety  has  been  prevented  from  surrendering  his  principal  be- 
cause of  his  death.'®  Where,  after  a  recognizance  had  been 
forfeited,  the  principal  was  re-arrested,  and  gave  bond  with 
the  same  surety,  and  the  prosecution  was  abandoned  and  the 
prisoner  discharged  by  consent,  held,  the  judgment  on  the 
forfeited  recognizance  should  be  vacated.'^  But  where  a  pris- 
oner who  had  forfeited  his  recognizance  and  was  afterwards 
surrendered  by  his  bail  entered  into  a  new  Recognizance,  held, 
that  the  judgment  upon  the  former  recognizance  would  not  be 
vacated  until  the  prisoner  appeared  and  took  his  trial,  and 
was  either  convicted  or  acquitted,  unless,  of  course,  a  com- 
pliance with  the  condition  of  the  new  recognizance  became  im- 
possible by  the  act  of  God,  the  law,  or  the  obligee.'*  A  judg- 
es Harris  V.  state,  54  Ind.  2;  Bu-  People  v.  Caiy  and  Masters,  6  Daly 
bush  V.  State,  112  Ind.  107,  13  N.  (N.  Y.  Com.  Pleas)  406. 
E.  Bep.  877.  To  the  same  effect  »« People  v.  Missig^  7  Daly  (N. 
that  a  surety  is  not  released  hy  a  Y.  Com.  Pleas)  23;  State  v.  War- 
destruction  of  the  indictment,  see  wick,  3  Ind.  App.  508,  29  N.  E. 
Price  V.  State,  42  Ark.  178.  Bep.  1142,  1144;  Woolfolk  v.  State, 

84  People  V.  Deery,  6  Daly  (N.  Y.    12  Ind.  532;  Mather  v.  People,  12 
Com.  Pleas)  493;  McArdle  v.  Me-    IlL  9. 

Daniel,  75  Ga.  270;  Bussell  V.  State,  S7  People  v.  Abrahams^  6  Daly 
45  Ga.  9.  See,  also,  Huston  v.  Peo-  (N.  Y.  Com.  Pleas)  120. 
pie,  12  Colo.  App.  271,  55  Pac.  Bep.  '«  People  v.  Coman,  5  Daly  (N* 
262  (statute);  Buffington  v.  Smith,  Y.  Com.  Pleas)  527;  People  t.  Hag- 
68  Ga.  341;  West  v.  Colquitt,  71  gerty,  5  Daly  (N.  Y.  Com.  Pleas) 
Ga.  559;  State  v.  Trahan,  31  La.  532;  People  v.  Carey,  5  Daly  (N. 
Ann.  715;  Taylor  v.  Taintor,  16  Y.  Com.  Pleas)  533;  People  ▼. 
Wall  (U.  S.)  367.  Fields,  6  Daly  (N.  Y.  Com.  Pleas) 

»8  People  V.  Williams,  6  Daly  (N.    410, 
Y.  Com.  Pleas)  409;  and  see,  also. 
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ment  on  a  forfeited  recognizance  will  not  be  vacated  because  of 
the  illness  of  the  surety  at  the  time  of  the  forf eitnre.^® 

§  608.  Vacation  of  forfeiture  continuied. — It  is  held  that  the 
court  has  power  to  set  aside  a  forfeiture  at  a  term  subsequent 
to  the  term  at  which  it  was  entered.*^  The  forfeiture  wiU  not 
be  set  aside  because  the  principal  was  afterwards  rearrested 
and  convicted,  without  assistance  from  the  bail.^^  The  term  to 
which  defendant  was  recognized  to  appear  to  answer  a  charge 
of  horse  stealing  was  never  held.  Held  that,  under  the  statute, 
his  sureties  were  bound  for  his  appearance  at  the  next  term  of 
court.  But  the  sureties  would  not  have  been  bound  if  the 
term  of  court  to  which  the  prisoner  was  bound  to  appear  had 
been  held  and  no  action  taken  at  that  term  to  forfeit  his  recog- 
nizance.^ The  defendant's  attorney  was  in  attendance  at  the 
o£Sce  of  a  justice  of  the  peace  to  answer  a  charge  of  larceny 
against  her  and  defendant  was  in  the  same  town  within  easy 
call,  but  the  justice's  ofSce  was  closed  all  day.  Held,  that  those 
facts  showed  a  sufiScient  ground  to  vacate  a  forfeiture  of  her 
recognizance.^^  A  bastardy  bond  was  conditioned  for  the  prin- 
cipal's appearance  at  the  next,  May,  term  of  the  district  court. 

>•  People  v.  Meehaiii  14  Daly  (N.  discharge  the  sureties  on  his  f  or- 

y.  Com.  Pleas)  333.  mer  bond."     Citing  West  v.  Col- 

40  Collins  V.  Hutchins,  2  Penne-  quitt,  71  Qa.  559,  51  Am.  Bep.  277; 
wiU  j(DeL)  496,  charging  jury.  State  v.  Merrihew,  47  la.  112,  29 

41  State  V.  Warwick,  3  Ind.  App.  Am.  Bep.  464. 

508,  29  N.  £.  Bep.  1142,  bond  of  ^sBartling  v.  State,  Neb.   (Feb., 

$100  taken  by  a  mayor  on  charge  1903),  93  N.  W.  Bep.   1047;   Hes- 

of  drankenness.    In  Havis  v.  State,  selgrave    v.    State,    63    Neb.   807, 

62  Ark.  500,  37  S.  W.  Bep.  957,  the  89  N.  W.  Bep.  295 ;  State  v.  Mur- 

prisoner,   before   his   recognizance  dock,  59  Neb.  521,  81  N.  W.  Bep. 

was   forfeited,   was   arrested    and  447. 

tried  for  another  offense,  convicted  «>  Neal  v.  State,  61  Ark.  282,  82 

and   placed   by   the   court   in   the  S.  W.  Bep.  1069.     Citing  and  fol- 

hands  of  the  sheriff  to  be  conveyed  lowing:     Flynn  v.  State,  42  Ark. 

to    the    county   jail    and    escaped  315,  where  after  the  accused  had 

whUe  being  conveyed  to  jail.  Held,  appeared    and    failed   to    obtain   a 

that  the  sureties  were  not  released,  hearing  on  account  of  pressure  of 

''If  the  law  was  different,"  said  business,  the  case  was  continued  by 

the  court,  "a  person  under  a  heavy  the  justice  to  another  time,  with* 

bond  on  a  charge  of  murder,  or  out    notice   to   the   accused,    who 

other  felony,  might  go  into  another  failed  to  appear  at  such  other  time, 

eonnty   or    circuit    and    purposely  and  it.  was  held  that  there  was  no 

commit  some  misdemeanor,  in  order  breach  of  his  recognizance, 
that  his  subsequent  arrest  might 
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The  May  term  was  held  and  the  case  was  continued  to  a  sub- 
sequent term.  The  principal  appeared  at  the  May  term.  Held, 
that  his  sureties  were  not  liable  for  his  subsequent  failure  to 
appear.^^  It  was  held  no  breach  of  a  poor  debtor's  recogniz- 
ance when  the  principal  appeared  and  offered  to  perform  the 
condition,  but  was  prevented  from  doing  so  by  the  court  and 
did  not  thereafter  appear.** 

§  609.  When  failure  to  indict  principal  does  not  discharge 
bail— Justiflcation  of  bail— Other  cases  holding  bail  liable. — 
Bail  for  the  appearance  of  the  principal  at  the  next  term  of 
court  to  answer  an  indictment,  should  one  be  found,  cannot 
be  heard  to  say  that  their  principal  did  not  appear  because 
no  indictment  was  foimd  against  him.  Nor  can  the  bail  in 
such  a  case  be  heard  on  any  question  touching  the  indictment, 
unless  they  produce  the  principal.^  It  has  been  held  that  the 
sureties  in  a  sheriff's  recognizance  cannot  show  that  they  did 
not  acknowledge  it,  for  that  would  be  to  contradict  a  solemn 
record.^  It  has  been  held  no  defense  to  bail  in  a  criminal  case 
that  the  principal,  by  reason  of  mob  violence  existing  in  the 
county  before  and  at  the  time  he  should  have  appeared,  and 
the  fear  of  losing  his  life  by  violence,  had  fled,  and  could  not 

«4  Perkins  y.  Milton,  Neb.,  May,  his  desire  to  take  both  oaths,  and 

1902,  90  N.  W.  Bep.  756.    Compare  had  taken  either,  the  surety  would 

Kesselgrave  v.  State,  63  Neb.  807,  have  been  diseharged.   *   *   Pend- 

89  N.  W.  Bep.  295;  State  ▼.  Mur-  ing  the  recognizance  and  ezamina- 

dock,  59  Neb.  521,  81  N.  W.  Bep.  tion,  the  authority  of  the  ofScer  to 

447.  hold  him  in  arrest  was  suspended. 

49'BesBon    v.     McLaughlin,    166  *    *    Upon    the    refusal    of    the 

Mass.  296,  44  N.  E.  Bep.  248,  per  court  to  administer  the  oath,  the 

Morton,  J.    In  this  case  the  prin-  officer  was  empowered  to  take  him 

cipal  in  a  poor  debtor's  recogniz-  into   custody   again,   but   did  not, 

ance,  conditioned  for  his  appear-  though  the  debtor  waited  for  him 

ance  in  court  within  thirty  days,  to  do  so,  and  there  was  ample  and 

submitted  to  examination,  etc.,  ap-  reasonable  opportunity  for  the  of- 

peared   within   the   time   specified  ficer  to  take  him,  but  he  did  not, 

and  offered  to  take  the  oath  that  and  the  debtor  departed,  as  he  had 

he   did   not   intend   to   leave   the  a  right  to.     There  was  therefore 

state.     The  court   refused  to   ad-  no  breach  of  the  recognizance. " 
minister  the  oath.    Held,  that  the        ^  State  v.   Cocke,   37   Tex.   155; 

sureties  were  discharged.     ''What  Fleece  v.  The  State,  25  Ind.  384; 

the  recognizance  bound  him  to  do  State  v.  Bhodius,  87  Tex.  165. 
was  to  submit  himself  to  examina-        sMcMicken    ▼.    Commonwealth, 

tion,  and  that  he  did,"  said  the  58  Pa.  St.  213. 
court.    "If  he  had  given  notice  of 
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safely  have  remained  in  the  county.^  A  bail  bond  which  gives 
the  name  of  the  offense  for  which  the  principal  is  held  sufS- 
ciently  complies  with  the  statutory  provision  of  **  briefly  stat- 
ing the  nature  of  the  offense."  The  statutory  form  need  not 
be  literally  followed.*  If  bail  in  a  civil  suit  enter  into  a  recog- 
nizance he  is  liable,  although  he  is  expected  to  and  does  not 
justify.^  To  a  suit  upon  a  recognizance  for  the  appearance  of 
a  party  charged  with  crime,  the  bail  cannot  set  up  as  a  defense 
the  fact  that  the  several  amounts  for  which  they  justified  do 
not  equal  double  the  sum  at  which  the  bail  was  fixed  by  order 
or  the  court.  The  justification  is  no  part  of  their  contract.® 
The  sheriff  having  a  prisoner  in  charge,  and  having  authority 
by  law  to  take  bail,  did  so,  and  discharged  the  prisoner.  The 
accused  appeared  the  next  day,  and  the  sheriff  told  the  bail 
that  he  would  get  others  to  sign  the  bail  bond.  This  he  failed 
to  do.  Held,  the  bail  was  not  discharged.  The  authority  of 
the  sheriff  ceased  when  he  took  the  bail  bond.*^ 


§  610.  Whether  agreement  to  indemnify  criminal  bail  is  void 
as  against  public  policy. — The  legal  obligations  of  bail  in 
a  criminal  case  are,  in  effect,  the  same  as  bail  in  a  civil 
action,  and  bail  in  a  criminal  case  may  recover  indemnity 
from  his  principal  the  same  as  bail  or  a  surety  in  a  civil  action. 
And  in  a  suit  against  the  principal  by  the  bail  for  indemnity, 
it  is  no  defense  for  the  principal  that  the  bail  did  not  appeal 
in  the  action  on  the  recognizance,  and  take  advantage  of  a 
technical  objection.  It  was  the  duty  of  the  principal  to  de- 
fend the  action.®  If  a  party  accused  of  crime,  in  order  to  in- 
duce another  to  become  his  bail,  gives  such  other  a  mortgage 
for  his  indemnity,  the  mortgage  will  be  valid  for  that  purpose. 
In  such  a  case  it  was  contended  that  it  was  contrary  to  public 
policy  to  "allow  a  party  to  substitute  a  property  security  to 


s  Sngarmaii  v.  The  State,  28  Ark. 
142. 

4  State  v.  Bireliim,  9  Nev.  95. 

>  BramweU  v.  Fanner,  1  Taunton 
427. 

•  People  V.  Shirley,  18  Calif.  121. 
To  similar  effect,  see  People  v.  Car- 
penter, 7  Calif.  402. 

7  McClnre  v.  Smith,  56  Ga.  439. 

•  Bejnolds    v.    Harral,    2    Strob- 


hart.  Law  (S.  C.)  87.  In  United 
States  V.  Ryder,  110  U.  S.  729,  it 
is  held  that  if  the  recognizance  is 
for  the  appearance  of  a  person 
charged  with  committing  a  crim- 
inal offense  against  the  laws  of  the 
United  States,  a  surety  thereon 
cannot  recover  indemnity  from  his 
principal  without  an  express  eon- 
tract  of  indemnity.    See  next  note. 
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enable  him  to  escape  an  offense."  The  court  said:  **We  are 
not  prepared  to  sustain  this  doctrine.  That  a  principal  should, 
in  case  of  default,  not  indemnify  his  bail  against  the  effects  of 
his  forfeiture  or  failure  to  attend  and  answer  for  the  crime, 
has  never  been  doubted  by  anybody,  and  no  authority  is 
offered  to  support  the  position."*    While  the  foregoing  is  fully 


9  Simpson  v.  Boberts,  35  Ga.  180, 
Lumpkin,  J.  This  case  cites  no 
authorities.  Contra,  an  agreement 
entered  into  between  the  principal 
and  surety  whereby  the  former  con- 
voys lands  absolutely  to  the  surety 
in  consideration  that  he  might 
leave  the  state  and  fail  to  answer 
a  charge  against  him,  and  that  the 
surety  would  stand  between  him 
and  the  state,  held  to  be  unlawful 
and  against  pubUe  policy.  Bat- 
cUffe  V.  Smith,  13  Bush  (Kj.)  172. 
The  suit  was  in  chancery  to  have  the 
conyeyances  declared  mortgages; 
the  court  dismissed  it,  said  it  made 
no  difference  how  great  was  the  dis- 
parity between  the  value  of  the 
property  and  the  surety's  loss.  In 
that  case  the  principal,  indicted  for 
horse  stealing,  actually  left  the  state 
after  giving  the  bond.  In  Herman  v. 
Jeuchner,  Law  Bep.  15  Q.  B.  Div. 
561  (1885),  the  plaintiff  being  re- 
quired to  furnish  a  peace  bond  in 
50£  for  his  good  behavior  for  two 
years,  procured  defendant  to  be- 
come surety  on  the  bond  by  deposit- 
ing with  him  49£  to  hold  for  two 
years  as  indemnity  against  loss.  Be- 
fore the  expiration  of  two  years  he 
sued  to  recover  it  back.  Held,  that 
he  could  not  recover  it  at  any  time, 
although  the  surety  had  suffered 
no  loss.  Brett,  M.  B.,  said  that  the 
contract  "is  illegal  because  it  takes 
away  the  protection  which  the  law 
affords  for  securing  the  good  be- 
havior of  the  plaintiff.  When  a 
man  is  ordered  to  find  bail,  and  a 
surety  becomes  responsible  for  him, 
the  surety  is  bound  at  his  peril  to 


see  that  his  principal  obeys  the  or- 
der of  the  court.  At  least  this  is 
the  rule  in  the  criminal  law;  but  if 
money  to  the  amount  for  which  the 
surety  is  bound  is  deposited  with 
him  as  an  indemnity  against  any 
loss  which  he  may  sustain  by  reason 
of  his  principal's  conduct,  the  sure- 
ty has  no  interest  in  taking  care 
that  the  condition  of  the  recogni- 
zance is  performed.  Therefore  the 
contract  between  the  plaintiff  and 
the  defendant  is  tainted  with  ille- 
gaUty."  Note  47,  S  240.  Mr.  Ack- 
ley  thinks  that  the  purpose  sought 
to  be  accomplished  by  the  court  in 
this  case  would  have  been  advanced 
further  by  holding  that  the  surety 
could  not  retain  the  deposit  and  that 
the  money  could  be  recovered  back 
by  the  principal  or  third  party  who 
put  U  up.  Public  safety  requires 
that  it  be  made  impossible  for  a 
prisoner  of  abundant  wealth  to  buy 
his  liberty  and  defy  the  state.  Un- 
der this  decision  such  a  person  can 
make  his  surety  absolutely  seenre 
and  indifferent  by  making  a  cash 
deposit  or  an  absolute  conveyance 
of  property  instead  of  giving  a 
mortgage  or  entering  into  a  eon- 
tract  to  be  performed  in  the  future 
which  the  courts  would  refuse  to 
enforce.  In  IT.  S.  v.  Bider,  110 
U.  S.  729,  28  L.  Ed.  308,  decided  in 
1883,  cited  in  the  preceding  note, 
the  principal  in  a  criminal  recog- 
nizance absconded  after  conviction 
and  before  sentence.  Held,  that 
his  sureties,  ui>on  paying  the  penal* 
ty,  did  not  become  subrogated  to 
the    right    of    the    United    States 
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borne  out  by  the  Georgia  ease  cited,  decided  in  1866,  the  editor 
of  this  edition  considers  it  more  than  doubtful  in  view  of 
later  decisions  that  are  also  referred  to  in  the  note.  It  has 
been  held  that  the  person  who  agrees  to  indemnify  bail  against 
loss  by  reason  of  his  becoming  such  must  be  notified  that  the 
bail  has  been  damnified,  before  he  can  sue  on  his  agreement.^  ^ 

§  611.  Effect  on  surety's  liability  where  principal  is  placed 
bqrond  his  control  by  act  of  law— How  liability  affected  when 
principal  fails  to  attend  trial  because  of  fear  of  bodily  harm — 
Quashing  indictment — ^Nolle  pros. — The  removal  of  a  prisoner 
by  a  court  of  competent  jurisdiction  beyond  the  control  of  his 
bail,  thus  rendering  them  unable  to  produce  their  principal  at 
the  time  and  place  set  for  trial  as  provided  by  the  conditions 
of  their  bond,  is  held  to  be  a  good  defense  to  a  suit  thereon.^  ^ 
So  a  recognizance  cannot  legally  be  forfeited  against  a  surety 
thereon  for  the  appearance  of  a  defendant  when  the  defendant 
is  in  the  state  penitentiary.^  ^  In  an  action  against  a  surety 
on  a  forfeited  recognizance,  held  no  defense  that  the  principal 
failed  to  appear  because  of  fear  that  certain  persons  would 
carry  out  threats  of  inflicting  great  bodily  harm  upon  him  or 
that  he  was  apprehensive  of  losing  his  life  through  mob  vio- 


tc  priority  over  all  other  credit- 
ors, xinder  the  act  of  Congress, 
in  the  distribution  of  the  prin- 
cipal's estate.  The  court,  Brad- 
ley, J.,  relied  upon  the  English  case 
of  Cripps  ▼•  Hartnoll,  4  Best  ft 
Smith,  414,  decided  in  1863,  in 
which  A's  express  promise  to  in- 
demnifjr  B  against  loss  through  B's 
becoming  surety  on  the  criminal 
baU  bond  of  G  was  enforced,  and 
seemed  to  take  it  for  granted  that 
an  express  promise  to  indemnify 
criminal  bail  was  not  against  pub- 
lic policy.  The  question  of  public 
policy  does  not  seem^  to  have  been 
folly  argued.  In  U.  S.  v.  Simmons 
(N.  Y.),  47  Fed.  Bep.  575,  the  court, 
Benedict,  J.,  refused  to  accept  a 
bail  bond  in  a  criminal  case  pend- 
ing conviction  because  it  appeared 
from  the  examination  that  the  pro- 
posed sureties  had  been  indemnified 


by  an  instrument  in  writing  against 
loss  or  damage  by  reason  of  their 
becoming  bail,  including  costs  and 
attorneys'  fees;  the  court  said  it 
made  no  difference  that  such  an 
agreement  was  void  as  against  pub- 
lic policy,  its  tendency  was  to  make 
the  sureties  indifferent  as  to  wheth- 
er their  principal  should  appear  or 
not  and  relieved  the  principal  of 
aD  feeling  of  obligation  towards  the 
sureties.  Note  37  to  §  578,  §  825. 
For  the  distinction  between  bail  and 
an  ordinary  surety  see  IT.  S.  v. 
Keiver  (Wis.),  56  Fed.  Bep.  422, 
note  9  to  §  604,  Compare  Harp  v. 
Osgood  (1842),  2  Hill  (N.  Y.)  216. 
loBeynolds  v.  Hagness,  2  Ired. 
Law  (N.  C.)  26. 

11  In  re  James,  18  Fed.  Bep.  853 
(Cir.  Ct.  W.  D.  Mo.). 

12  Buffington  v.  Smith,  58  G^  341. 
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ience.^'  Where  an  indictment  is  quashed  upon  demurrer,  and 
the  defendant  discharged,  it  is  held  that  the  bond  is  discharged, 
though  no  formal  entry  discharging  the  bail  has  been  entered 
of  record,  and  a  reversal  of  the  judgment  by  the  supreme  court 
does  not  revive  it.^^  It  has  been  held  by  a  divided  court 
that  entering  a  nolle  pros  does  not  release  bail.'^ 

§  612.  MisceUaneons  cases  holding  bail  discharged. — ^Where 
a  joint  judgment  was  recovered  against  three  persons,  and  a 
ca.  sa.  was  issued  against  all,  but  by  direction  of  the  creditor 
was  not  executed  as  to  two  of  the  defendants,  and  was  re- 
turned non  est  inventus  as  to  the  third,  it  was  held  that  the 
bail  of  the  latter  was  not  liable.  The  creditor  must  honestly* 
try  to  collect  the  money  from  all  the  principals  before  com- 
ing on  the  bail  of  one.^^    It  has  been  held  that  before  bail  in 

isfieenor  v.  State,  58  Ind.  166;  court  said  that  the  effect  of  the 

Weddington  v.  Commonwealth,  79  nolle  pros,  was  merely  to  vacate 

Ky.  582.  But  if  the  proper  authori-  the  existing  indictment,  but  it  did 

ties  were  applied  to  and  they  were  not  conclude  the  prosecution  of  the 

unable  or  unwilling  to  extend  to  offense,     for     another     indictment 

the  accused  the  necessary  protec-  could  have  been  found.    "And  if^ 

tion  to  enable  him  to  appear,  bail  in   that   condition   of   things,  ^the 

would  not  be  liable:    Weddington  ▼.  prosecutor  had  stated  to  the  court 

Ck)mmonwealth,  79  Ky.  582.  that  the  state  intended  to  present 

14  State  V.  Glenn,  40  Ark.  332;  the  matter  to  the  next  grand  jury, 

MoKenzie  v.  Mo.  Pac  B'y  Co.,  24  it  is  obvious  that  the  court,  if  ap- 

Ho.  App.  392;  State  v.  Clark,  16  pUed  to,  would  not  have  ordered 

Ind.  App.  137,  44  N.  E.  Bep.  813.  an  exoneration  to  have  been   en- 

IB  Weber  v.  State,  59  N.  J.  Law  tered  on  the  bail  piece.''  The  opin- 

428,  37  Atl.  Bep.  133,  a  party,  hay-  ion  cites  no  authorities.     Contra: 

ing  been  indicted,  gave  bail.  There-  State  v.  Langton  (1851),  6  La.  Ann. 

after   a   nolle   pros,   was   granted.  282,  in  which  case,  after  bail,  for 

Two   weeks  later  the  nolle   pros,  assault  and  battery,  had  been  for- 

was  vacated.     Two  months  there-  feited,    defendant    appeared,    and 

after   the  bail  was  declared  for-  nolle  pros,  was  entered;  held,  that 

feited   for   non-appearance  of  the  the  effect  of  the  nolle  pros,  was  to 

defendant     when     his     case     was  vacate  the  judgment  of  forfeiture, 

called  for  trial.     The  court,  four  The  bond  in  that  case  was  eondi- 

judges   dissenting,    held    that    the  tioned   that   defendant   would   ap- 

sureties  on  the  recognizance  were  pear    and    not    depart    until    dia- 

not  discharged.    The  condition  was  charged  according  to  law. 
that  defendant  would  appear  and        i«  Trice  v.  Tunentine,  5  Lred.  Law 

stand  to  and  oblige  ^^the  order  and  (N.  C.)  236.    Of  course,  if  the  prin- 

judgment  of  the  court  in  the  prem-  cipal  is  discharged  by  due  proceM 

ises    and       *    *    not   depart   the  of  law,  his  ball  will  be  discharged, 

said   eourt   without  leave."     The  Shields  v.  Smith,  78  Ind.  425. 
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a  criminal  ease  ean  be  made  liable,  the  record  must  show  that 
the  principal  was  called  and  did  not  appear.^  ^  A  party  in- 
dicted for  crime  gave  bail  in  the  snm  of  $50,  which  was  less 
than  the  amount  required  by  the  court.  Afterwards  the 
sheriff,  without  the  knowledge  of  the  bail,  changed  the  penalty 
of  the  obligation  to  $100.  Upon  being  informed  of  this  altera- 
tion, the  bail  assented  thereto,  but  there  was  no  new  delivery 
of  the  obligation.  Held,  the  bail  was  discharged.  When  the. 
obligation  was  altered  it  became  absolutely  void,  and  a  parol 
assent  to  the  change  without  a  new  delivery  did  not  reviviftr 
it." 

17  Park  V.  The  State,  4  Ga.  329.  that    where    penalties   in    different 

18  Sans  V.  The  People,  8  Gil.  proseeutions  are  united,  and  one 
(ni.)  327.  Holding  that  an  affi-  bond  taken  for  the  aggregate 
davit  to  hold  to  bail  in  a  civil  case  amount,  the  bond  is  void,  and  the 
must  be  positive  as  to  the  amount  sureties  thereon  are  not  liable,  see 
due,  see  Penriee  v.  Grothwaite,  11  Cooper  v.  Commonwealth,  13  Bush 
Martin  (La.),  O.  S.  537.  Where  (Ky.)  654.  Holding  that  appearance 
the  creditor  connives  at  the  escape  of  the  principal  at  any  time  in  a 
of  the  debtor  from  prison,  he  can-  term  before  the  juries  are  discharg- 
not  recover  against  the  surety  in  ed  is  a  performance  of  the  condition 
the  prison-bounds  bonds.  Conant  of  the  bond,  see  Shannon  v.  Boose- 
v.  Patterson,  7  Vt.  163.  Holding  velt,  17  Ga.  88.  Holding  that  failure 
that  if  the  plaintiff's  attorney  of  principal  to  appear  in  a  case  of 
agrees  to  discharge  bail  in  a  civil  misdemeanor  is  not  a  breach  of  the 
suit  the  bail  will  be  discharged,  bond,  see  People  v.  Budd.  57  Calif, 
see  Hughes  v.  Hollingsworth,  1  349.  Holding  that  unintentional 
Murphy  (N.  C.)  146. '  As  to  liabil-  going  outside  prison-bounds,  and 
ity  of  surety  on  prison-bounds  immediately  returning  when  in- 
bond  when  prison  limits  have  been  formed  correctly,  not  a  breach  of 
enlarged,  see  Guion  v.  Ford,  12  the  bond,  see  Bandolph  v.  Simon, 
Bob.  (La.)  123.  Holding  that  the  29  Kan.  406.  Holding  that  an  ap- 
surety  in  a  prison-bounds  bond  can-  pearance  bond  binding  the  princi- 
not  surrender  his  principal  to  close  pal  ''in  the  sum  of  one  hundred 
confinement,  see  "Ex  parte  Badgley,  and  fifty  dollars,  and  the  sureties 

7  Cowen,  472.    Holding  that  meas-  in  dollars,"  is  void  as  to  the 

ure  of  damages  for  not  surrender-  sureties,  see  Townsend  v.  State,  7 
ing  principal  in  a  civil  suit  is  the  Tex.  App.  74.  For  other  cases  hold- 
full  amount  of  the  debt,  even  ing  bail  discharged,  under  peculiar 
though  the  principal  was  involved,  circumstances,  see  Childers  v. 
see  Hall.  v.  White,  27  Conn.  488.  State,  25  Tex.  App.  658;  Phipps  v. 
Holding  that  a  party  who  signs  a  State,  25  Tex.  App.  660;  State  v. 
bail  bond,  in  the  body  of  which  his  Posey,  79  Ala.  45;  Willis  v.  Corn- 
name  is  not  mentioned,  is  not  lia-  monwealth,  85  Ky.  68;  Beach  ▼• 
ble,    see    Adams    v.    Hodgepeth,  5  Elliott,  44  Conn.  237. 

Jones'  Law  (N.  C.)  327.    Holding 
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§  613.  mUflcellaiieoiiB  cases  holding  bail  liable.— Two  def end- 
antSy  having  been  arrested  in  a  civil  suit,  gave  bail  for  their 
appearance.  Subsequently  judgment  was  recovered  against 
both  defendants,  and  a  ca.  sa.  was  issued,  upon  which  one 
of  them  was  arrested  and  the  other  not.  Held,  the  arrest  of 
the  one  did  not  satisfy  the  judgment  against  the  other  nor 
discharge  the  bail'.^^  A  statute  required  that  in  criminal  recog- 
nizances there  should  be  two  sureties.  A  single  surety  signed 
such  a  recognizance,  and  it  was  held  that  he  was  bound.  The 
law  was  not  intended  for  the  benefit  of  sureties,  but  of  the 
state ;  and  while  the  state  might  require  two  sureties,  it  could 
waive  its  rights  in  that  regard.^  A  was  arrested  in  a  suit 
against  himself  and  B  as  co-partners,  and  gave  bail  to  appear 
and  answer  and  abide  the  judgment  in  the  case.  Held,  the 
liability  of  the  bail  was  not  affected  by  a  discontinuance  of  the 
original  action  as  to  B.  The  court  said  there  was  nothing  in 
the  bond  which  limited  the  liability  to  a  joint  judgment.  The 
discontinuance  was  authorized  by  law.  No  claim  of  the  bail 
to  contribution  or  subrogation  was  affected,  and  he  was  in  no 
manner  injured.^^    Sureties  on  an  appearance  bond  are  held 

10  Grouse  v.  Paddock,  S  Hun  (N.  y.  Osgood,  2  HiU  (N.  Y.)  216. 
Y.)  630.  Holding  that  where  a  statute  pro- 
M  State  T.  Benton,  48  N.  H.  551.  vides  the  manner  in  which  bail 
SI  Sanderson  v.  Stevens,  116  may  be  discharged,  aU  the  provis- 
Mass.  133.  See  the  same  with  ions  of  the  statute  must  be  eom- 
referenee  to  an  attachment,  Poole  plied  with,  see  Cleveland  v.  Skin- 
V.  Dyer,  123  Mass.  363.  Holding  ner,  56  lU.  500.  Holding  that  an 
that  changing  the  name  of  the  officer  who  has  taken  insui&cient 
obligee  in  a  bail  bond  does  not  dis*  bail  may  be  at  once  sued  therefor 
charge  the  bail  under  certain  spe-  without  any  previous  proceeding 
cial  circumstances,  see  Hale  v.  against  the  bail,  see  Bayner  v.  BeU, 
Buss,  1  Greenl.  (Me.)  334.  Holding  15  Mass.  377.  Where,  during  the 
that  one  cognizor  cannot  object  pendency  of  a  civil  action,  the 
that  another  is  not  liable,  nor  that  creditor  released  the  bail  therein 
the  suit  against  him  has  not  been  from  ''aU  actions,  duties  and  de- 
disposed  of,  see  Mussulman  v.  The  mands,''  it  was  held  that  this  did 
People,  15  IlL  51.  Holding  that  not  discharge  the  bail  if  judgment 
the  surety  in  a  poor  debtor's  bond  was  subsequently  recovered  in  the 
is  not  excused  because  the  principal  suit  against  the  principal  Hoe's 
has  been  discharged  as  a  bankrupt.  Case,  5  Coke,  70b.  Holding  that  a 
see  Gh>odwin  v.  Stark,  15  N.  H.  218.  surety  to  a  recognizance  is  liable 
The  obligation  by  a  third  person  if  he  sign  it  when  it  is  incomplete, 
given  to  bail  to  secure  the  appear-  see  Madden  v.  State,  35  Kan.  146; 
ance  of  the  principal  is  valid*  Harp  Brown  v,  Colquitt,  73  Ga«  59.  Hold- 
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not  discharged  because  of  the  sheriff's  failure  to  arrest  the  ac- 
cused immediately  upon  his  conviction  and  sentence,  when  the 
sheriff's  delay  was  in  obedience  to  instructions  from  the  prose- 
cuting attorney.^  When  two  bonds  were  given  by  a  defend- 
ant to  appear  to  answer  two  charges,  and  he  failed  to  appear,  it 
was  held  no  defense  to  the  sureties  that  their  principal  could 
have  been  convicted  upon  but  one  of  the  charges,  or  that  judg- 
ment had  already  been  obtained  upon  one  of  the  bonds.^^ 

§  S14.  Measure  of  damages. — It  is  held  error  to  enter  judg- 
ment upon  a  criminal  recognizance  for  less  than  the  penalty  of 
the  bond.2*  Where  judgment  is  entered  in  favor  of  the  de- 
fendant the  county  is  liable  for  costs.^*  It  is  held  only  nom- 
inal damages  can  be  recovered  on  a  poor  debtor's  recognizance 
where  the  debtor  by  his  discharge  in  bankruptcy  has  made  it 
impossible  for  the  creditor  to  collect  his  claim.2«  A  debtor 
was  arrested  on  the  ground  that  he  intended  to  leave  the  state, 
and  released  upon  giving  a  statutory  bond  conditioned  for  his 
appearance  within  thirty  days  for  examination.  He  remained 
in  the  state  but  did  not  appear  for  examination.  Held,  that  the 
sureties  on  the  bond  were  liable  for  the  amount  of  the  judg- 
ment.   The  court  said  that  if  the  debtor  had  been  imprisoned 


ing  that  when  the  principal  appears        m  Hapwood  v.  Smith,  170  Ma8& 


and  remains  during  the  term,  and 
is  not  called  on  to  sarrend^r  him- 
self, the  sureties  continue  liable, 
see  State  v.  Stewart,  74  Iowa  336. 
For  other  misceUaneous  cases  hold- 
ing bail  liable,  see  Bookster  v. 
Cowen,  55  Conn.  152;  State  v. 
Spear,  45  Vt.  503;  United  States  ▼. 
Winsted,  12  Fed.  Bep.  50. 

22  State  V.  Stewart,  74  Iowa  836. 

>s  United  States  v.  Eldredge,  5 
Utah  189.  Holding  that  a  judgment 
against  the  principal  and  one  sure- 
ty on  a  recognizance  and  silent  as 
to  the  other  surety  therein  is  erron- 
eous^ see  Smith  v.  State,  12  Neb. 
800. 

M  State  ▼.  Harbonmei  72  Conn. 
607,  45  Atl.  Bep.  432. 

»  State  V.  Parker,  83  Ala.  269,  8 
So.  Bep.  652. 


428,  49  N.  E.  Bep.  628.  In  Demel- 
man  v.  Hunt,  168  Mass.  102,  46  N. 
E.  Bep.  436,  it  was  held  no  de- 
fense in  an  action  on  a  recogniz- 
ance conditioned  for  the  appear- 
ance of  a  poor  debtor  for  exami- 
nation within  thirty  days  that 
within  that  time  the  debtor  had 
filed  his  petition  in  bankruptcy  un- 
der the  national  bankruptcy  act  of 
1898.  Otherwise  if  he  had  been 
discharged  in  bankruptcy  before 
the  time  fixed  for  his  examination. 
E/erett  v.  Henderson,  150  Mass. 
411,  415,  23  N.  E.  Bep.  318.  Fur- 
ther as  to  liability  under  such 
bonds  see  Gorgorian  v.  Prood,  167 
Mass.  31,  44  N.  E.  Bep.  1069; 
Buckley  v.  MitcheU,  165  Mass.  106, 
42  N.  E.  B9p.  557. 
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he  might  have  paid.^  It  has  been  held  that  a  bastardy  bond 
running  to  the  State  of  Nebraska  and  conditioned  that  the 
principal  shall  appear  and  ''answer  a  charge  of  bastardy  and 
abide  the  judgment  of  the  court  and  not  depart  without  leave" 
was  not  an  indemnity  bond  to  secure  payment  of  the  judgment. 
That  it  can  be  sued  on  only  ip  the  name  of  the  state  and  the 
measure  of  damages  is  the  amount  of  the  penalty  plus  interest 
from  the  date  of  the  breach.^^  Query :  Whether  under  a  Colo- 
rado statute  a  surety  who  is  released  by  surrendering  his  prin- 
cipal after  forfeiture  and  before  judgment  can  be  charged 
with  the  cost  of  the  principars  recapture  by  the  state.^® 


2TParkman  v.  Bartlett,  173 
Mass.  475,  53  N.  £.  Bep.  906. 

as  Myers  v.  Banghman,  61  Neb. 
818,  86  N.  W.  Bep.  507.  Citing 
Porter  v.  State^  23  Ohio  St.  320, 
325;  Gebhart  v.  Drake,  24  Ohio  St. 
177,  182;  aark  v.  Petty,  29  Ohio 
St.  452;  State  ▼.  Gassaway,  30 
Tenn.  203. 

30  In  Huston  v.  People,  12  Colo. 
App.  271,  55  Pae.  Bep.  262,  the 
recognizance  of  Huston  having 
been  forfeited  for  his  failure  to 
appear,  he  was  extradited  from 
Kansas  at  great  expense  by  the 
state,  without  the  request  of  the 
sureties,  and  placed  in  the  custody 
of  the  sheriff  for  trial  on  another 
charge.  His  bail  thereupon,  before 
judgment  against  them  on  the  sci 
fa.,  tendered  the  costs  of  forfeit- 
ure, but  not  the  expenses  of  extra- 
dition, and  made  a  formal  offer  to 
surrender    their    principal.     Held, 


that  they  were  thereby  discharged 
under  a  statute  which  provided 
that  bail  should  be  released  from 
liability  if,  after  forfeiture  and 
before  judgment  on  the  scL  fa., 
they  surrendered  their  principal  to 
the  sheriff  and  paid  the  costs.  The 
court  distinguished  the  case  of 
Ayres  v.  People,  3  Colo.  App.  117, 
32  Pac.  Bep.  77,  and  said:  ''We 
do  not  go  to  the  extent  of  saying 
that  in  no  case  can  the  state  re- 
cover the  costs  of  the  arrest  and 
return  to  custody  of  the  abscond- 
ing  principal  in  a  bail  bond,  but  we 
do  say  that  such  recovery  cannot 
be  had  under  circumstances  Uke 
those  here  presented,  when  it  ap- 
pears that  the  authorities  of  the 
state  elected  to  incur  these  costs 
upon  an  information  entirely  dis- 
tinct and  separate  from  those  in 
which  the  recognizance  had  been 
given." 
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CHAPTER  XXI. 
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628. 
629. 


630. 


631. 


1616.    Liability   of  Borety  on  oi&-     9  627. 
dal  bond  required  by  etat- 
nte     when      statute      not 
strictly  complied  with. 

616.  Appro^    of   official    bonds 

as  affecting  sureties  there- 
on. 

617.  Liability  of  surety  when  of- 

ficial bond  contains  provis- 
ions in  excess  of  statutory 
requirements. 

618.  Surety  on  voluntary  bond  of 

officer  liable. 

619.  Sureties  of  an  officer  de  fac- 

to liable  for  his  acts. 

620.  Liability  of  surety  of  treas- 

urer where  money  deposited 
with  him  was  illegally  ob- 
tained. 

621.  Liability   of   surety   of  tax 

coUeetor,  etc 

622.  Same  continued  —  Fictitious 

tax  receipts — Other  cases. 

623.  Liability  of  surety   on  tax 

collector 's  bond  continued 
— ^Effect  of  new  bond,  etc. 

624.  Surety  of  sheriff  liable  for 

money  collected  by  him, 
even  though  judgment  and 
execution  irregular  —  For 
taking  insufficient  bond. 

625.  When  surety  not  liable  for 

default  of  principal  occur- 
ring before  execution  of 
surety's   obligation. 

626.  When  an  official  bond  takes 

effect — ^When  demand  neces- 
nry. 
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632. 
633. 

634. 

635. 


636. 
637. 

638. 


Surety  of  officer  not  liable 
for  money  receiyed  by  prili- 
eipal  out  of  the  line  of  his 
duty. 

Same,  continued. 

Sureties  not  liable  for  extra 
official  acts,  continued — ^In- 
stances. 

Cases  holding  surety  on  of- 
ficial bond  liable  for  par- 
ticular acts  of  principal. 

Sureties  not  credited  with 
salary  of  defaulting  official 
— ^Negligence  of  other  offi- 
cials no  defense — ^No  breach 
for  principal  to  resist  ille- 
gal reduction  of  fees. 

Liability  of  surety  of  clerk 
of  court. 

Same  continued — Sureties  li- 
able for  official  acts  only — 
niustrations. 

Same,  continued  —  County 
clerk  as  secretary  of  board, 
as  notary  public. 

Same,  continued  —  liabil- 
ity for  interest  earned  by 
public  money — ^Loss  by  fail- 
ure of  bank— Money  paid 
into  court. 

Liability  of  surety  of  clerk 
of  court  continued. 

Surety  on  official  bond  not 
liable  for  sendees  rendered 
officer  by  individuals. 

Surety  of  treasurer  liable 
for  interest  on  public  mon- 
ey received  by  him— liabil- 
ity for  funds  lost  by  bank 
failure. 
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i  639.  Whether  Borety  of  officer  li- 
able for  penalties  incurred 
hy  officer.  9655. 

640.  The  same,  continued — ^Penal- 

ties under  mulct  law. 

641.  Surety  on  official  bond  dis- 

charged if  injured  by  act  656. 
of  obligee. 

642.  When  surety  of  sheriff  liable 

for  acts  done  by  him  after 
termination  of  his  office.  657. 

643w    The  same,  continued. 

644.  Official  bond  effectiye  from 

delivery — ^When   a   lien   on 
real   estate— Whether   non-       658. 
performance  of  official  duty 
excused  by  order  of  court 
forbidding  it. 

645.  Gases  holding  surety  of  offi-       659. 

cer  liable  for  his  acts  after 
expiration  of  his  official 
term,  etc. 

646.  Oases  holding  surety  on  of- 

ficial bond  not   liable   for       660. 
acts  of  officer  after  expira- 
tion of  his  term. 

647.  When  surety  on  old  bond  of 

officer  discharged  if  under  661. 
requirements  of  statute  he  662. 
give  new  bond.  663. 

The   same,   continued. 

Liability  of  surety  on  sec- 
ond bond  for  same  term  of 
officer. 

Liability  of  sureties  on  dif 
ferent  bonds  of  same  offi- 
cer for  same  term. 

The  same,  continued. 

When  officer  holds  for  sev- 
eral terms,  surety  during 
time  when  default  occurs 
liable. 

653.  Liability  of  surety  for  de- 
fault occurring  before  execu-       C68. 

tion  of  bond — ^Presumptions 
as  to  time  of  default. 

654.  When   bill   of   discovery   to       669. 

ascertain  time  of  defalca- 
tion may  be  brought  against 
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648. 
649. 


650. 


651. 
652. 


664. 


665. 
666. 

667. 


principal  and  different  seti 
of  sureties. 

When  surety  on  bond  for 
second  term  of  officer  liable 
for  money  received  by  him 
during  firat  term. 

Same  continued — ^Application 
of  payments — ^Presumption 
as  to  official's  ability  to 
pay. 

When  for  last  term  of  of- 
ficer liable  for  previous  de- 
falcation —  Presumptions, 
evidence,  etc. 

Liability  of  surety  when 
principal  pays  defalcation 
of  one  term  with  money  re- 
ceived during  another  term. 

The  same,  continued — ^Defal- 
cation made  good  during 
subsequent  term — Does  not 
amount  to  larceny  or  em- 
bezzlement. 

When  sureties  of  officer  li- 
able for  duties  afterwards 
imposed  upon  him — Change 
of  duties,  etc 

Change  of  duties,  continued. 

Change  of  duties,  continued. 

Liability  of  surety  on  offi- 
cial bond  determined  by 
reference  ^^  the  law  in  con- 
templation when  he  signed. 

Same,  continued — Statute  in 
force  at  time  surety  signed 
forms  part  of  his  contract. 

Same,  continued. 

The  same^  continued — Stat- 
utes passed  subsequently. 

When  surety  liable,  although 
tenure  of  office  or  mode  of^ 
appoinment    of    officer 
changed. 

Discharge  of  surety  by 
change  in  the  emoluments 
of  office,  etc 

When  general  bond  of  offi- 
cer covers  special  fund  col- 
lected or  received  by  himu 
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691. 


1670.    Same,   continued— Effeet  of    {685. 
statutozy    requirement    of 
speaal  bond  for  a  particu- 
lar transaction.  686. 

671.  Laches   cannot   be   imputed 

to   the   state — Sureties   of 

one  officer  not  discharged 

l^  negligence  of  other  offi-       687. 

cers. 

672.  The  same,  continued — Sure-       688. 

ties  held  not  released  by 
non-action  of  goyemment 
agency. 
678.  Surety  of  officer  not  dis- 
charged hy  violation  of  689. 
statute  enacted  for  the 
benefit  of  the  government. 

674.  Surety  of  an  officer  not  dis- 

charged   hy    unauthorized       ^q. 
act  of  another  officer. 

675.  Same,  continued — Surety  li- 

able for  unauthorized  allow- 
ances by  public  authorities. 

676.  Surety  of  government  officer 

liable     for     money    stolen 
from  or  otherwise  lost  by 

677.  Same,  continued— Bule  does 

not  apply  to  officers  of  pri 
vate  corporations. 

678.  Miscellaneous  cases  concern- 

ing    sureties     on     offidaJ 
bonds. 

679.  Liability  of  surety  of  bank 

clerk  or  cashier. 

680.  Liability  of  surety  on  bond 

of  bank   clerk   or   cashier 
continued. 

68L  Liability  of  suretiee  of  a 
justice   of   the  peace. 

682.    When    sureties    on    official 

bond  of  justice  liable  for       ^g^^ 
money  received  by  him. 

688.    Same,  continued — Justice 

wrongfully  holding  over.  997, 

684.  When  sureties  liable  for 
wrongful  arrest  by  princi- 
pal without  warrant. 
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692. 


693. 


694. 


695. 


How  surety  on  official  bond 
of  justice  affected  by  his 
death. 

Surety  of  sheriff  or  con- 
stable liable  only  for  his 
acts  within  the  scope  of  hif 
authority  or  duty. 

The  same,  continued — ^nhu- 
trations. 

Sureties  liable  for  shooting 
of  escaping  prisoner— For 
arrest  under  John  Doe  war- 
rant— ^For  taking  insuf- 
ficient bond. 

Whether  sureties  liable  when 
sheriff's  prisoner  is  abused 
or  lynched — ^Bogue's  gal- 
lery. 

Liability  of  surety  of  sheriff 
or  constable  for  his  act  in 
seizing  property. 

The  same,  continued — Seiz- 
ure of  property  without 
process,  etc 

Measure  of  damages  for 
breach  of  duty  of  sheriff 
with  reference  to  process, 
etc 

Liability  of  surety  on  sher- 
iff's  official  bond  to  surety 
for  debt  who  is  injured  l^ 
sheriff's   acts. 

Action  against  sureties  on 
sheriff's  or  constable's  of- 
ffidal  bond — ^No  recovery 
without  loss. 

Miscellaneous  cases  as  to  li- 
ability of  sureties  on  offi- 
cial bonds  of  sheriff  or  con- 
stable—Acts of  deputy,  etc 
— ^Effect  of  return. 

Same,  continued  —  Sicknesf 
no  defense — ^Death  of  prin« 
cipal— Settlement— Offset. 

Effect  of  requiring  special 
bond  on  liability  of  sure- 
ties on  general  bond — Otli- 
er  cases. 
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713. 


7U. 


716. 


1096.    Saaiey  contiiiued— Bheriif  as    S711. 
tnutee  in  mortgage-— As  ez 
officio  guardian. 

699.  Same,     continued  —  Befusal 

to  release  property  on  stay       ^^ 
bond,  to  refund  money  paid 
l^  mistake,  etc. 

700.  Liability  of  sureties  on  dep- 

uty officers'  bonds,  and 
herein  of  deputy-sheriffs. 

701.  Same^  continued— Where  neg- 

ligent deputy  is  sheriff's 
surety— Bond  of  jailer — 
Deputy  inspector. 

702.  Whether  joint  guardians  or. 

administrators  are  sureties 
for  each  other,  etc — ^Effect 
of  death  of  one. 

703.  Action    against    surety    on 

guardian's  bond. 

704.  Discharge     of     surety     of 

guardian  by  order  of  court,       716. 
etc 

705.  Belease  of  guardian's  sure- 

ties by  settlement  or  upon 
petition— For  what  liable — 
Bequisites. 

706.  Liability  of  surety  of  guard- 

ian^-'Miscellaneous  cases. 

707.  Statutory  method  of  release 

must  be  strictly  followed — 
Sureties'  liability  for  insor-       ^^9^ 
ance  money. 

708.  Miscellaneous  cases  concern- 

ing liability  of  sureties  on       720. 
bonds    of    guardians  con- 
tinued— ^When   surety   may 
interyene. 
700.    "When  surety  of  executor  or       721. 
administrator  not  liable  till 
devastavit    established    by 
suit  against  principaL  722. 

710.    Oases  holding  surety  of  exe- 
cutor  or  administrator  li- 
able    without     devastavit       728. 
being   first   established   by 
mdt  against  principal. 
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717. 
718. 


Wh^  surety  of  ezeeutor  or 
administrator  concluded  by 
settlement  or  by  judgment 
against  principal. 
Sureties    not   protected    by 
fraudulent     discharge     of 
principal — ^Not    bound    by 
fraudulent  settlement — May 
show  payment. 
Liability  of  surety  on  first 
and   second   bonds   of   ex- 
ecutor   or    administrator^ 
Proved    to    enter    govern- 
ment contract. 

Whether  old  surety  released 
by  filing  new  bond— When 
new   surety   becomes  prin- 
cipal as  to  old  surety. 
Liability  and  rights  of  sure- 
ty of  two  executors  or  ad- 
ministrators when  one  dies 
or  ceases  to  act. 
Whether  surety  on  general 
bond  of  executor,  etc.,  li- 
able where  statute  requires 
special   bond   for   sale   of 
real  estate,  etc. 
Liability  of  general  and  spe- 
cial bond  continued. 
Liability  of  surety  in  special 
bond  for  sale  of  real  es- 
tate—When   protected    by 
order  of  court. 
Liability  of  sureties  for  their 
principal's  debt  to  the  es- 
tate of  deceased. 
Various  cases  in  which  sure- 
ties are  held  liable  for  aets 
of  executor,   administrator 
or  guardian. 
Various  cares  In  which  the 
sureties  are  held  not  liable 
— ^Death  of  principal. 
Sureties  of  administrator  li- 
able for  his  official  miseon* 
duct  only. 

Same,  continued— Its  great 
practical  importance— Ez* 
ecutor  as  trustee,  etc 
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742. 
743. 


744. 


745. 


746. 


1 724k    Miscelhuieoiis  caseB  holding     {740. 
•nrety  of  ezeentor  or  ad- 
miniftrator  liable. 

725.  Statute    of    limitatioiiB    in 

suits   on   bonds   of   exeea-       741. 
ton^  administraton^  guard- 
ians, etc. — ^Laches. 

726.  Miscellaneous  cases  holding 

surety  of  executor  or  ad- 
ministrator not  liable. 

727.  Bight  of  surety  on  adminis- 

trator's bond  to  be  re- 
leased upon  application- 
Action  against — ^Defenses — 
Miscellaneous  cases. 

728.  Statute  of  limitations  as  af- 

fecting sureties  on  official 
bonds. 

729.  Whether    demand   necessary 

to  charge  surety  on  official 
bond. 

730.  Proceedings  on  official  bond 

— Finding— Judgment.  747. 

731.  liability  of  sureties  on  bonds 

of  ex  officio  officers. 

732.  Liability  of  sureties  on  bonds 

of  receivers.  748. 

733.  Liability  of  sureties  on  bonds 

of  assignees. 

734.  Liabilities    of  sureties      on 

bonds   of   county   recorder 
and  register  of  deeds — No-       749. 
tary      public— Master      in 
dumeery. 

735.  Sureties  on  internal  revenue 

and     customs     coUectors'       750. 
bonds. 

736.  United      States     Marshal—       751. 

Postmaster. 

737.  Mail    Contractors — Beceivers 

of  Public  Money. 

738.  Sureties  on  bonds  of  town-       752. 

ship  officers  —  Treasurers, 
trustees,  commissioners,  etc.       753. 

739.  County  and   dty   officials — 

Street  superintendent  — 
Sureties  liable   for  official       754. 
acts  only — ^When  equity  can 
enforce  liability  on  bond — 
Evidence. 
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Sureties  liable  for  moneys 
paid  for  extra  service  of 
officials  —  Questions  of 
pleading,  etc 

Miscellaneous  eases  concern- 
ing liability  of  sureties  on 
state,  city  and  county  treas- 
urers'  bonds,  and  treas- 
urers of  school  districts. 

The  same,  continued. 

Effect  of  statute  designat- 
ing depository  of  public 
funds. 

Liability  of  surety  on  bond 
of  bank  designated  as  state 
depository. 

Sureties  on  indemnifying 
bonds — ^Miscellaneous  cases. 

Liability  of  sureties  on  bonds 
of  prosecuting  attorney, 
county  surveyor,  Justice  of 
the  peace,  etc. 

Sureties  for  the  perform- 
ance of  building  contracts — 
Delivery,  consideration, 
validity,  etc. 

Contract  strictly  construed 
in  favor  of  surety — ^Liabil- 
ity to  material  men — Strict 
performance  of  conditions 
required. 

Cases  holding  surety  dis- 
charged by  alterations  in 
principal's  contract — Cases 
contra. 

Effect  on  surety's  liability 
of  prepayment  of  principal. 

Surety's  liability  for  prin- 
cipal's breach  of  contract 
— ^Penalties — ^Advanced  pay- 
ments— ^Personal  injuries. 

Alterations  consented  to  in 
advance. 

Surety  not  entitled  to  no- 
tice of  changes  consented 
to  in  advance. 

Whether  materialman  who 
is  contractor's  surety  can 
enforce  mechanic's  lien— • 
Analogous  case. 
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S755.    Effect  of  stipulation  to  be     S  762. 
bound  only  upon  architect  '8 
certificate. 

756.  Liability  of  surety  on  goY- 

emment  building  bonds.  763. 

757.  Government  building  bonds, 

continued  —  Claims  assign- 
able— ^When  right  of  ac- 
tion accrues — No  liability 
for  defaults  of  subcontrac- 
tors. 

758.  Government's  release,  by  al- 

teration, of  surety  on  gov- 
ernment building  bond  does 
not  extinguish  his  liability 
to  laborers  or  to  material 
men. 

759.  When     performance     of     a 

building  contract  by  surety       768. 
is  not  performance  by  prin- 
cipal. 

760.  When    surety    on    building       769. 

bond  may  enjoin  misappli- 
cation of  contract  price. 

761.  When    surety   liable   to   in- 

demnitor    of    owner  — 
Whether   laborer  and  ma-       770. 
terial  men  may  sue  on  the 
contractor's  bond. 


764. 

765. 
766. 


767. 


Surety's  affidavit  of  defense' 
— Evidence  —  limitations 
— Measure  of  damages — ^In- 
terest. 

Distribution  among  claim- 
ants pro  rata  when  aggre- 
gate claims  exceed  the  pen- 
alty. 

Liability  of  sureties  on 
bonds   of   contractors. 

Same,  continued. 

Measure  of  damages  in  suit 
on  notary's  bond — Trust 
property   not    liable. 

Liability  of  sureties  on  of- 
ficial bonds  of  officers  of 
private  corporations — ^Effect 
of  criminal  prosecution. 

Miscellaneous  eases  concern- 
ing liability  of  sureties  on 
bond  of  insurance  agents. 

The  same,  continued — Sew- 
ing machine  and  ticket 
agents — Liability  on  U.  S. 
Internal  Bevenue  Bonds, 
etc. 

General  prindples  concern- 
ing liability  of  sureties  on 
official  bonds. 


§  616*  Liability  of  surety  on  official  bond  required  by  statute 
when  statute  not  strictly  complied  with. — ^The  liability  of  sure- 
ties on  official  bonds  is  a  subject  of  great  and  growing  impor- 
tance. The  general  principles  elsewhere  discussed  in  this  work 
are  of  course  applicable  to  such  sureties  as  well  as  to  all  other 
sureties.  In  this  chapter,  such  cases  as  do  not  appropriately 
come  under  other  subdivisions  of  this  work,  and  as  concern 
sureties  on  official  bonds,  will  be  noticed.  In  a  majority  of 
instances  official  bonds  are  given  in  pursuance  of  some  statu- 
tory requirement.  An  official  bond  which  is  in  substance 
and  legal  eflFect  the  same  as  the  form  prescribed  by  statute, 
but  is  not  in  the  same  words,  is  a  statutory  bond.'^    But  in 


soMcCracken  v.  Todd,  1  Kan.  352;  Central  Mms  Co.  ▼.  Stewart, 
148.  See,  also.  State  v.  O 'Gorman,  133  Ma8&  461;  Holmes  ▼.  Langston, 
75  Mo.  370;  Newton  v.  Cox,  76  Mo.    110  Ga.  861,   36  S.  E.   Bep.  251 ; 
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order  that  a  bond  required  by  statute  may  be  valid  and  bind 

the  sureties,  it  must  be  under  seal,  for  otherwise  it  is  not  a 

Perry  v.  Woodberry,  26  Fla.  483.  to  indemnify  the  company  for  any 
The  practical  deetinction  between  less  it  might  sustain.  It  was  held 
a  statutory  and  a  common  law  of-  that  the  instrument  was  not  a 
ficial  bond  is  that  the  statute  can  ''bond  and  security  for  the  faith- 
be  read  into  a  statutory  bond  and  ful  performance  of  his  duties" 
summary  statutory  remedies  applied  such  as  the  statute  required,  and 
to  enforce  it,  whereas  a  common  that,  therefore,  the  statute  could 
law  bond  is  construed  the  same  as  not  be  read  into  it,  and  that  it 
any  other  contract  in  writing.  In  must  be  construed  as  a  voluntary 
Traweek  v.  Heard|  97  Ala.  715, 12  bond,  and  that  the  city  could  not 
So.  Bep.  166,  the  sheriff  haying  recover  for  a  loss  that  was  not  dis- 
seized certain  chattels  in  a  detinue  covered  until  more  than  six  months 
suit  surrendered  them  to  the  de-  after  its  expiration.  Following  a 
fendant  upon  the  defendant's  giv-  like  construction  of  a  similar  bond 
ing  a  replevin  bond  which  in  aU  re-  in  Lombard  Investment  Co.  v. 
spects  complied  with  the  statutory  American  Surety  Co.,  65  Fed.  Bep. 
form  except  that  it  did  not  con-  476,  and  Guarantee  Co.  of  North 
tain  the  condition — ''and  pay  all  America  v.  Mechanics  Savings 
costs  and  damages  which  may  ac-  Bank  &  Trust  Co.^  80  Fed.  Bep. 
erne  from  the  detention  thereof.''  766.  The  fact  that  the  board  of 
By  reason  of  this  omission  the  county  commissioners  fixed  the  pen* 
bond  was  deprived  of  its  statutory  alty  of  a  county  treasurer's  oi&cial 
quality  and,  under  the  Alabama  bond  too  low,  held  no  defense  for 
decisions,  the  plaintiff  was  pre-  his  sureties.  Perry  v.  Woodberry, 
vented  from  taking  summary  judg-  26  Fla.  84,  7  So.  Bep.  483.  Where 
ment  against  the  sureties.  Held,  the  statute  requires  a  bail  trover 
that  the  sheriff's  official  bond  was  (forthcoming)  bond  to  be  in  a 
liable  for  the  resulting  loss.  In  penal  sum  double  the  value  of  the 
Mayor  and  Council  of  Brunswick  property,  a  bond  otherwise  com- 
V.  Harvey,  114  Ga.  733,  40  S.  E.  plying  with  the  statute  but  having 
Bep.  754,  a  city  treasurer,  instead  no  penalty  held  to  be  a  statutory 
of  the  usual  form  of  official  bond,  bond,  the  provision  as  to  penalty 
gave  to  the  city  the  usual  form  of  being  directory:  Holmes  v.  Lang- 
fidelity  bond,  executed  by  the  ston,  110  Ga.  861,  36  S.  E.  Bep. 
United  States  Fidelity  and  Guar-  251.  By  statute  the  second  judicial 
anty  Company,  conditioned  to  make  district  of  the  State  of  Colorado 
good  any  loss  the  city  might  sus-  consists  of  Arapahoe  county  alone, 
tain  by  reason  of  his  fraud  or  Held,  that  the  expression  in  the  of- 
dishonesty,  and  containing  a  pro-  fidal  bond  of  the  clerk  of  that  court 
vision  limiting  its  liability  to  de-  "clerk  of  the  district  court  of  the 
falcations  that  were  discovered  second  judicial  district"  is  equiva- 
and  reported  to  it  within  six  lent  to  "clerk  of  the  district  court 
months  after  the  expiration  of  the  of  Arapahoe  county."  Cooper  v. 
period  for  which  the  bond  was  People,  2  Colo.  Dec.  449,  453^  28 
given.  The  treasurer  did  not  join  Colo.  87,  63  Pac  Bep.  314. 
as  principal,  but  covenanted  only 
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bond.^^  Where  a  statute  provides  that  a  bond  with  two  sure- 
ties shall  be  given  by  an  officer,  such  provision  is  merely  direc- 
tory,  and  a  bond  signed  by  one  surety  only  will  bind  such 
surety.^^  A  defect  in  the  approval  of  an  official  bond  can- 
not be  set  up  by  the  sureties  therein  as  a  defense.  The  object 
of  requiring  the  approval  is  to  insure  greater  security  to  the 
public,  and  the  sureties  cannot  object  that  their  bond  was 
accepted  without  proper  examination  into  its  sufficiency  by 
the  officers  of  the  law.^'  The  failure  of  the  justices  of  the 
orphans'  court  to  attest  a  sheriff's  bond,  as  required  by  law, 
is  no  objection  to  its  validity.  The  attestation  was  not  re- 
quired for  the  benefit  of  the  sheriff  or  his  sureties,  and  formed 
no  part  of  the  inducement  for  them  to  enter  into  the  contract.'^ 

<i  State  V.  Thompson,  49  Mo.  188.  286;  MeCracken  v.  Todd,  1  Kan. 
And,  to  similar  effect,  see  Town  of  148;  State  v.  Hampton,  14  La.  Ann. 
Barnet  ▼•  Abbot,  53  Yt.  120.  736;  Boone  Co.  ▼.  Jones,  54  Iowa 
See,  however.  Holmes  ▼.  State,  17  699;  Town  of  Ashkum  v.  Lake,  12 
Neb.  73.  It  has  been  held  a  good  Bradw.  (HL  App.)  25;  Tmstees  of 
defense  to  a  surety  on  an  official  Schools  y.  Sheik,  119  HL  579;  Mow- 
bond  that  the  same  was  not  sealed,  bray  v.  State,  88  Ind.  324.  Corn- 
Williams  V.  State,  25  Fla.  734;  pare  Irwin  v.  Crook,  17  Colo.  App. 
State  V.  Humbird,  54  Md.  327.  To  16,  28  Pac.  Bep.  549,  where  the 
contrary  effect,  however,  see  Conn-  bond  in  pursuance  of  an  nnder- 
ty  of  Bedwood  v.  Tower,^  28  Minn,  standing  between  the  sureties  and 
45;  Overman  Wheel  Co.  v.  Pope  the  clerk  was  never  approved. 
Mfg.  Co.  (Conn.),  46  Fed.  Bep.  577;  Held,  the  sureties  remained  liable 
Mayor  v.  Opel,  49  Mo.  190.  from   the   date  of  delivery.     The 

82  Sharp    V.    United    States,    4  court  said  that  "both  principle  and 

Watts   (Pa.)    21;   The  Justices  v.  authority  support  the  proposition 

Ennis,  5  Ga.  569;  Mears  v.  Cbmmon-  that  the  delivery  of  such  a  bond 

wealth,  8  Watts  (Pa.)  223;  Casey  may,  in  the  absence  of  affirmative 

V.  Peebles,  13  Neb.   7.     But  see,  statutory  words  in   effect   declar- 

contra,  Cutler  v.  Boberts,  7  Neb.  ing  the  instrument  without  the  f  or- 

4.    Where,  by  statute,  it  was  pro-  mal  indorsement  of  approval  there- 

vided  that  an  appeal  bond  must  be  on   a  nullity,  be  sufficiently  eom- 

''for  such  sum  and  with  such  sure-  plete,  notwithstanding  the  absence 

ties   as   the   judge   approves,''    a  of  such  official  approval,  to  bind 

bond  filed  with   only   one   surety  the  sureties,  where  the  officer  has 

was  not  such  a  bond  as  the  law  entered  upon  the  discharge  of  his 

contemplated,  and  the  judgment  of  duties  to  the  publie  or  where  the 

the  court  refusing  to  aUow  the  ap-  obligee  has  in  words  or  by  conduct 

peal  was  affirmed:    Bartlett,  Appel-  indicated  his  satisfaction  therewith 

lant,  82  Me.  210.    See>  on  this  sub-  and  through  reliance  thereon  has 

ject,  Mayo  v.  Benfroe  &  Wilson,  66  placed  himself  in  a  less  favorable 

Ga.  408;  Proseck  v.  State,  38  Ohio  attitude." 
St.  606.  «4  Young  v.  The  State,  7  Gill  A 

'•People   V.    Edwards,   9    Calif.  Johns.  (Md.)  253.     No  defensn  to 
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A  statutory  provision  requiring  a  limitation  of  time  within 
which  official  bonds  shall  be  filed  is  held  to  be  directory 
merely.^  Where  a  statute  directed  that  every  court  in  ap- 
pointing a  guardian  should  require  a  separate  bond  for  each 
minor,  and  a  bond  was  given  and  accepted  securing  the  estate 
of  two  minors,  but  in  joint  form,  held  to  be  valid  and  binding 
on  the  sureties  though  not  taken  in  compliance  with  the 
statute.^* 

§  616.  Approval  of  official  bonds  as  affectiiig  sureties  tbareon. 
— Officials  who  are  invested  with  authority  to  take  and  ap- 
prove official  bonds  should  use  ordinary  care  and  prudence  in 
protecting  sureties  thereon,  and  when  the  facts  are  such  as 
to  put  the  officers  upon  inquiry  they  must  make  that  inquiry. 
Thus,  where  a  power  of  attorney  authorizing  the  execution  of 
an  official  bond  signed  by  a  number  of  sureties,  but  with  sev- 
eral names  of  persons  who  had  signed  it  erased,  was  presented 
to  a  judge,  it  was  held  that  it  was  his  duty  to  investigate 
the  matter  of  the  erasures  and  ascertain  whether  or  not  they 
were  made  with  the  knowledge  or  consent  of  the  remaining 
sureties.^*^  The  fact,  however,  that  a  board  of  county  com- 
misioners  knew,  when  they  accepted  an  officer's  bond,  that 
the  officer  had  been  chargeable  with  conversion  of  funds  dur- 
ing a  prior  term,  held  not  to  avoid  the  bond  as  to  the  sureties.^ 
Where,  by  statute,  it  was  the  duty  of  a  justice  to  approve  an 
undertaking  before  allowing  an  appeal,  such  approval  was 
held  to  be  an  affirmation  that  the  sureties  thereon  were  quali- 
fied and  sufficient  within  the  statute.^®  The  fact  that  an  officer, 
whose  duty  it  was  to  approve  a  bond,  negligently  violated  a 
public  duty  in  approving  the  same,  was  held  not  to  afford  a 
remedy  to  a  surety  who  suffered  thereby.'*®  The  failure  of 
the  proper  officers  to  approve  an  official  bond  held  not  to  in- 
validate the  bond  or  release  the  sureties  from  their  liability 

surety  that  no  formal  approval  was  Chicago,  2  Bradw.  (HI.  App.)  332; 

indorsed  on  the  bond.    Thomas  v.  Cawley  v.  People,  05  lU.  249. 

Hinkley,  19  Neb.  324.    Sureties  to  >•  Ordinary  ▼.  Heishow,  42  N.  J. 

an  official  bond  held  to  waive  de-  Law  15. 

feets  of  form.    As  they  bind  them-  S7  Bracken      Co.      Commr's      v. 

selves   80    shall    they   be    bound.  Daum,  80  Ky.  888. 

School  Directors  ▼•  Judice^  89  La.  ss  County  of  Pine  v.  Wniard,  89 

Ann.  896.  Minn.  125. 

M  City  of  Chicago  v.  Gage,  95  ID.  >•  Jenkins  v.  Emery,  2  Wyo.  68. 

09S,   overruling  Oage  v.   City   of  «oHeld  v.  BagweU,  58  Iowa  189. 
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thereon.^ ^  The  sureties  on  a  county  treasurer's  bond  were 
provisionally  accepted  by  a  judge  of  the  circuit  court  in  vaca- 
tion and  were  afterwards  expressly  rejected  by  the  circuit 
court ;  held,  they  were  not  responsible  as  to  any  funds  coming 
into  the  hands  of  the  treasurer  subsequent  to  such  rejection.^^ 

§  617.  Liabilily  of  surety  when  official  bond  contains  provis- 
ions in  excess  of  statutory  requirements. — ^Where  a  statute  pro- 
vides that  an  official  bond  shall  be  given  in  a  certain  penalty, 
and  contains  certain  conditions,  if  the  principal  and  surety  vol- 
untarily enter  into  a  bond  in  a  greater  penalty,  or  which  con- 
tains more  onerous  conditions,  the  bond  will  be  binding,  at  least 
to  the  extent  of  the  statutory  requirements.  In  such  case 
the  conditions  in  excess  of  the  statutory  requirements  may 
be  rejected  as  surplusage,  and  the  bond  sustained  as  to  the 
others.  But  if  a  bond  in  excess  of  the  statutory  requirement 
is  extorted  from  the  principal  as  a  condition  precedent  to  his 
entering  upon  the  duties  of  his  office,  such  bond  is  not  bind- 
ing.* ^  If  the  penalty  of  an  official  bond  is  less  than  provided 
by  statute  in  such  case,  it  is  not  for  that  reason  invalid.** 

41  People  V.  Huson,  78  Calif.  154.  the    conditions    therein    are    more 

43  Wood  V.  State,  63  Ark.  337,  40  onerous  than  the  statnte  permits. 

S.  W.  Bep.  87.  Ainsworth   v.    Territory,   3   Wash. 

*«  United  States  v.  Mynderse,  11  •  Terr.  270.    In  New  York,  however, 

Blateh.    1;    Bomar    v.    Wilson,    1  it  was  held  that  where  a  bail  bond 

Bailey,  Law  (S.  G.)  461;  Treasurers  was  executed  in  double  the  sum  re- 

V.  Bates,  2  Bailey,  Law  (S.  C.)  362;  quired  by  the  order  of  court  fixing 

Armstrong  v.  United  States,  Peters'  the  amount  of  bail  the  bond  was 

Gir.  Gt.  46;  M'Garaher  v.  Gommon-  void.    Toles  v.  Adee,  91  N.  Y.  222; 

wealth,  5  Watts  &  Serg.  (Pa.)  21;  Gook  v.  Freudenthal,  80  N.  Y.  202. 

Welsh  V.  Barrow,  9  Bob.  (La.)  535;  But  in  Adee  v.  Adee,  16  Hun  (N. 

Johnston    v.    Gwathney,    2    Bibb  Y.)  46,  it  was  held  that  where  a 

(Ky.)  186;  Boswell  v.  Lainhart,  2  sheriff  arrested  a  defendant  under 

La.  (Miller)  397.     See,  also.  State  an  order  of  arrest  requiring  a  bond 

V.  Findley,  10  Ohio,  51.  And  to  sim-  for  $1,000  with  two  sureties,  and 

ilar  effect  as  the  text,  see  Graham  he  took  a  bond  in  the  penal  sum  of 

V.  State  ex  rel.  Board  Gom'rs,  etc.,  $2,000  with   only  one  surety,  the 

66  Ind.  386.    Where  the  condition  bond   was   valid   and   enforceable, 

inserted  in  an  injunction  bond  was  And  see  Boberts  v.  State,  34  Kan. 

more  comprehensive  than  the  con-  151.    In  this  case  the  court  directed 

dition    required    to    be    given   by  baO  to  be  taken  in  the  penalty  of 

order  of  the  judge  awarding  the  in-  $1,200.     The  sheriff  required   and 

junction,  it  was  held  that  the  bond  accepted  bond  in  the  sum  of  $1,250. 

was  valid.    State  v.  Purcell,  31  W.  Held,  that  the  bond  was  void. 

Va.  44.    And  it  is  held  no  defense  ««  Grimes  v.  Butler,  1  Bibb  (Ky.) 

to  an  action  on  a  bail  bond  that  192.    See,  also,  English  v.  Dwyeri 
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Where  a  state  treasurer  voluntarily  gave  an  official  bond  in 
the  sum  of  $102,500  where  the  law  only  required  one  in  the 
sum  of  $100,000,  it  was  held  the  bond  was  valid  and  the  sure- 
ties liable,  although  the  court  said  it  would  have  been  other- 
wise if  the  authorities  had  demanded  a  bond  greater  in  amount 
than  that  required  by  law.  The  court  said:  ''The  fixing  of 
the  amount  in  which  the  bond  shall  be  given  is  very  clearly 
for  the  protection  of  the  treasurer — ^to  guard  him  against  the 
requirement  of  excessive  security — ^but  there  is  nothing  in 
the  statute  in  any  wise  prohibiting  him  from  giving,  or  the 
examiners  from  accepting,  a  greater,  should  the  treasurer 
voluntarily  choose  to  oflfer  it.  *  •  If  the  fixing  of  the  pen- 
alty of  the  bond  be  for  the  benefit  of  the  treasurer,  he  can 
waive  it,  and  did  so  in  this  case  by  voluntarily  offering  one 
in  a  penalty  exceeding  that  required."**  Where  a  statute 
requiring  the  bond  of  a  clerk  of  a  United  States  court  to  be  con- 
ditioned ''to  faithfully  discharge  the  duties  of  his  office  and 
seasonably  record  the  decrees,  judgments,  and  determinations 
of  the  court,"  and  he  gave  bond  conditioned  "to  faithfully  ac- 
count for  all  moneys  coming  into  his  possession  as  such  clerk," 
and  in  addition  thereto  that  "he  will  faithfully  account,  as 
required  by  law,  for  all  moneys  that  may  come  into  his  hands," 
held,  that  the  giving  of  the  bond  in  suit  did  not  enlarge  the 
obligation  of  the  bond  required  by  statute.**  Where  the  official 
taking  a  bond  makes  it  in  terms  retrospective  in  its  operation 
and  the  statute  contains  no  direction  that  it  shall  be  retrospec- 
tive, it  is  construed  prospectively  only.*^ 

Law  Rep.  (Irish)  12  Q.  B.,  0.  P.  forced:      Board    of   Education   ▼• 

and  Ex.  Div.  92.    And  it  is  no  de-  Grant,  107  Mich.   151,   64   N.   W. 

fense  to  the  soreties  on  a  bail  bond  Bep.  1050;  United  States  v.  Brown, 

that  the  bond  is  void  because  it  24  Fed.  Oases  1250;  case  No.  14633, 

was  taken  by  the  sheriff  in  a  sum  Oilp.  155. 

less  than  that  fixed  by  the  justice.  «b  State  v.  Bhodes,  6  Nev.  352, 

Peters  v.  State,  10  Tex.  App.  302.  per  Lewis,  0.  J.    Holding  that  an 

To  similar  effect  as  the  text,  that  a  injunction  bond  which  contains  a 

bond  taken  for  a  less  sum  is  valid  provision  not  required  by  statute, 

and    enforceable,    and    that    the  but  which  the  chancellor  has  the 

statute  in  fixing  the  amount  is  di-  right  to  require,  is  valid,  see  Jame- 

reetory  merely,   see  Beveridge  v.  son  v.  Kelly,  1  Bibb  (Ky.)  479. 

Ghetlain,  1  Bradw.  (IlL  App.)  231.  reunited  States  v.   Ambrose^  2 

Bond  statutory  except  surplus  eon-  Fed.  Bep.  552. 

ditions;  held,  the  surplus  condition  *t  In  United  States  v.  Brown,  24 

may  be  rejeetecl  and  the  rest  en-  Fed.  Cas.   1250,  Fed.  Caa.   14633, 
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§  618.  Surety  on  voluntary  bond  of  officer  liable.— If  a  per- 
son  occupying  official  position  voluntarily  gives  a  bond  pro- 
viding against  loss  by  reason  of  his  acts  as  to  matters  con- 
cerning which  there  is  no  statutory  provision,  such  bond, 
although  not  a  statutory  bond,  is,  if  it  is  founded  on  a  -suffi- 
cient consideration,  and  is  not  prohibited  by  statute  nor  con- 
trary to  public  policy,  valid  and  binding  on  the  principal  and 
his  surety  as  a  voluntary  common-law  obligation.^  If  a  guard- 
ian, without  being  required  so  to  do  by  order  of  court,  volun- 
tarily gives  a  bond  which  might  have  been  exacted  of  him  by 
order  of  codrt,  such  bond  is  good  as  a  voluntary  obligation.^ 
Where  the  bond  of  a  sheriff  is  filed  too  late  to  be  good  as  a 
statutory  bond,  it  is  good  at  common  law  against  him  and  his 
sureties.^   A  statute  provided  that  a  sheriff  should  give  a  bond 

Gilp.  155,  the  tstatute  required  a  of  the  Northern  Liberties  v.  Cres^ 
revenue  collector's  bond  to  be  con-  son,  12  Serg.  &  Bawle  (Pa.)  306. 
ditioned  ''for  the  true  and  faith-  See,  also,  Slawson  v.  Ker,  29  La. 
ful  discharge  of  the  duties  of  his  Ann.  295.  Contra,  State  y.  Bart- 
office  according  to  law.''  The  lett,  30  Miss.  624.  See,  however, 
blank  forms  of  bond  sent  out  by  State  v.  Harney,  57  Miss.  863, 
the  treasury  department  and  ex-  where  the  supreme  court,  while  not 
ecuted  by  the  sureties  contained  seemingly  intending  to  overrule  the 
besides  the  prescribed  condition  a  dedsion  in  State  v.  Bartlett^  sa- 
retrospective  condition  that  "the  pra,  declined  to  follow  it,  and  held 
aforesaid  Nicholas  Kern  has  truly  in  accordance  with  the  doctrine  in 
and  faithfully  discharged"  "the  du-  the  text. 

ties  of  said  office."  No  attempt  was  > Potter  v.  The  State,  23  Ind.  550. 

made  to  recover  under  the  retro-  To     similar     effect,     see     McWil- 

spective    condition,    but    it    was  liams    v.    Norfleet,    60    Hiss.    987. 

argued  that  the  entire  bond  should  And  if  the  record  is  silent  as  to 

be  held  void  as  a  punishment  to  the    existence    of    those    cirenm- 

the  government  in  compelling  its  stances  which  would  authorize  the 

appointee  to  give  a  more  onerous  court  to  compel  its  execution,  or  to 

bond   than   the  law   required.     It  accept  it  when  tendered,  the  exist- 

was  held  that  the  common  law  rule  ence  of  such  circumstances  wiU  be 

of  construction  applied,  that  if  a  presumed.   Citing  Cannon  v.  Cooper, 

bond  be  taken  with  a  condition  in  39   Miss.   784.     See,  also,  to  same 

part  good  and  in  part  bad  a  re-  effect   as   the   text.   Bates   v.   The 

covery  may  be  had  on  it  for  a  State     ex    reL    Wigam,     75    Ind. 

breach  of  the  good  part  and  that  463;  Tucker  ▼.  The  State  ex  HL 

the     sureties     were     liable     for  Hart,  72  Ind.  242. 

breaches   occurring  subsequent  to  >  Crawford  v.  Howard,  9  Oa.  314. 

the  execution  of  their  bond.  And  if,  before  the  forfeiture  of  an 

1  United     States    v.    Mason,    2  office   is    duly   declared,   bond   be 

Bond  183;  Farmers'  ft  Mechanics'  given  by  the  officer  and  aeeeptedf 

Bank  v.  Polk,  1  Del.  Ch.  167;  Bank  though   notwithstanding   the 
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in  such  sum,  not  less  than  $2,000  nor  more  than  $50,000,  as 
should  be  prescribed  by  the  probate  court,  and  that  the  bond 
should  be  approved  by^said  court.  Without  any  order  of  the 
court,  and  without  any  approval  by  it,  a  sheriff  and  his  sure- 
ties signed  an  official  bond  in  the  penalty  of  $10,000  and  de- 
posited it  for  record.  Held,  the  bond  was  valid  and  the  sureties 
liable  thereon,^  The  bond  of  a  deputy-sheriff  is  not  avoided 
by  the  fact  that  the  county  court  did  not  enter  of  record  that 
he  was  a  man  of  honesty,  probity  and  good  demeanor  (which 
entry  was  required  by  law  to  be  made  in  such  cases),  and  that 
he  did  not  take  the  several  oaths  required  by  law  to  be  taken 
by  a  deputy-sheriff.  To  hold  the  bond  void  in  such  a  case 
would  be  to  allow  the  deputy  to  take  advantage  of  his  own 
wrong.*  Where  there  is  no  statute  requiring  a  sheriff's  bond 
to  be  acknowledged  in  open  court,  it  is  binding  on  those  who 
execute  it,  although  not  so  acknowledged.  It  is  the  execution 
of  the  bond,  and  not  its  acknowledgment,  which  gives  it 
validity .*  A  surety  on  the  official  bond  of  a  disbursing  officer 
of  the  signal  service,  conditioned  for  the  faithful  discharge  of 
the  duties  of  that  office,  and  for  the  faithful  expenditure  and 
honest  accounting  of  all  public  moneys,  cannot  claim  as  a  de- 
fense, when  sued  thereon,  that  the  bond  was  not  authorized 
or  the  office  not  created  by  statute.  The  bond  was  voluntarily 
given  by  the  principal  and  his  surety,  and  the  surety  is  liable 
thereonj 

§  619.  Sureties  of  aa  officer  de  facto  liable  for  his  acts. — 
It  is  no  defense  to  the  sureties  of  an  officer  de  facto  that  he 
is  not  also  an  officer  de  jure.  Thus,  where  certain  sureties 
signed  the  bond  of  one  who  acted  as  justice  of  the  peace,  and 
as  such  collected  money,  it  was  held  that  they  were  liable  for 

ited  time  prescribed,  it  will  never-  Ct.  S.  D.  N.  Y.)^  28  Fed.  Bep.  607. 

theless  be  upheld  as  a  valid  secar-  Affirmed  in  32  Fed.  Bep.  890.  Cited 

ity,  and  the  sareties  thereon  are  and  followed  in  Moses  v.  United 

estopped   from   pleading   the   non-  States,  166  U.  S.  571,  at  588,  41 

performanee   of  the   statutory  re-  L.  Ed.  1119  at  1125,  17  Sup.  Ot. 

qnirements  of  their  principaL  State  Bep.  682,  a   case  growing  out  of 

▼•  Cooper,  53  Miss.  615.  the   same    defalcation.      See    also 

4  MeCraeken  v.  Todd,  1  Kan.  148.  Moses  v.  United  States,  3  App.  D. 

» Cecil  V.  Early,  10  Gratt.  (Va.)  C.  277;  U.  S.  v.  Bradley,  35  U.  S. 

198.  (10  Pet.)  343  at  359,  9  L.  Ed.  448 

*  Supervisors  of  Washington  Co.  at  454;  Jessup  ▼.  U.  S.,  106  U.  S. 

V.  Dunn,  27  Gratt.  (Va.)  608.  147,  27  L.  Ed.  85. 

7  United  States  v.  Bogers  (Dist. 
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his  acts,  even  though  he  may  not  have  been  legally  elected, 
nor  commissioned,  nor  sworn  as  justice,  and  his  bond  may  not 
have  been  approved  by  the  proper  authorities.  The  court 
said:  ''By  signing  his  bond  they  (the  sureties)  acknowledged 
his  right  to  the  office,  and  to  discharge  its  duties,  and  as  such 
recommended  him  to  the  public.  They,  at  least,  shall  not  be 
heard  to  say  that,  although  they  signed  his  bond,  and  thereby 
induced  others  to  put  money  in  his  hands,  relying  on  their 
bond  for  its  safety,  that  he  was  not  elected,  was  not  commis- 
sioned, was  not  sworn,  that  he  was  not,  in  fact,  a  justice."^ 
A-  person  ineligible  to  the  office  of  sheriff  was  elected,  took 
the  oath  of  office,  gave  bonds  with  sureties,  and  coUected  taxes, 
which  he  failed  to  pay  over.  Held,  his  sureties  were  liable 
for  the  money  thus  collected.^  It  is  no  defense  to  the  sureties 
of  a  town  collector  that  the  taxes  collected  by  him  were  not 
legally  assessed,  or  that  the  collector  was  not  legally  entitled  to 
the  office.^  ^  The  sureties  of  a  trustee  cannot  set  up  as  a  defense 
that  the  trustee  was  irregularly  appointed  by  the  court  upon 
a  petition,  instead  of  upon  a  bill,  etc.^^  A  state  treasurer  was 
re-elected  and  accepted  a  new  commission  and  took  a  new 
oath,  and  continued  to  discharge  the  duties  of  the  office,  but 
failed  to  file  a  new  bond  within  the  time  prescribed  by  law, 
which  by  law  worked  a  forfeiture  of  the  office.  Held,  this  was 
not  a  holding  over  of  the  old  term,  but  the  treasurer  was  an 
officer  de  facto — ^holding  as  of  a  new  term;  and  that  sureties 
on  a  new  bond,  afterwards  filed  by  the  treasurer,  which  re- 

s  Green  v,  VfTardeU,  17  IlL  278,  officer.    Lionberger  y.  EIrieger,  8r., 

per  Caton,  J.  To  same  effect,  where  13    Mo.   App.    313;  affirmed  in  88 

the  appointment  of  a  guardian  who  Mo.  160. 

acted  as  snch  was  void,  see  Corbitt  ^o  Mayor      and      Selectmen      of 

▼.  Carroll,  50  Ala.  315.    See,  also.  Homer  v.  Merritt,  27  La.  Ann.  568. 

Ford  T.  Glongh,  8   GreenL   (Me.)  And  in  a  suit  against  a  defaulting 

334.  treasurer    and     his    sureties    for 

9  Jones  ▼.  Scanland,  6  Humph,  funds,  the  sureties  cannot  set  up  in 
(Tenn.)  195.  To  similar  effect,  with  defense  that  the  police  jury  by 
reference  to  sureties  of  a  district  whom  their  principal  had  been  elect- 
attorney,  see  State  v.  Wells,  8  Nev.  ed  treasurer  had  failed  to  take  the 
105.  So  the  sureties  of  a  bank  oath  of  office  within  the  time  pre- 
cashier  who  was  ineligible  under  scribed  by  law.  Parish  of  St.  Hel- 
the  statute  for  the  position,  and  ena  ▼.  Burton,  35  La.  Ann.  521. 
who  was  irregularly  elected,  are  ii  People  v.  Norton,  9  N.  Y.  17(1. 
nevertheless  liable  for  his  defaults  See,  also,  Bassett  ▼.  Crafts^  129 
for  the  reason  that  he  is  a  de  facto  Mass.  513. 
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cited  his  election  as  treasurer,  were  estopped  to  deny  that  he 
was  holding  as  of  the  new  term  de  jure.  The  court  said  it 
would  have  been  otherwise  if  he  had  been  a  mere  usurper,  and 
not  an  officer  de  factor.^^  An  official  bond  given  by  an  agent 
of  fortifications,  whose  appointment  is  irregular,  but  whose 
office  is  established  by  law,  though  void  as  a  statutory  obliga- 
tion, is  valid  as  a  contract  to  perform  the  duties  appertaining 
to  the  office  of  agent  of  fortifications,  and  is  blading  on  the 
sureties  therein.**  Where  failure  or  neglect  of  a  master  in 
chancery  elect  to  tender  his  bond  for  approval,  deposit  it  with 
the  treasurer,  sue  out  his  commission,  and  take  and  subscribe 
certain  oaths,  is  cause  for  forfeiture  of  the  office,  the  sureties 
of  the  master  who  is  guilty  of  such  failure  or  neglect,  but  who 
nevertheless  exercises  the  duties  of  the  office  \mder  his  elec- 
tion, are  liable  for  his  acts  and  defaults.*^  Where  sureties  have 
signed  a  bond  which  recites  the  official  character  of  the  prin- 
cipal, who  actually  exercises  the  duties  of  the  office,  they  are 
estopped  by  such  recitals  to  deny  the  official  character  of  the 
principal.  Haviug  given  color  to  the  principal's  claim  upon 
the  office,  and  held  him  out  to  the  world  as  the  proper  inciun- 
bent  of  the  position,  it  would  be  manifestly  unjust  to  permit 
them  to  deny  these  facts  after  others  have  acted  upon  them.** 
The  fact  that  an  officer  who  actually  exercises  the  duties  of 
an  office  does  not  take  the  oath  of  office  is  no  defense  to  the 
sureties  on  his  official  bond.  Usually  the  omission  or  neglect 
to  take  such  oath  is  a  breach  of  duty  on  the  part  of  the  officer, 
for  which  the  sureties  are  liable,  the  same  as  for  any  other 
breach  of  duty  on  his  part.*®    Where  a  sheriflf 's  office  became 


Instate  V.  Bhoades^  6  Nev.  352. 

IS  United  States  v.  Maurice,  2 
Brock.  96. 

Instate  V.  Tomer,  7  Bich.  Law 
(S.  C.)  216.  To  similar  effect,  see 
State  V.  Cooper,  53  Miss.  615;  Har- 
ris V.  State,  55  Miss.  57;  Town  of 
Weston  V.  Sprague,  54  Vt.  395. 
Holding  that  the  surety  of  the  col- 
lector of  an  estate  may  show  as  a 
defense  that  the  court  which  ap- 
pointed the  collector  had  no  juris- 
diction to  make  the  appointment, 
see  Boyd  v.  Swing,  38  Miss.  182. 
See  the  same  with  respect  to  the 


sureties  on  a  guardian's  bond, 
Crum  V.  Wilson,  61  Miss.  233.  To 
the  effect,  also,  that  the  sureties 
on  a  constable's  bond  may  impeach 
the  validity  of  a  judgment  against 
their  principal  because  of  the 
court's  jurisdiction,  see  City  of 
Fall  River  v.  Bilej,  140  Mass.  488, 
5  N.  E.  Rep.  481. 

"  Kelly  V.  The  State,  25  Ohio 
St.  567;  Burnett  v.  Henderson,  21 
Tex.  588;  Inhabitants  of  Wendell 
V.  Fleming,  8  Gray  613. 

"Lyndon  v.  Miller,  36  Vt.  329j 
Municipality  of  Whitby  v.  Flint, 


1139 


§620 


SUBBTIES  ON  OFFICIAL  BONDS. 


vacant  because  of  the  sheriff's  failure  to  give  a  new  bond  as 
required  by  statute,  it  was  held  that  the  sureties  on  the  original 
bond  were  discharged  from  liability  for  defaults  after  the  oc- 
currence of  the  vacancy.^^ 

§  620.  Liability  of  surely  of  treasurer  where  money  deposited 
with  him  was  illegally  obtained. — The  board  of  supervisors 
of  a  county,  without  any  authority  of  law  and  without  there 
being  any  legal  prohibition,  appointed  a  treasurer  and  au- 
thorized him  to  borrow  $6,500.  He  borrowed  that  sum  and 
then  gave  a  bond  with  surety  for  his  good  behavior  in  the 
office.  Afterwards,  without  any  color  of  authority,  he  bor- 
rowed a  much  greater  sum  and  became  a  defaulter  for  the 
whole.  The  supervisors  paid  all  the  money  so  borrowed  by 
their  treasurer  and  sued  the  surety  on  the  bond.  Held,  the 
surety  was  liable  for  $6,500  and  no  more.  The  bond  was  valid 
as  it  was  not  prohibited  by  law.  The  treasurer  was  simply 
the  agent  of  the  supervisors,  and  they  had  a  right  to  take  a 
bond  for  his  good  behavior.  He  was  their  authorized  agent 
to  borrow  $6,500  only,  and  the  sureties  only  became  answer- 
able that  so  much  of  this  sum  as  he  might  succeed  in  obtain- 
ing should  be  faithfully  expended  or  accounted  for  by  him.*® 
The  sureties  of  a  county  treasurer  are  liable  for  money  re- 
ceived by  him  from  the  county  commissioners,  even  though 
the  commissioners  may  have  exceeded  their  legal  powers  in 
borrowing  the  money.  "No  matter  whether  they  have,  or 
have  not,  legal  authority  to  borrow  money  by  issuing  scrip  or 
any  other  form  of  security,  if  they  do  it  and  bring  the  money 
into  the  county  treasury,  the  treasurer  is  bound  to  keep  it  and 
disburse  it  according  to  law,  and  if  he  fails  in  that  duty  his 
sureties  are  liable  on  the  official  bond."  *•  Where  county  com- 
missioners, in  violation  of  law,  have  issued  scrip  which  the 


9  Up.  Can.  (C.  P.)  449;  Lonrenson 
V.  The  State,  7  Harr.  ft  Johns. 
(Md.)  339;  State  ▼.  Bates,  36  Vt 
387;  Corporation  of  WTiitby  v.  Har- 
rison,  18  Up.  Can.  (Q.  B.)  606; 
County  Com'rs  of  Bamsey  Co.  ▼. 
Brisbin,  17  Minn.  451;  State  ▼. 
Pindley,  10  Ohio  51.  It  is  pre- 
sumed that  he  did  take  the  oath 
of  office  where  he  has  performed 
the  other  requirements  of  the  law. 


School  Directors  ▼.  Judiee,  39  La. 
Ann.  896. 

17  Bennett  v.  State,  58  Miss.  556; 
State  v.  Morgan,  59  Miss.  349. 

18  Supervisors  Bensellaer  ▼. 
Bates,  17  N.  Y.  242.  See,  also,  on 
this  subject,  Commonwealth  v. 
Jackson's  Ez'r,  1  Leigh  (Ya.)  485. 

i^Bochmer  ▼.  County  of  Sehn^i* 
kiU,  46  Pa.  St.  452. 
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eounty  treasurer  has  received,  deposited  and  paid  out  as  money, 
the  sureties  of  the  treasurer  are  liable  for  his  default  with  refer- 
ence to  such  scrip,  the  same  as  if  it  had  been  money.  The 
treasurer  treated  it  as  money,  and  having  done  so,  he  is  es- 
topped to  deny  that  it  was  money  and  his  sureties  are  in  no 
better  position.^  Where  county  officers  illegally  borrowed 
money  for  county  purposes  by  giving  notes,  and  this  was  re- 
ceived by  a  collector  with  the  legal  funds  of  the  county,  it  was 
held  that  his  sureties  were  not  liable  for  his  failure  to  disburse 
the  borrowed  money  but  tvere  responsible  for  the  legaUy  re- 
ceived funds.*^ 

§  821.  Liability  of  surety  of  tax  collector,  etc.— The  sureties 
on  a  bond  given  by  a  sheriff  for  the  collection  of  taxes  can- 
not, when  sued  for  taxes  collected  and  not  paid  over  by  the 
sheriff,  contest  the  legality  of  the  ordinances  making  the  as- 
sessment. By  receiving  the  tax  roll  and  executing  the  bond, 
the  sheriff  and  his  sureties  recognized  the  legality  of  the  ordi- 
nances, and  it  is  too  late  to  contest  their  validity,  as  to  money 
collected,  after  acting  under  them  and  collecting  taxes.^^  De- 
fects in  a  warrant  or  tax  list  may  be  a  good  reason  for  not 
executing  the  warrant,  but  a  collector  having  collected  money 
without  objection  by  the  tax-payers  is  liable  to  account  there- 
for, and  his  sureties  cannot,  by  reason  of  such  defects,  excuse 
themselves  from  paying  the  money  collected  by  the  principal 
in  the  bond,  wherein  they  have  bound  themselves  that  he 
''shall  well  and  faithfully  perform  all  the  duties  of  his  of- 

soWylie  v.  Gallagher,  46  Pa.  St  (Md.)  359.  And  in  accordance  with 

205.    As  to  surety's  liability  when  the  text,  it  is  held  that  snreties 

money    is    received    by    principal  on  a  tax  coUector's  bond  are  ea- 

withont  authority,  see  Franklin  ▼.  topped  from  setting  up  any  irregu- 

Hammond,  45  Pa.  St.  507.  larity  or  Ulegality  on  the  part  of 

SI  Frost  ▼•  MixseU,  38  N.  J.  Eq.  a  board  of  commissioners  in  levy* 

586.  ing  a  tax  as  a  defense  against  pay* 

ssMcGuire  ▼.  Bry,  3  Bob.  (La.)  ing  over  money  collected  under  it. 

196;    Police    Jury    of    Vermillion  McLean  ▼.  State,  8  Heisk.  (Tenn.) 

Parish  ▼.  Brookshier,  31  La.  Ann.  22,  253.    And  likewise  it  is  no  do- 

736.     To  similar  effect,  see  MiUer  fense  to  the  sureties  on  a  tax  col* 

▼.  Moore,  8  Humph.  (Tenn.)  189;  lector's  bond  that  the  law  under 

Mississippi  County  ▼.  Jackson,  51  which  the  tax  was  coUected  was 

Mo.  23.     But  see,  to  a  contrary  unconstitutional.  Chandler  ▼.  State, 

effect,  Quynn  ▼.  The  State,  1  Harr.  1  B.  J.  Lea  (Tenn.)  296;  Town  of 

ft  Johns.  (Md.)  36;  EUieott  ▼.  The  Pawlet  ▼.  Kell^y,  69  Vt.  398,  38 

Levy    Court,    1    Harr.    &    Johns.  AtL  Bep.  92. 
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five."  28  But  where  the  bond  of  a  collector  of  taxes  provided 
that  he  should  ''well  and  truly  collect  all  such  rates  as  should 
be  committed  to  him^  for  which  he  should  have  a  sufficient 
warrant  under  the  hands  of  the  assessor  according  to  law/'  it 
was  held  that  money  received  by  the  collector  under  a  tax  list 
not  signed  by  the  assessor  was  not  legally  collected,  was  not 
within  the  condition  of  the  bond,  and  the  sureties  on  the  bond 
were  not  liable  therefor.^*  A  surety  of  a  tax  collector  of  city 
taxes  canot  protect  himself  against  liability  for  taxes  received 
by  the  collector  and  not  paid  over,  by  showing  that  a  portion 
of  the  taxes  stated  in  the  tax  warrant,  and  paid  over  to  the 
collector,  had  been  levied  on  certain  persons  and  property 
not  subject  to  taxation.  Having  received  the  money,  it  was 
the  duty  of  the  collector  to  turn  it  over,  and  it  did  not  lie  in 
his  mouth,  nor  in  that  of  his  surety,  to  say  it  had  been  illegally 
levied.2**  The  sureties  of  a  tax  collector  are  liable  for  money 
collected  by  him,  even  though  he  is  informally  notified  to  make 
the  collection.2^  If  a  tax  collector  actually  collects  taxes,  it  is 
no  defense  to  his  sureties  with  reference  to  the  money  so  re- 
ceived that  the  tax  roll  was  not  delivered  to  him  till  after  the 
expiration  of  the  time  limited  by  law  for  that  purpose.^^  But 
it  has  been  held  a  sufficient  defense  to  the  sureties  on  a  tax 
collector's  bond  that  no  tax  roll  was  delivered  to  him.*®  The 
sureties  on  the  official  bond  of  a  state  treasurer  are  responsible 
for  all  money  or  other  things  received  by  him  into  the  treasury 
by  virtue  of  his  office,  and  not  properly  accounted  for,  though 
such  money  or  other  things  have  not  been  audited  by  the 
auditor,  and  the  auditor  has  given  no  warrant  or  certificate 
authorizing  the  treasurer  to  receive  the  same.  The  reception 
of  the  property  by  the  treasurer  is  that  which  makes  the 
sureties  liable.  The  audit  is  one  method  of  showing  that  the 
treasurer  has  received  the  property,  and  is  a  matter  provided 
for  the  safety  of  the  state.*^ 


28  Inhabitants      of      Orono      t.  s«  State  v.  Odom,  1  Spears'  Law 

Wedgewood,  44  Me.  49;  Village  of  (S.  0.)  245. 

Montpelier  v.   Clark,   67  Vt.  479,  2T  Todd  v.  Perry,  20  Up.  Can.  (Q. 

32  Atl.  Bep.  252.  6.)  649. 

24Foxcroft  V.  Nevens^  4  OreenL  ss  Mnnieipality     of    Whitby    y. 

(Me.)  72.  Flint,  9  Up.  Can.  (C.  P.)  449. 

2B  Moore  ▼.  Allegheny  City,   18  rnVfTilson    ▼.    Burfoot,   2    Oratt 

Pa.  St.  55.  (Va.)  134. 
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§  822.  Same  continued— FictitiotiB  tax  receipts — Other  cases. 

— ^When  a  tax  collector  issues  fictitious  tax  receipts  in  pay- 
ment of  his  private  debts,  the  sureties  on  his  official  bond,  con* 
ditioned  for  the  faithful  performance  of  his  official  duty,  are 
liable  for  the  amount  he  might  have  collected  with  proper  dili- 
gence from  those  to  whom  such  receipts  were  given.*^  The 
bond  of  a  water  tax  collector  recited  that  he  had  been  ap-^ 
pointed  '^to  serve  until  his  successor  shall  be  appointed  and 
qualified."  Held,  that  his  sureties  were  liable  for  shortages 
for  a  second  year,  during  which  he  held  over  without  being 
reappointed.^^  The  surety  on  a  tax  collector's  bond  paid  a 
judgment  against  principal  and  sureties  with  the  money  of  a 
stranger.  Held,  that  the  execution  for  which  the  statute  made 
provision  in  such  cases  was  properly  issued  in  favor  of  the 
person  furnishing  the  money .^^  In  Alabama  by  statute  a  tax 
collector's  bond  is  a  lien  on  his  real  estate  from  the  date  of 
his  default  and  as  such  takes  precedence  of  an  encumbrance 
executed  subsequent  to  his  default.^^ 

§  623.  Liability  of  surely  on  tax  collector's  bond  continued- 
Effect  of  new  bondi  etc. — The  sureties  of  a  township  collector 
are  held  responsible  for  the  moneys  which  are  in  his  official  pos- 
session or  control  at  the  time  of  the  execution  of  the  bond,  or 
afterwards  during  the  current  term,  although  collected  before 
that  date.'*  Where  a  tax  collector  gave  bond  to  collect  and 
pay  over  revenues  during  his  term,  and  during  the  second  year 
of  his  term  gave  a  new  bond  with  sureties,  both  sets  of  sureties 
were  held  jointly  liable  for  a  default  occurring  in  the  second 

so  Ward  v.  Marion  County,  Tez.  which  a  tax  collector  might  pay 

Civ.  App.,  ApL,  1901,  62  S.  W.  Bep.  over  moneys  eoUected  before  his 

557.  new  bond  was  executed,  did  not 

SI  Village   of  Lanrium   ▼•   Mills,  expire  until  after  the   new  bond 

Mich.,  Mch.,  1902,  89  N.  W.  Bep.  was  in  force.    Held,  that  sureties 

362.  on  the  new  bond  were  liable  for  his 

•sFuUer  v.  BowdeU,  85  Ga.  463^  failure  to  pay  such  amount  over 

11  8.  E.  Bep.  773.  within  such  time  limit.    Such  pay- 

ssCummings   v.   May,   110   Ala.  ment  ''was  one  of  the  duties  or 

479,  20  So.  Bep.  307.  obligations  of  the  tax  collector  for 

s^Conover  v.  Inhabitants  of  Mid-  which  the  surety  bound  itself  (p. 

dletown,   42  N.  J.   Law  382.     In  20).     Citing:     Fidelity  &  Deposit 

Walker   Co.,    Ala.,   v.   Fidelity   ft  Co.    v.    Mobile    County,    124    Ala. 

Deposit  Co.  of  Md.^  107  Fed.  Bep.  144,  150,  27  So.  Bep.  386. 
851,  47  C.  C.  A.  15,  the  time  within 
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year.**  A  tax  collector  gave  bond  with  surety  for  a  term  of 
years;  afterwards  the  legislature  extended  the  time  within 
which  citizens  might  pay  their  taxes  for  the  first  of  the  years 
covered  by  the  bond,  the  tax  collector  giving  a  new  bond. 
Held,  that  both  sets  of  sureties  were  liable  for  the  taxes  of 
the  second  year.'®  Where  a  village  tax  collector  appointed  by 
a  village  treasurer  'Ho  collect  the  taxes  to  be  levied  and  as- 
sessed upon  said  village"  gave  bond  with  sureties,  it  was  held 
that  they  were  not  liable  for  the  failure  of  their  principal  to 
pay  over  state,  county  and  town  taxes,  but  only  for  village 
taxes,  such  as  the  village  authorities  had  a  right  to  impose  for 
village  purposes.'^  The  surety  on  the  bond  of  a  collector  of 
poor  rates  was  held  liable  for  sums  lost  through  the  negli- 
gence of  the  collector  to  collect  as  for  sums  embezzled.*'  Where 
a  tax  collector  was  required  by  statute  to  make  a  quarterly 
report  of  taxes  to  be  filed  with  the  county  clerk,  such  reports 
were  held  admissible  against  the  collector  and  his  sureties.'^ 
But  a  settlement  made  by  a  tax  collector  before  a  bond  was  ex- 
ecuted held  not  evidence  against  the  sureties  theron  to  prove 
a  balance  in  their  principal's  hands  at  the  beginning  of  his 
last  official  year.^^  It  is  held  that  the  sureties  of  a  tax  collector 
may  enjoin  suits  commenced  against  them  upon  proof  that 
the  taxes  for  which  they  are  sought  to  be  held  liable  have 
been  paid.*^ 

§  624  Surety  of  sheriff  liable  for  money  collected  by  him, 
even  tiiough  judgment  and  execution  irregular— ^For  taking 
insufficient  bond. — ^In  an  action  on  a  sheriff's  bond  for  money 

86  McLean    v.    State,    8    Heisk.  «o  Frost  v.  MixseU,  38  N.  J.  £q. 

(Tenn.)  22,  209;  Prinee  ▼.  Britt,  8  586. 

HeUk.     (Tenn.)    290;    Vmage    of  ^i  Cos  &  Spnrgin  y.  Hm,  5  6.  J. 

Montpelier  v.  Clark^  67  Vt.  479,  32  Lea  (Tenn.)  146.  For  misceHaneonB 

^tl.  Bep.  252.  eases    involving    the    liability    of 

S9  Mayor  v.  Enight,  12  B.  J.  Lea  sureties  on  tax  collectors'  bonds, 

(Tenn.)   700.     See,  also,  Chandler  see   Crawford  v.   Carson,  35  Ark. 

V.  State,  1  B.  J.  Lea  (Tenn.)  296.  565;  Cohn  v.  Wright,  66  Ga.  119; 

37  Ward  V.  Stahl,  81  N.  Y.  406.  Lawrence  v.  Doolan,  68  Calif.  309; 

S8  Guardians^  of  Mansfield  Union  Polk  v.  State,  77  Tex.  289;  New- 

V.  Wright,  Law  Bep.  (9  Q.  B.  Div.)  comer  v.  State,  77  Tex.  286;  State 

683.    See,  also,  McLean  v.  State,  8  v.  Bushing;,  17  Fla.  227;  Common- 

Heisk.  (Tenn.)  22.  wealth   v.   Ford,   29   Gratt.    (Va.) 

s»Ma8t   V.   Nacogdoches   Co.,   71  683;  Gold  v.  Marshall,  76  Va.  668; 

Tex.  380,  9  S.  W.  Bep.  267.  State  v.  Wells,  61  Tex.  562;  Finch 

V.  Stote,  71  Tex.  52. 

1144 


SUEETIES  ON  OFFICIAL  BONDS.  §  624 

collected  by  the  sheriff  on  an  execution  in  favor  of  the  plaintiff, 
neither  the  sheriff  nor  his  sureties  can  plead  that  there  was  no 
judgment  on  which  the  execution  issued.  *'The  sheriff  recog- 
nized  the  legality  and  authority  of  the  execution  by  acting  upon 
it ;  and  after  having  collected  the  money,  it  is  not  for  him  to 
say  that  the  writ  was  illegal  or  unauthorized  by  the  judg- 
ment. "^^  Sq^  when  a  constable  has  collected  money  on  execu- 
tion, it  is  no  defense  for  either  him  or  his  sureties  that  the  judg- 
ment and  execution  were  irreguar  by  reason  of  being  in  favor 
of  the  plaintiffs  by  their  firm  name.^^  A  sheriff  seized  certain 
property,  for  which  a  forthcoming  bond  with  surety  was  given. 
The  execution  on  which  the  sheriff  seized  the  property  was 
not  under  the  seal  of  the  court  from  which  it  issued.  Held, 
the  execution  had  no  validity  as  against  the  principal,  and  the 
surety  was  not  bound.**  Sureties  on  the  official  bond  of  a 
sheriff  or  constable  are  liable  for  loss  resulting  from  his  negli- 
gently taking  an  insufficient  bond  for  the  release  of  property 
levied  upon  by  him.*' 

42  State    v.     Hicks,     2    Blackf.  and  invoice  of  its  valne  and  take 

(Ind.)  336,  per  Scott,  J.  the  bond  in  double  the  amount  of 

*s Nutzenholster  v.  The  State,  37  the  value  as  he  finds  it  to  be;  and 

Ind.  457.  if  he  seizes  the  property  without 

^  King  V.  Baker,  7  La.  Ann.  670.  taking  a  bond  in  a  sufficient  pen- 

«B  Mayer  v.  People,  190  IlL  109,  alty  to  protect  the  defendant  in 
was  an  action  of  debt  against  prin-  ease  a  return  is  awarded,  he  wiU 
eipal  and  surety  on  a  constable's  be  Uable  to  the  defendant  upon  his 
bond*  Breach:  that  the  constable,  official  bond  to  the  extent  of  the 
under  a  replevin  writ,  seized  goods  damage  sustained."  It  was  also 
of  the  value  of  $2,000  and  refused  held  that  the  defendant  in  the  re- 
to  return  the  goods  replevied  upon  plevin  is  not  bound  to  inquire  into 
a  retomo  habendo.  The  trial  court  the  sufficiency  of  the  bond  at  the 
found  that  the  goods  seized  were  earliest  opportunity.  It  is  time 
worth  $1,700  and  the  constable  had  enough  ''when  he  seeks  indemnifi- 
taken  bond  in  only  $400,  which  cation  against  loss  by  resorting  to 
was  double  their  value  as  stated  in  it''  (p.  115).  In  Lamey  v.  People, 
the  affidavit  for  replevin.  In  af-  82  lU.  App.  564,  it  was  held  that 
firming  a  judgment  for  $2,019.02  the  constable  is  not  an  insurer  of 
against  defendants,  the  court  held  the  sufficiency  of  the  bond  taken 
that  "the  sheriff,  constable  or  by  him  from  a  defendant  in  re- 
other  officer  executing  the  writ  of  plevin.  He  has  done  his  duty  when 
replevin  is  not  justified  in  taking  he  takes  sureties  who  are  "appar- 
the  replevin  bond  in  double  the  ently  responsible"  and  is  liable 
amount  of  the  value  of  the  prop-  only  ''if  he  fail  in  the  exercise  of 
erty  as  stated  in  the  affidavit,  but  diligence  and  care  and  use  of  in- 
it  is  his  duty  to  take  an  inventory  formation  reasonably  at  command 
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§  626.  When  surety  not  liable  for  default  of  principal  occur- 
ring before  execution  of  surety's  obligation. — ^As  a  general 
rule,  the  bond  of  a  public  o£5cer  has  no  retroactive  effect,  and 
does  not  cover  past  delinquencies  unless  it  in  terms  says  that 
it  is  to  have  such  effect.^^  Sector  was  commissioned  surveyor 
of  public  lands  June  13,  1823,  and  his  official  bond  was  dated 
August  17, 1823.  Between  March  3d  and  June  4th,  in  the  same 
year,  there  had  been  paid  to  him  from  the  treasury  a  large 
sum,  which  was  thus  paid  to  him  before  the  date  of  his  com- 
mission and  bond.  Held,  that  for  any  sum  paid  him  before 
the  execution  of  the  bond  there  was  but  one  ground  on  which 
the  sureties  could  be  held  liable,  and  that  was  that  Rector  still 
held  the  money  when  the  bond  was  executed.  If  he  still  held 
it  he  was  the  bailee  of  the  United  States.   If  not,  he  had  become 


and  such  exercise  of  sound  judg-  It  is  not  to  be  assumed  that  the 
ment  as  a  prudent  man  would  use  surety  intended  to  become  responsi- 
in  important  business  affairs."  Cit-  ble  for  acts  or  delinquencies  com- 
ing People  V.  Bobinson,  89  lU.  159,  mitted  before  he  signed  the  obli- 
and  Bobinson  v.  People,  8  IlL  App.  gation.  Hyatt  v.  Grover  &  Baker 
279.  Sewing  Maeh.  Co.,  41  Mich.  225. 
46  Myers  y.  United  States,  1  Mc-  An  instance  of  where  the  recitals 
Lean  493,  Fed.  Cas.  No.  9996;  of  a  bond  created  a  retrospective 
United  States  ▼.  Spencer,  2  Mc-  liability  is  furnished  in  State  v. 
Lean  405.  To  similar  effect  as  Finn,  98  Mo.  532,  wherein  a  bond 
the  text,  see  Haley  ▼.  Petty,  given  by  a  sheriff  during  his  term 
42  Ark.  392;  Thomson  v.  Mac-  in  lieu  of  the  bond  formerly  given 
Gregor,  81  N.  Y.  592,  reversing  45  by  him  for  the  same  term,  and 
N.  Y.  Super.  Ct.  (13  J.  &  S.)  197;  given  under  an  order  of  court,  was 
Bissell  ▼.  Saxton,  77  N.  Y.  191;  held  to  render  the  sureties  thereon 
Parker  v.  Madesker,  80  tnd.  155;  liable  for  the  officer's  official  eon- 
Held  ▼.  Bagwell,  58  Iowa  139;  duet  during  his  entire  term.  In 
Green  v.  People,  14  Bradw.  (111.  Mutual  Loan  and  Bldg.  Ass'n  ▼• 
App.)  364;  Mclntyre  v.  Trustees  Price,  19  Fla.  127,  it  is  held,  how- 
of  Schools,  3  Bradw.  (111.  App.)  ever,  that  where  the  evidence 
77;  Wathen  v.  Glass,  54  Miss.  382;  shows  simply  that  at  the  date  of 
State  V.  Shackleford,  56  Miss.  648;  a  bond  the  difference  between  the 
Beilly  ▼.  Dodge,  42  Hun  646;  eollections  and  disbursements 
Lowry  v.  State,  64  Ind.  421;  Barry  amounted  to  a  certain  sum,  the 
▼.  Screwmen's-  Benev.  Ass'n,  67  presumption  was  that  the  money 
Tez.  250.  And  this  rule  applies  was  then  in  the  hands  of  the  officer 
when  different  bonds  are  given  dur-  and  the  surety  was  responsible, 
ing  the  same  appointment  or  term  and,  to  rebut  this  presumption, 
of  office  as  well  as  where  they  are  mu5t  show  antecedent  misappliea- 
given  under  successive  appoint-  tion.  Same  case  on  prior  appeal,  16 
ments.    State  v.  Jones,  89  Mo.  470.  Fla.  211* 
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a  debtor  or  defaulter  to  the  government,  and  his  offense  was 
already  complete.  If  it  was  intended  to  cover  past  delinquen- 
cies, the  bond  should  have  said  so.  If  it  did  not  say  so,  it 
covered  no  delinquencies  occurring  prior  to  its  execution.*^ 
A  county  court  had  power  as  often  as  it  deemed  proper  to 
rule  the  sheriff  to  give  additional  sureties.  Held,  that  persons 
who  in  September,  1865,  voluntarily  signed  their  names  to  the 

m 

sheriff's  old  bond,  which  had  been  executed  in  the  preceding 
February,  became  liable  to  the  same  extent  as  if  they  had 
signed  their  names  to  such  bond  when  it  was  first  executed  in 
February,  and  that  it  was  an  official  bond  as  to  such  sureties.^^ 
A  being  surety  of  a  county  treasurer,  the  treasurer  gave  a  bond 
with  new  stu*eties,  and  the  bond  on  which  A  was  liable  was  de- 
stroyed, all  parties  then  supposing  the  treasurer  was  not  a 
defaulter.  Afterwards  it  was  discovered  that  the  treasurer 
was  a  defaulter  before  the  destruction  of  the  bond  on  which 
A  was  liable.    Held,  A  was  liable  in  equity  for  such  default.^^ 

*Y  Farrar  ▼.  United  States,  5  Pet.  execution  of  the  bond,  see  Choate 

373.    To  similar  effect,  see  United  v.  Arring1;on,  116  Mass.  552.     As 

States  V.  Boyd,  15  Pet.  187.     See  to  the  liability  of  former  sureties 

the   same   with   reference   to   the  on    an    administration   bond    who 

sureties   of   a    deputy-sheriff   who  have  been  discharged,  and  a  new 

covenanted  with  the  sheriff  to  se-  bond  with  other  sureties  executed, 

cure    him    against    all    judgments,  see  McKim  v.  Bartlett,  129  Mass. 

costs,  etc,  accruing  in  consequence  226;   McKim  v.  Blake,  132  Mass. 

of  the   deputy's  appointment,   but  343.    In  Massachusetts  sureties  on 

which    did    not   secure    the   sheriff  the  new  bond  of  a  trustee  under  a 

harmless  from  any  misconduct    oo*  will  are  bound  for  defaults  occur- 

curring  prior  to  the  execution  of  ring  before  as  well  as  after  execu* 

the  bond«     Thomas  y.  Blake,  126  tion  of  the  new  bond:    Mclntyre  v. 

Mass.  320.    The  same  principle  was  Linehan,  178  Mass.  263,  59  N.  E. 

held  applicable  to   a  bond   condi-  Bep.  767. 

tioned  for  the  performance  of  the  «>  County  of  Fontenac  v.  Breden, 

contract  of  a  grain  buyer   for  a  17  Grant's  Gh.  645  (1870).    Citing 

firm  of  Chicago  brokers,  the  surety  Crosse    v.    Bedingfield,    12    Simons 

was  held   not  liable  for   defaults  Ch.  35,  the  court  said  that  equity 

occurring  before  execution  of  the  had  the  same  jurisdiction  in  ease  of 

bond:    Bartlett  v.  Wheeler,  96  IlL  a  destroyed  bond  as  in  case  of  a  lost 

App.   342,   affirmed   in   Bartlett  v.  bond.     The  treasurer  had  been  ap- 

Wheeler,  195  HI.  445,  63  N,  E.  Bep.  pointed  in  1846  to  hold  office  until 

169.  another  person  should  be  appointed 

4S  Commonwealth    ▼.    Adams,    3  his  successor  according  to  law,  and 

Bush  (Ky.)  41.    Holding  the  surety  the  bond  having  been  surrendered 

of  ail  executor  liable  for  money  re-  to   and    destroyed   by   one  of   the 

ceived  by  the  executor  before  the  obligors  in  1860,  would  be  presumed 
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§  826.  When  an  official  bond  takes  effect— When  demand 
necessary. — ^With  reference  to  the  time  when  an  o£5cial  .bojad 
taxes  effect,  the  following  cases  are  instructive :  The  bond  of 
a  deputy-postmaster  takes  effect  and  speaks  from  the  time  that 
it  reaches  the  postmaster-general  and  is  accepted  by  him,  and 
not  from  the  day  of  its  date,  nor  from  the  time  it  is  deposited  in 
the  postoffice  to  be  sent  forward.  The  acceptance  of  the  bond 
is  a  condition  precedent  to  the  postmaster  taking  office,  and 
the  bond  cannot  relate  back  to  any  earlier  date  than  the  time 
of  its  acceptance.**^  An  act  of  congress  required  the  bond  given 
by  a  collector  of  customs  to  be  approved  by  the  comptroller  of 
the  treasury.  Such  a  bond  was  dated  June  2d;  the  collector 
died  July  24th,  and  a  written  approval  of  the  bond  was  entered 
thereon  by  the  comptroller  July  31st.  The  giving  of  a  bond 
was  not  a  condition  precedent  to  the  taking  of  office  by  the  col- 
lector, as  he  might  act  for  three  months  without  giving  bond. 
The  sureties  in  the  bond  contended  that  they  were  not  bound, 
because  the  bond  had  not  been  delivered  till  after  the  principal 
was  dead.  Held,  the  bond  must  take  effect  from  the  time  the 
principal  and  sureties  first  parted  with  it  and  sent  it  on  for 
approval,  and  not  from  the  date  of  its  approval.  The  approval 
need  not  have  been  in  writing,  and  the  statute  requiring  ap- 
proval was  merely  directory.  "A  bond  may  not  be  a  com- 
plete contract  until  it  has  been  accepted  by  the  obligee,  but  if 


to  have  been  expressed  in  like 
tenns.  An  act  of  1849  had  changed 
the  tenure  of  offiee  of  the  treasurer 
and  he  had  not  been  reappointed 
since  that  date  but  no  advantage 
could  be  taken  of  that  point  be- 
cause the  released  surety's  answer 
conceded  that  his  principal  was 
treasurer  up  to  the  time  of  the  sure- 
ty's  release.  To  the  effect  that 
a  guardian's  sureties  are  not 
liable  for  defaults  committed 
before  they  became  sureties,  see 
Gum  T.  Swearinger,  69  Mo. 
553.  See,  on  thus  subject,  Sargent 
V.  Wallis,  67  Tex.  483.  In  this 
ease,  where  a  guardian  illegally 
disposed  of  a  ward's  property  be- 
fore his  appointment  and  qualifica- 


tion, heldj  the  sureties  on  his  bond 
were  liable  for  its  misappropria* 
tion.  See,  also,  Knepper  v.  Glenn, 
73  Iowa  730;  Fogarty  v.  Beam, 
100  111.  366. 

60  United  States  t.  Le  Baron,  19 
How.  (U.  S.)  73.  But  see,  contra, 
with  reference  to  the  bond  of  a 
deputy-sheriff,  Thomas  v.  Blake, 
136  Mass.  568.  In  BeiUy  ▼.  Dodge^ 
42  Hun  (N.  Y.)  646,  it  is  held  that 
the  delivery  of  an  official  bond  is 
presumptively  at  its  date,  but  that 
presumption  may  be  rebutted  by 
proof  of  the  time  of  actual  deliv- 
ery. In  People  v.  Van  Ness,  79 
CaUf.  84,  18  Pae.  Bep.  139,  it  is  held 
that  there  can  be  no  delivery  until 
approval  by  the  proper  authority. 
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it  be  delivered  to  him  to  be  accepted,  if  he  choose  to  do  so, 
that  is  not  a  conditional  delivery  which  will  postpone  the 
obligor's  nndertaking  to  the  time  of  its  acceptance,  but  an  ad- 
mission that  the  bond  is  then  binding  npon  him,  and  will  be 
so  from  that  time  if  it  shall  be  accepted.  When  accepted,  it 
is  not  only  binding  from  that  time  forward,  but  becomes  so 
upon  both  from  the  time  of  delivery."'*  The  surety  of  a  col- 
lector of  tolls  is  liable  for  money  collected  by  him  for  the  state 
on  the  day  of  the  date  of  the  bond,  even  if  the  collector  had 
been  previously  acting  in  the  same  capacity  under  another 
bond.'^  A  demand  upon  the  principal  is  not  necessary  to 
charge  the  sureties  on  an  official  bond.  ''As  a  general  propo- 
sition, a  demand  of  payment  is  necessary  to  fix  upon  a  public 
officer  a  liability  for  interest.  But  if  there  has  been  a  con- 
version or  misappropriation  of  the  money,  a  demand  is  not 
necessary;  the  presumption  is,  it  would  be  unavoidable  if 
made."'^ 

§  627.  Surety  of  officer  not  liable  for  money  received  by  prin- 
cipal out  of  the  Une  of  his  duty. — The  sureties  on  an  official 
bond  are,  as  a  general  rule,  only  liable  for  such  sums  of  money 
as  their  principal  may  lawfully  receive  by  virtue  of  his  office. 
Thus,  the  sureties  on  the  bond  of  a  town  supervisor,  containing 
the  condition  that  he  will  ''account  for  all  moneys  belongiag 
to  the  town,  coming  into  his  hands  as  such  supervisor,"  are 
liable  only  for  money  which  their  principal  is  authorized  and 
bound  by  law  to  receive  in  his  official  capacity  as  disbursing 
agent  of  the  town,  and  not  for  that  of  which  he  becomes  the 
voluntary  custodian,  or  which  is  ordered  by  the  board  of  super- 
visors, without  authority  of  law,  to  be  paid  to  him.  "The  con- 
dition of  the  bond  must  be  construed,  and  the  liability  of  the 
sureties  limited,  in  reference  to  the  statutes  making  the  super- 
visor a  custodian  of  public  moneys.  These  statutes  make  a 
part  of  the  contract  of  the  surety.  •  •  Liabilities  of  sure- 
ties are  strictissimi  juris,  and  cannot  be  extended  by  construc- 
tion or  enlarged  by  the  acts  of  others."*  Where  a  fund,  be- 
st Broome  V.  United  States,  15  ease  there  was  no  demand  except 
How.  (tJ.  S.)  143,  per  Wayne,  J.        by  mall. 

»«  Mmer  V.  Commonwealth,  8  Pa.        i  People  v.  Pennock,  60  N.  Y.  421, 

8t.  444.  per  Allen,  J.     And  to  same  effect 

MHePhillips    ▼.    MeGrath,    117    see  Sutherland  ▼.   Carr,   85  N.  Y. 

Ala.  549,  23  So.  Bep.  721,  in  which    105;  Urmrton  ▼.  State,  73  Ind.  175. 
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ing  in  the  hands  of  an  ordinary  under  a  mistaken  notion  as  to 
his  right  to  receive  and  hold  it  officially  (which,  in  fact,  he  had 
no  right  to  do),  was  paid  over  to  his  successor,  who  threatened 
suit  unless  such  payment  was  made,  it  was  held  that  the  surety 
of  the  successor  was  not  liable  for  such  money .^  The  bond  of 
an  overseer  of  the  poor  provided  that  he  should  account  for 
all  sums  of  money  as  should  **come  into  his  hands  by  virtue 
of  his  office  of  overseer."  Held,  his  sureties  were  not  liable  for 
money  which  he  borrowed  without  authority,  and  applied  to 
parochial  purposes,  but  for  which  he  failed  to  account.^  The 
sureties  on  a  bond  for  the  conduct  of  an  agent  in  paying  in- 
valid pensions  are  not  answerable  for  his  defaults  with  refer- 
ence to  the  payment  of  navy  and  privateer  pensions,  although 
he  is  also  agent  for  the  payment  of  the  latter  pensions.*  The 
sureties  of  a  register  of  the  land  office  are  not  liable  for  money 
received  by  him  from  a  party  who  enters  lands.  The  money 
should  have  b.een  paid  to  the  state  treasurer,  and  it  was  no 
part  of  the  duty  of  the  register  to  receive  it.'  Where  the  law 
concerning  school  funds  required  the  county  court  to  keep  the 
bonds  for  the  loan  of  such  funds,  and  to  renew  bonds  and  pass 
upon  the  sufficiency  of  the  same,  it  was  held  that  if  by  order 
or  permission  of  the  court  these  duties  devolved  upon  the 
county  treasurer,  and  any  loss  happened  thereby,  the  sureties 

InvoMng  the  same  principle,  also,  of  $527  of  the  ward's  money,  the 
see,  Gkilbraith  v.  Duncombe,  28  '^  management  and  control''  of 
Grant's  Gh.  (Can.)  27.  And  in  ac-  which  the  judge  accepted  by  an 
cordance  with  the  principle  that  the  order  entered  of  record,  and  which 
liability  of  sureties  is  strictissimi  the  plaintiff  claimed  the  judge  had 
juris,  it  is  held  that  where,  upon  not  fullj  accounted  for.  The  court 
"final  settlement  and  discharge"  of  said:  "An  officer  cannot  do  an  act 
an  administrator,  the  order  of  court  entirely  without  the  pale  of  his  of- 
directed  him  to  hold  money  in  his  ficial  authority,  and  by  so  doing 
hands  as  a  trustee  for  the  children  impart  to  it  'a  color  of  office' 
of  the  intestate,  the  sureties  on  his  within  the  meaning  of  section  273 
bond  as  administrator  are  not  liable  of  the  code  of  1886,"  and  reversed 
for  his  delinquencies  as  trustee,  a  judgment  for  plaintiff  without  re- 
State  v.  Anthony,  30  Mo.  App.  638.  manding  the  case. 

2  State  ▼.   White,   10  Eich.   Law  «  Leigh  v.  Taylor,  7  Bam.  ft  Cress. 

(S.  C.)  442.    Tallman  t.  Drake,  116  491. 

Ala.  262,  22  So.  Hep.  485,  was  an  4  United  States  v.  White,  4  Wash, 

action  on  the  official  bond  of  a  pro-  414. 

bate  court  judge  to  whom  the  guard-  b  Saltenberry    ▼.    Loucks,    8    La. 

ian    of    a    minor,    upon    filing    Ms  Ann.  95. 
account,  had  turned  over  a  balance 
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of  the  treasurer  were  not  liable  therefor.  The  sureties  are 
presumed  to  have  contracted  with  reference  to  the  law,  and  to 
hold  them  responsible  for  other  duties  than  the  law  imposed  on 
their  principal  would  be  ^'a  palpable  violation  of  the  letter 
and  spirit  of  the  contract.''  ^  A  sheriff  gave  bond  for  the  col* 
lection  of  taxes,  the  bond  by  mistake  reciting  that  it  was  given 
for  taxes  levied  under  a  law  which  had,  in  fact,  expired  years 
before.  Held,  the  sureties  were  not  liable  for  taxes  collected  by 
the  sheriff  during  the  current  year.^  The  sureties  for  the  faith- 
ful discharge  by  an  ordinary  of  his  duties  are  not  liable  to  one 
who  claims  to  be  the  lowest  bidder  for  building  a  bridge,  be<> 
eause  of  the  act  of  the  ordinary  in  awarding  the  contract  to 
another.^ 

§  628.  Same  continued. — ^The  sureties  on  an  official  bond,  con- 
ditioned as  prescribed  by  statute,  are  limited  in  their  liability 
to  such  duties  only  as  are  imposed  by  law,  and  their  liability 
is  held  not  to  extend  to  private  acts  not  within  the  line  of 
official  duty  and  authority,  and  not  under  color  of  office.®  A 
sheriff  holding  a  writ  of  replevin  for  execution  received  from 
the  plaintiff  in  replevin  a  deposit  of  money  in  lieu  of  the  bond 
required  by  statute  for  the  diligent  prosecution  of  the  suit. 
The  sheriff  subsequently  embezzled  the  money.  Held,  that 
the  receipt  of  the  money,  not  being  authorized  by  law,  was 
an  extra-official  act,  and  that  the  sureties  on  the  sheriff's 
bond  were  not  liable  for  the  amount.^®  The  sureties  on  the 
official  bond  of  a  disbursing  agent,  conditioned  for  ''the  faith- 
ful discharge  of  his  duties,"  which  were  to  take  charge  of  and 
disburse  certain  funds  appropriated  by  congress  from  time  to 
time  for  specific  purposes,  were  held  not  answerable  for  any 
misappropriation  by  their  principal  of  passport  funds  when  it 
was  not  a  part  of  his  duty  to  receive  money  for  the  issuing  of 
passports.^  ^  In  an  action  against  the  sureties  on  the  bond  of 
a  defaulting  city  clerk,  conditioned  that  he  would  well  and 
truly  perform  every  task  and  duty  enjoined  upon  him  by  law  to 
the  best  of  his  skiU  and  ability,  and  would  account  for,  and  pay 
over,  and  deliver  all  moneys  and  other  property  that  would 

•  NoUey  y»  CaUoway  Co.  Ct,  11        •  McEee  v.  GriiBo,  66  Ala.  211. 
Mo.  447,  per  Napton,  J.  lo  People  t.  Hilton,  36  Fed.  Bep. 

TBraneli  v.  Gommoiiwealth,  2  Call  172  (Cir.  Ct.  E.  D.  Mich.). 
(Va.)  510.  11  United  States  ▼.  Morgan  (Dist. 

>  Smith  V.  Stapler,  53  Ga.  300.  Ct.  S.  D.  N.  T.),  23  Fed.  Bep.  48. 
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come  into  his  hands  by  virtue  of  his  office,  it  was  held  that 
the  sureties  were  not  responsible  for  money  that  might  be 
collected  by  their  principal  where  there  was  no  ordinance  or 
law  authorizing  the  collection  of  such  money.**  Where,  in  an 
action  against  the  sureties  on  the  official  bond  of  a  county  clerk 
who  had  falsely  certified  that  a  bill  in  his  favor  for  $564 
against  the  county  had  *'been  allowed  by  the  county  commis- 
sioners," whereby  he  was  afterwards  enabled  to  sell  his  pre- 
tended claim,  it  was  held  that  inasmuch  as  ''there  was  no  law 
requiring  or  even  authorizing  such  certificate  to  be  made,"  not 
even  in  any  case,  the  making  it  could  in  no  sense  be  regarded 
as  relating  to  official  duty,  and  therefore  the  sureties  were 
not  liable.  This  on  the  principle  that  sureties  are  answerable 
only  for  such  acts  of  their  principals  as  are  done  virtute  officii, 
and  not  colore  officee.*'  Where  the  secretary-treasurer  of  a 
school  board  gave  bond  with  surety,  conditioned  **to  correctly 
and  safely  keep  any  and  all  moneys  and  papers  belonging  to 
the  said  school  board,  and  to  faithfully  and  honestly  deliver 
up,  account  for,  and  pay  over  any  moneys  which  at  any  time 
thereafter  might  come  into  his  hands,  and  possession  as  such 
secretary-treasurer,"  and  he  made  default  in  respect  of  certain 
moneys  improperly  paid  to  him,  held,  that  the  surety  was  not 
liable  for  the  moneys  so  received  of  hia  principal  which  were 
outside  the  duties  pertaining  to  his  office.**  Where  the  bond 
of  a  city  assessor  and  clerk  was  conditioned  that  he  would  well 
and  truly  and  faithfully  perform  the  duties  of  his  office  accord- 
ing to  the  laws,  ordinances  and  regulations  passed  and  ap- 
proved by  the  mayor  and  common  council,  and  it  appearing 
that  no  law,  ordinance  or  regulation  was  passed  authorizing 
such  city  treasurer  and  clerk  to  collect  taxes,  it  was  held  that 
his  sureties  were  not  liable  for  his  failure  to  pay  over  taxes 
collected  by  him.*' 

§  629.  Sureties  not  liable  for  extra  official  acts  continued- 
Instances. — ^An  oil  inspector  in  forwarding  samples  of  oils  to 
the  secretary  of  state 'wrote  to  him  a  letter  accusing  a  cer- 

i2Lincli  y.  City  of  Idtcbfleld,  16  isaty  of  San  Jose  t.  Welch,  65 

Bradw.  (HI.  App.)  612.  Calif.  358.     To  the  effect  l^t  the 

IS Ottenstein  v.  Alpaugh,  9  Neb.  surety  on  a  guardian's  bond  is  not 

237.  liable  for  money  paid  to  him  by  mia- 

14  Keith  v.  Fenelon  Falls  Union  take,  see  State  v.  Bond,  121  Ind. 

School,  3  Ont.  (Can.)  194.  187,  22  N.  E.  Bep.  998. 
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tain  dealer  of  adulterating  his  oil.  Held,  that  the  dealer  could 
not  maintain  an  action  upon  the  inspector's  official  bond  to 
recover  for  the  injury  to  his  business  resulting  therefrom.  It 
was  no  part  of  the  duty  of  the  inspector  to  send  samples  to 
the  secretary  of  state  and  besides  the  letter,  if  false,  ''was  a 
private  libel  and  not  an  official  act."  The  court  treated  an 
averment  in  the  declaration  that  defendant  wrote  the  letter  in 
question  in  his  official  capacity  as  '*a  mere  conclusion."^* 
County  commissioners,  in  violation  of  law,  authorized  and  di- 
rected the  county  treasurer  to  borrow  as  such  treasurer  for  use 
for  county  purposes,  sums  aggregating  $34,000.  The  treas- 
urer, having  afterwards  been  found  $15,000  short  in  his  ac- 
counts with  the  county,  it  was  held  that  the  sureties  on  his 
official  bond  were  not  liable  for  such  shortage.  The  condition 
of  his  bond  was  that  he  should  ''faithfully  discharge  all  the 
duties  of  such  office  of  county  treasurer  of  said  county  dur- 
ing the  time  he  continues  therein  or  discharges  any  of  the 
duties  thereof."  The  court  said  that  "the  condition  of  their 
bond  was  not  such  as  to  render  them  [the  sureties]  liable  for 
the  failure  of  the  treasurer  to  disburse  or  make  settlement  for 
money  unlawfully  borrowed  by  the  commissioners  and  placed 
in  the  hands,  of  the  treasurer  as  county  funds.  •  •  There 
was  no  duty  imposed  upon  the  treasurer  to  receive  or  disburse 
a  cent  of  the  money  unlawfully  borrowed.  •  •  With  respect 
to  this  particular  transaction,  the  treasurer  was  a  mere  de- 
pository. His  sureties  did  not  undertake  that  he  would  receive 
any  deposits  other  than  county  funds."*?  The  committee  of 
a  lunatic  paid  to  a  county  judge  $479.93  trust  funds  belonging 
to  the  lunatic.  Held,  that  the  judge  had  no  authority  to  re- 
ceive the  money  and  the  surety  on  his  official  bond  was  not 
liable  for  his  failure  to  account  for  it.*®  The  bond  of  a  city 
clerk  was  conditioned  "that  he  faithfully  discharge  the  duties 
of  his  office,  and  pay  over  all  moneys  that  might  come  to  his 
hands  by  virtue  thereof."    The  default  complained  of  was  a 


i^Witte  ▼.  Wdnsiein,  115  Iowa  Wjlie  ▼.  Gallagher,  46  Pa.  8t.  206, 

247,  88  xN.  W.  Bep.  349.  .  and  Boehmer  v.  County  of  Sclrajl- 

17  Mason  ▼.  Conunissionen  of  De-  kill,  ibid,  452. 

Kan>  County,  104  Ga.  35  at  48,  30  is  American  Bonding  &  Trust  Co. 

8.   E.   Hep    513.     Following  Frost  v.  Blount,  Ky.,  Dec.,  1901,  no  official 

▼.  Bixsell,  ,58  N.  J.  Eq.  586,  and  report,  65  S.  W.  Bep.  806,  28  Ky. 

^sapproving  the  contrary  cases  of  Law.  Rep.  1632. 
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failure  to  account  for  liquor  license  fees  which  the  law  re- 
quired should  be  paid  **into  the  city  treasury."  Held,  that 
this  meant  that  such  fees  should  be  paid  to  the  treasurer  and 
not  the  city  clerk,  and  that  the  city  clerk's  sureties  were  not 
holden.  The  liability  of  the  sureties  '4s  strictissimi  juris  and 
cannot  be  extended  by  construction  or  enlarged  by  the  acts 
of  others."  They  did  not  become  liable  for  ''such  money 
as  he  might  elect  to  accept  without  right,  and  of  which 
some  other  ofScial  was  the  legal  recipient  and  distributing 
agent."  ^^  In  another  case  it  was  held  that  the  sureties  on 
the  official  bond  of  the  superintendent  of  an  insane  asylum  were 
not  liable  for  his  keeping  relatives  at  the  asylum  without  pay- 
ment of  board  as  required  by  law,  because  the  duty  of  collect- 
ing board  from  such  persons  was  by  the  statute  imposed  on 
the  board  of  trustees.^  It  has  been  held  that  the  official  bond 
of  a  superior  court  clerk  "conditioned  for  the  faithful  dis- 
charge of  his  duties  as  clerk"  did  not  give  rise  to  any  lia- 
bility on  the  part  of  either  the  clerk  or  his  sureties  for  his  acts 
as  administrator  although  the  code  required  the  ordinary  to 
appoint  him  administrator  when  no  one  applies  for  letters  and 
there  is  no  public  administrator.^^  But  where  an  official  hav- 
ing the  right  to  collect  fees  collects  too  much  the  sureties  are 
liable.22 

i»Orton  V.  City  of  Lmcoln,  156  in  the  full  exercise  of  the  ordinary 

IlL  499  and  602,  41  N.  £.  Bep.  159  functions    of    the    office,    can    be 

and  160.  treated  as  an  official  dntj  secured 

so  State  V.  Galbraith,  125  Ind.  501,  by  an  official  bond.''    The  Duggan 

28  N.  £.  Bep.  127.                              *  case  was  on  motion  to  remove,  the 

n  Duggan  ▼.  Lamar,  106  Ga.  855,  latter  case  was  an  action  on  the  of- 

33  S.  E.  Bep.  43.    Citing  McNeiU  v.  fidal  bond  for  an  alleged  devastavit. 

Smith,   55   Ga.   313,   where  it  was  s^In  Brennan  v.  State  Bank,  10 

held  that  though  the  clerk  was  com-  Colo.  App.  368,  50  Pac  Bep.  1076, 

polled  to  serve  when  appointed,  the  a  sheriff  exacted  $1,250  as  eusto- 

administration  rested  in  the  indivi-  dians'  fees  in  an  attachment  suit 

dual  and  not  in  the  office  and  was  and  returned  the  execution  as  un- 

not  transmitted   with  the  office  of  satisfied  to  the  amount  of  $554.20. 

clerk  to  the  successor.    In  that  case  The  court  subsequently  retaxed  the 

Bleckley,  J.,  said:     "It  is  difficult  costs,     holding     that     the     amount 

to  see  how  a  duty  which  remains  charged  as  custodians'  fees  was  ex- 

to  be  performed,  in  part,  and  per-  cessive  by  $800,  "so  that  the  sheriff 

haps  in  the  most  material  and .  re-  held  $554.20  belonging  to  the  plain- 

sponsible  part,  after  the  official  term  tiff  which  it  was  his  duty  to  pay 

has  expired,  and  after  a  successor  over."    Held,  that  the  sureties  on 

has  been  elected  and  qualified,  and  is  his  official  bond  were  liable  there* 
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§  630.  Gases  holding  surety  on  oflElcial  bond  liable  for  particu- 
lar acts  of  principal. — The  bond  of  a  deputy  collector  of  inter- 
nal revenue  provided  that  he  should  "pay  over  all  moneys 
that  might  come  into  his  hands  by  virtue  of  his  office."  He 
collected  some  internal  revenue  before  it  was  payable,  and 
failed  to  pay  it  over.  Held,  the  money  was  received  by  virtue 
of  his  ofBce,  and  his  sureties  were  liable  therefor.^*  Where  a 
county  clerk  fraudulently  countersigned  and  filled  up  a  war- 
rant upon  the  treasury  which  had  been  signed  in  blank  by  the 
chairman  of  the  board  of  supervisors,  and  then  drew  the 
money  on  such  order,  it  was  held  that  while  this  was  a  mis- 
use of  his  official  authority,  it  was  nevertheless  an  official  act 
for  which  the  sureties  on  his  official  bond  were  liable.^*  The 
bond  of  a  city  clerk  provided  that  he  should  faithfully  dis- 
charge the  duties  of  his  office.  The  clerk,  under  cover  of  his 
office,  filled  up  and  signed  certain  city  orders  (which  had  been 
signed  in  blank  by  the  mayor),  made  them  payable  to  himself, 
presented  them  to  the  treasurer  and  procured  the  money  there- 
on, when  nothing  was  due  him  from  the  city.  Held,  this 
was  a  breach  of  his  official  bond,  for  which  his  sureties  were 
liable.2«^  Where  the  charter  of  a  city  provides  that  the  comp- 
troller shall  perform  ''such  duties  in  relation  to  the  finances" 
as  ''shall  be  prescribed  by  ordinance,'*  an  ordinance  is  valid 
which  empowers  him  to  negotiate  and  dispose  of  city  bonds, 
and  the  sureties  on  his  official  bond  are  liable  for  any  misap- 
plication by  him  of  the  proceeds.^^  •  In  a  suit  on  a  county 
treasurer's  bond  where  money  had  been  raised  for  a  particular 
purpose,  which  the  treasurer  had  received  and  not  paid  over, 
it  was  held  that  "county  funds  raised  for  a  specific  purpose 
can  be  appropriated  by  the  treasurer  only  for  that  purpose. 
The  money  was  borrowed  to  pay  off  certain  indebtedness. 
The  treasurer  could  not  divert  the  funds  from  that  purpose 


for,  not  as  fees  illegally  collected, 
but  as  money  coming  to  hia  hands 
as  sheriff  which  he  failed  to  pay 
over  to  plaintiff. 

M  Fuller  V.  Calkins,  22  Iowa  301. 

M  People  V.  Treadway,  17  Mich. 
480.  As  to  when  the  bond  of  a  tax 
coUector  covers  money  received  by 
him  for  licenses,  see  State  v.  Hamp- 


ton, 14  La.  Ann«  690.  As  to  the  lia- 
bility of  the  surety  of  the  commit- 
tee of  a  lunatic,  see  Joyner  v. 
Cooper,  2  Bailey,  Law  (8.  C.)  199. 

2»  Armington  v.  The  State,  45  Ind. 
10. 

29  Stevenson  v.  Bay  City,  26  Mich. 
44,  Campbell,  J.  Citing  People  v. 
Treadway,  17  Mich.  480. 
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without  rendering  himself  and  sureties  liable  to  the  holders  of 
that  indebtedness/'*^ 

§  631.  Sureties  not  credited  with  salary  of  defaulting  official 
— ^Negligence  of  other  officials  no  defense — ^No  breach  for  prin- 
cipal to  resist  illegal  reduction  of  fees. — ^Where  an  official  bond 
runs  to  the  United  States  any  part>  who  is  entitled  to  recover 
may  sue  upon  it  in  the  name  of  the  United  States  for  his  use 
without  statutory  or  other  authority  to  do  so.*®  It  is  held  that 
the  sureties  on  the  bond  of  a  defaulting  official  are  not  entitled 
to  credit  for  the  amount  of  his  salary  nor  for  moneys  coming 
into  his  hands  after  the  execution  of  the  bond  and  applied  to 
a  deficiency  existing  prior  thereto.  It  was  held  error  to  allow 
a  surety  on  a  delinquency  tax  collector's  official  bond  credits 
for  commissions  provided  for  by  law  because  the  principal 
''has  not  performed  the  full  work  for  which  the  commissions 
were  intended  to  pay,"  and  the  sureties  *'who  refuse  to  pay 
up  the  defalcation  and  compel  litigation  ought  not  to  be  en- 
titled to  credit  for  the  amount  of  commissions  on  any  sum  the 
tax  collector  has  collected."*®    It  is  no  defense  for  the  sureties 

<7Dot7  ^«  EUsbree,  11  Kan.  209,  cause  if  the  ward  was  a  member 

per  Brewer,  J.    As  to  when  the  bond  of  the  guardian 's  family,  the  guard- 

of  a  state's  attorney  covers  fines  re-  ian  was  entitled  to  no  pay  for  keep- 

ceived  by  him,  which  the  law  directs  ing  him,  and  if  the  guardian  had 

shall  be  paid  to  the  county  treas-  fraudulently   converted   the   ward's 

urer,  see  Gilbert  v.  Isham,  16  Conn,  money,  he  would  not  be  entitled  to 

525.  any    compensation    for    services    as 

28  Harlan,  J.,  in  Ward  v.  U.  S.,  guardian.    In  Walker  County,  Ala., 

184  U.  S.  676,  46  L.  Ed«  754,  af&rm-  v.  Fidelity  &  Deposit  Go.  of  Md., 

ing  42  C.  C.  A.  169,  102  Fed.  Bep.  107  Fed.  Hop.  851,  47  C.  C.  A-  15, 

77.     Ck)nstable's   bond   running   to  after  giving  the  bond  in  suit,  the 

the  state  must  be  sued  on  in  the  principal   collected   $1,700   and   ap- 

name  of  the  state  for  the  use  of  the  plied  it  in  payment  of  a  pre-existing 

injured  party:     State  v.  Tinmions,  deficiency- in  his  accounts.    Held,  the 

90  Md.  10,  44  AtL  Bep.  1003.  surety  was  entitled  to  no  credit  for 

^In  State  v.  Stockwell,  28  Ind.  the    $1,700    nor    for    commissions 

App.  530,  63  N.E.Bep.  321,  a  guard-  earned  by  his  principal.    In  State  v. 

ian  represented  that  the  ward  was  Sooy^  39  N.  J.  Law  539,  a  state 

a  monber  of  the  guardian's  family,  treasurer,    after    executing    a    new 

attending  school,   and   obtained  an  bond,  collected  and  converted  to  his 

order   authorizing  the   guardian   to  own  use  $18,000  and  applied  sums  of 

pay  to  himself  a  balance  of  $333.45  $28,000  and  $14,000  to  payment  of 

and  discharging  him  from  his  trust,  a  deficit  in  his  accounts  existing  at 

Held,  on  demurrer,  that  the  sureties  the  time  of  giving  the  new  bond,  all 

on  his  official  bond  were  liable  be-  of  which  was  without  the  surety's 
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that  the  deficiency  of  their  principal  was  brought  about 
through  the  negligence  of  other  public  ofBcials  not  having 
supervision  and  authority  over  him;  as  for  instance  where  a 
county  board  knowing  that  the  county  clerk  had  more  than 
enough  public  money  to  cover  all  salary  and  fees  due  him,  paid 
to  him  the  amount  of  his  salary  and  f  ees.^^'  It  has  been  held  no 
breach  of  an  official  bond  for  the  principal  to  refuse  to  submit 
to  an  illegal  reduction  of  f ees.*^ 

§  632.  Liability  of  surety  of  clerk  of  court.— The  sureties 
on  the  bond  of  a  clerk  of  a  court,  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office,  are  liable  for  any  failure 
on  his  part  to  perform  an  official  duty.  They  are  liable  for  his 
nonfeasance  as  well  as  his  misfeasance.  And  where  a  party 
recovered  a  judgment,  but  the  clerk,  in  entering  it  up,  omitted 
to  name  the  sum  recovered,  in  consequence  of  which  a  levy 
of  execution  on  personal  property  was  defeated  and  the  plain- 
knowledge  or  consent.  It  was  held  amount  collected  for  his  commission, 
that  the  surety  was  liable  for  the  The  city  of  Bloomington  passed  an 
sum  of  all  three  amounts.  The  court  ordinance  appointing  him  tax  col- 
said  that  the  principal  had  the  abso-  lector  for  the  same  part  of  that 
lute  right  in  the  first  instance  to  city,  with  compensation  of  one  per 
apply  payments  to  his  indebtedness  cent,  and  the  collector  thereupon 
as  he  saw  fit,  and  in  the  absence  of  gave  his  bond  reciting  that  he  had 
any  application  by  the  principal  the  been  so  appointed  by  the  city  coun- 
state  could  make  one  (p.  546).  "It  cil  and  conditioned  that  he  ''shaU 
is  only  when  the  court  is  called  upon  well  and  truly  perform  all  and  sin- 
to  make  the  appropriation,  in  the  gular  the  duties  required  of  him  by 
absence  of  an  appropriation  by  the  the  law  of  Illinois  and  ordinances 
parties,  that  the  equities  of  third  of  said  city  as  collector  aforesaid, 
persons  will  be  allowed  any  influ-  and  shaU  justly  and  truly  account 
ence.  Highly  favored  as  sureties  are  for  and  pay  over  all  moneys  which 
in  the  law,  their  equities  are  subor-  may  come  into  his  hands  under  any 
dinated  to  the  legal  rights  of  the  process  or  otherwise  by  virtue  of 
debtor  to  direct  how  his  payments  his  said  office  and  shall  promptly 
shaU  be  appKed."  See  also  cases  and  faithfully  discharge  aU  the 
dted  in  Walker  County  v.  Fidelity  duties  of  his  said  office."  He  re- 
Co.,  47  C.  C.  A.  15,  at  page  19,  tained  two  per  cent  of  the  amount 
gapra.  collected,    and,    suit    having    been 

so  Campbell  v.  People,  154  IlL  595,  brought  by  the  city  on  his  official 
89  N.  E.  Bep.  578.  bond,  it  was  held  that  the  city  of 

91  In  City  of  Bloomington  v.  Cal-  Bloomington  had  no  power  to  re- 
houn,  86  111.  App.  216,  a  statute  duce  his  commissions  and  that,  not- 
gave  to  the  collector  of  taxes  for  a  withstanding  the  recitals  in  his  bond 
township  that  embraced  part  of  as  city  coUector,  the  facts  stated 
Bloomington,  HL,  two  per  cent  of  the    constituted  a  perfect  defense. 
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tiff  prevented  from  collecting  his  debt,  it  was  held  that  his 
sureties  were  liable  to  the  party  injured.^^  Where,  by  implica- 
tion from  various  statutes,  the  clerk  of  the  court  was  author- 
ized to  receive  money  upon  judgments  recorded  in  his  office, 
it  was  held  that  his  sureties  were  liable  for  money  so  received 
by  him.33  Where  there  was  no  law  making  it  the  duty  of  a 
clerk  of  the  court  to  receive  money  deposited  as  a  tender, 
it  was  held  the  sureties  on  the  official  bond  of  such  clerk  were 
not  liable  for  money  paid  into  open  court  and  handed  to  the 
clerk  with  an  answer  of  tender,  for  the  purpose  of  keeping 
the  tender  good,  the  clerk  giving  his  receipt  as  such  for  the 
money,  but  there  being  no  order  of  court  in  reference  thereto.** 
Where  a  clerk  and  master  (one  man  holding  both  offices  by 
statute)  is  appointed  by  the  court  a  receiver,  and  as  such  re- 
ceives into  his  hands  money  or  property,  the  sureties  on  the 
official  bond  given  to  secure  the  faithful  performance  of  his 
duties  as  clerk  are  not  responsible  for  the  money  or  property 
so  received  by  him.^^  Where  it  is  not  a  duty  imposed  by 
statute  upon  a  county  clerk  to  receive  money  belonging  to  a 
ward  from  a  guardian,  the  sureties  on  the  clerk's  official  bond 
are  not  liable  for  such  money  received  by  the  clerk,  though 
received  by  him  pursuant  to  an  order  of  the  court  of  common 
pleas,  directing  the  guardian  upon  resigning  his  trust  to  de- 
posit with  the  clerk  the  balance  in  his  hands  due  the  ward. 
The  sureties  "were  only  liable  for  the  failure  of  the  clerk  to 
discharge  his  official  duties.  It  was  not  his  duty,  nor  could  he 
as  clerk  receive  the  money  belonging  to  the  estate.''*® 

82  The  Governor  v.  Dodd,  81  IlL  wholly     outside     its     jurisdictioiL 

162.  Neither  are  the  sureties  on  the  offi- 

S3  Morgan  v.  Long,  29  Iowa  434.  cial  bond  of  a  clerk  of  court  liable 

See,  also,   McDonald  v.  Atkins,   13  for  a  default  of  their  principal  com- 

Neb.  568,  14  N.  W.  Rep.  532,  dted  mitted  in  administering  a  fund  as 

and  followed  in  Howard  v.  U.  S.,  receiver,   when   the   order   of   court 

185  U.  S.   676  at  688,  46  L.   Ed.  appointing   him   designated   him  in 

754,  at  760,  22  Sup.  Ct.  Rep.  543.  his  individual,  and  not  official,  ca- 

»4  Carey  v.  The  State,  34  Ind.  105.  pacity.     Kerr  v.  Brandon,  84  N.  C. 

85  Waters    v.     Carroll,     9     Yerg.  128;  Syme  v.  Bunting,  91  N.  C.  48. 

(Tenn.)   102.     And  to  same  effect,  «« Scott  v.  The  State,  46  Ind.  203, 

see  Rogers  v.  Odom,  86  N.  C.  432,  per  Buskirk,  J.     To  similar  effect, 

where  the  clerk  of  the  superior  court  see  The  State  v.  Givan,  45  Ind.  267. 

was  appointed  receiver  of  property  Nor  are  the  sureties  on  the  bond  of 

over  which  the  court  had  not  only  a  clerk  of  court  liable  for  money 

acquired  no  control,  but  which  was  paid   to   him  by  an   administrator. 
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§  633.  SaiDA  Gontixmed— Sureties  liable  for  official  acts  only 
— ^Dlufltratioiui. — A  statute  provided  that  before  a  goardiao 
entered  upon  the  duties  of  his  office  he  should  give  a  bond.  A 
clerk  issued  to  a  guardian  a  certificate  of  guardianship  before 
he  filed  any  bond,  and  the  guardian  wasted  the  ward's  estate. 
Held,  the  sureties  on  the  clerk's  official  bond  were  not  liable 
to  the  ward  for  the  issuing  of  such  certificate.  It  was  no  part 
of  the  clerk's  duly  to  issue  such  certificate,  and  the  certificate 
conferred  no  authority  on  the  guardian,  who  had  no  legal 
power  to  act  unless  he  first  gave  a  bond.^  Where  by  statute 
the  entry,  of  satisfaction  of  a  mortgage,  as  well  as  the  regis- 
tration of  it,  was  made  part  of  the  official  duties  of  a  clerk  of 
court,  the  sureties  on  his  official  bond  are  held  liable  for  his 
misfeasance  as  well  as  nonfeasance  in  the  performance  of  that 
duty.  As  where  he  wrongfully  entered  upon  the  registry  of 
a  mortgage  a  minute  of  payment  and  redemption,  the  sure- 
ties were  held  liable  in  damages  to  a  subsequent  purchaser  of 
the  mortgaged  premises,  and  the  measure  of  such  damages  is 
the  amount  such  purchaser  was  compelled  to  pay  to  get  rid  of 
the  mortgage.^  A  surety  upon  the  official  bond  of  a  clerk  of 
court  who  collected  taxes  ui)on  suits  to  an  amount  unauthor- 
ized by  law  is  liable  for  his  failure  to  account  for  the  same  to 
the  proper  county  officer.^^  The  rureties  on  the  bond  of  a 
clerk  of  court,  conditioned  that  he  shall  ''properly  account  for 
all  money  coming  into  his  hands"  as  required  by  law,  are  held 
liable  for  his  misappropriation  of  money  paid  to  him  as  clerk, 
under  order  of  court,  though  such  order  is  based  upon  the 
practice  of  the  -court  and  not  upon  direct  statutory  authority^^ 
The  receipt  of  money  by  the  clerk  of  a  court  of  record  upon 


Bowen,  Adm'r,  ▼.  Fleming,  67  Ind. 
541.  The  snreties  on  the  official 
bond  of  a  ehancery  elerk  are  held 
not  liable  for  money  received  by  him 
from  the  sale  of  assets  of  a  dece- 
dent's ^  estate  which  he  made  ae 
special  eommissioner  appointed  by 
the  eonrt  to  complete  the  sale.  Al- 
eom  et  al.  y.  State,  57  Miss.  273. 
But  where  an  administrator  depos- 
ited with  the  elerk  of  a  superior 
court  moneys  received  from  the  sale 
of  lands,  it  was  held  that  the  sure- 


ties on  the  official  bond  of  the  clerk 
were  liable  for  a  default  in  respect 
to  such  moneys^  even  though  he  had 
no  legal  authority  to  receive  them. 
Thomas,  Adm'r,  v.  Connelly  et  aL, 
104  N.  C.  842,  10  S.  E.  Bep.  520. 

S7  State  V.  Sloane,  20  Ohio  827. 

««  Appleby  v.  State,  45  N.  J.  Law 
161. 

»» Hewlett  V.  Nutt,  79  N.  C.  263. 

«oin  re  Finks,  41  Fed.  Bep.  883 
(Dist.  Ct.  W.  Div.  Va.).     ' 
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a  judgment  in  his  office,  whether  paid  voluntarily  or  made  by 
the  sheriff  in  execution,  is  an  official  act,  and  his  failure  to 
faithfully  account  for  such  money  is  held  a  breach  of  his  bond 
for  which  his  sureties  are  liable^^ 

§  634.  Same,  contmued--County  clerk  as  secretary  of  board, 
as  notary  public. — ^It  has  been  held  a  breach  of  official  duty  and 
of  the  condition  of  his  official  bond  for  a  county  clerk  to  issue 
unauthorized  county  orders,  to  deliver  county  orders  which 
had  not  been  countersigned  by  the  county  treasurer,  to  issue 
county  orders  for  sums  in  excess  of  the  amounts  authorized  by 
the  board  of  supervisors.  "By  an  official  act,"  said  the  court, 
''is  not  simply  meant  a  lawful  act  of  the  officer — ^it  means  any 
act  done  by  the  officer  in  his  official  capacity,  under  color  and 
by  virtue  of  his  office.  •  •  The  object  of  requiring  official 
bonds  is  to  obtain  indemnity  against  the  use  of  an  official  posi- 
tion for  wrongful  acts  done  under  color  of  office.''**  A  county 
clerk  was  made  ex-officio  secretary  of  the  county  board  of 
equalization  and  allowed  $3  a  day  pay  as  such.  He  obtained 
in  addition  $219.60  for  services  as  secretary  to  the  board  of 
equalization.  Held,  that  the  sureties  on  his  official  bond  as 
clerk  were  liable  for  the  non-performance  of  his  duties  as 
secretary.*^  A  county  clerk  forged  the  name  of  the  county 
judge  to  a  pauper  warrant,  attached  without  authority  the  sig- 
nature of  the  payee  therein,  and  sold  the  warrant  to  an  inno- 
cent third  party.  Held,  that  the  sureties  on  his  official  bond 
were  not  liable;  the  purchaser  took  nothing  and  the  county 
had  suffered  no  loss.**  The  clerk's  sureties  are  liable  if,  as 
notary  public,  the  clerk,  through  negligence,  falsely  certifies  to 
the  acknowledgment  of  a  deed.*^   An  action  on  the  official  bond 


41  McDonald  v.  Atkins,  13  Neb. 
568.  To  the  effect  that  when  money 
is  placed  in  the  custody  of  the 
clerk  by  order  of  the  court  the  sure- 
ties on  his  bond  are  liable  therefor, 
see  State  v.  Watson,  38  Ark.  96. 

«2  Campbell  v.  People,  154  lU. 
595  at  600,  39  N.  E.  Bep.  578.  Cit- 
ing People  V.  Treadway,  17  Mich. 
480.  Compare  Orton  v.  City  of  Lin- 
coln, 156  111.  499,  41  N.  E.  Bep.  159, 
where  it  was  held  that  the  bond 
was  not  liable  when  a  city  clerk  took 


in  money  that  technically  was  pay- 
able to  the  city  treasurer. 

43  State  ex  rel.  linn  County  ▼. 
Adams,  Mo.  Sup.,  Feb.,  1903,  72  8. 
W.  Bep.  655. 

44  State  ▼.  Harrison,  Mo.  App., 
Feb.,  1903,  72  S.  W.  Bep.  469. 

45  People  V.  Bartels,  138  UL  322, 
27  N.  E.  Bep.  1091,  rcTendng  38 
111.  App.  428,  was  debt  on  the  offi- 
cial bond  of  a  clerk  of  the  probate 
court  conditioned  that  the  derk 
would  "weU  and  faithfully  do  and 
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of  a  United  States  court  clerk  may  be  maintained  either  in  the 
state  or  a  United  States  coulrt.^^ 

§635.  Same  continued— Liability  for  interest  earned  by 
public  money— Loss  by  failure  of  bank— Honey  paid  into  court 
—The  sureties  on  the  bond  of  a  clerk  of  court  are  liable  for 
his  failure  to  account  for  interest  earned  by  funds  deposited 
with  him  as  clerk.^  It  has  been  held  that  neither  the  clerk 
nor  his  sureties  are  liable  for  the  loss  of  funds  by  the  failure 
of  a  reputable  bank  in  which  he  has  deposited  them  in  good 

perform  aU  the  duties  of  said  of-  United  States,  of  whieh  the  eircuit 
flee."  One  of  his  official  duties  court  (concurrently  with  the  courts 
was  to  take  acknowledgments  of  of  the  state)  was  entitled  to  take 
deeds.  The  breach  assigned  was  that  original  cognizance,  OTon  if  the 
the  clerk,  as  ex-officio  notary  public,  parties  had  been  citizens  of  the  same 
had  certified  the  acknowledgment  of  state."  Citing  Feibelman  v.  Pack- 
a  forged  trust  deed  upon  which  a  ard,  109  U.  S.  421,  423,  27  L.  Ed. 
loan  of  $2,500  had  been  obtained  for  984,  985,  3  Sup.  Ct.  Bep.  289;  Back- 
plaintiff.  It  was  urged  that  the  of-  rack  v.  Norton,  132  U.  S.  337,  33  L. 
flee  of  notary  public  was  quasi  judi-  Ed.  377,  10  Sup.  Gt.  Bep.  106; 
eial  and  not  ministerial  and  that  the  Beagan  v.  Aiken,  138  U.  S.  109,  34 
default,  being  in  a  judicial  duty,  the  L.  Ed.  892,  11  Sup.  Ot.  Bep.  283; 
surety  could  not  be  holden.  Held,  Bock  v.  Perkins,  139  U.  S.  628,  630, 
that  the  taking  of  acknowledgments  35  L.  Ed.  314^  315,  11  Sup.  Gt.  Bep. 
was  a  purely  ministerial  act  and  that  677. 

the  sureties  were  liable  for  defend-  i  In  Van  Sant  v.  State,  Md.  (Dec., 

ant's  negligence  in  not  making  sure  1902),  53  AtL  Bep.  711,  a  clerk  of 

that  the  parties  who  came  before  courts,    who    was    allowed    $3,500 

him    were    the    identical    grantors  salary  and  required  to  account  to 

named  in  the  deed.  the  state  for  the  "emoluments"  of 

4«In   Howard   ▼.   United   States,  his  office,  deposited  state  funds  that 

184  U.  S.  676,  46  L.  Ed.  754,  22  came  into  his  hands  as  clerk,  in  a 

Sup.  Ct.  Bep.  543,  an  action  by  an  bank,  until  such  time  as  he  was  re* 

individual    litigant    on    the    official  quired  to  pay  them  over  to  the  state, 

bond  of  the  clerk  of  a  United  States  and  in  accordance  with  a  practice  of 

court,   the   court   held   that,   inde-  many  years'  standing,  appropriated 

pendent  of  the  citizenship   of   the  to  himself  about  $4,500  which  was 

parties,  the  U.  S.  court  could  take  paid  by  the  bank  as  interest  on  such 

cognizance  of  the  suit.    Justice  Har-  deposits.    Held  that,  {hough  no  stat- 

lan  said  (p.  681):     "The  suit  was  ute   required  it,   such   deposit  was 

directly  upon  a  bond  taken  by  the  made  by  virtue  of  his   office  and 

circuit  court  in  conformity  with  the  that  the  sureties  on  his  official  bond 

statutes  of  the  United  States,  and  were  liable  for  his  failure  to  pay 

the  ease  depends  upon  the  scope  and  over  to  the  state  the  interest  eol- 

effeet  of  that  bond  and  the  meaning  lected  by  him.     Citing  to  the  same 

of  those  statutes.    It  was  therefore  effect  State  v.  Fowler,  88  Md.  601, 

a  suit  arising  under  the  laws  of  the  42  AtL  Bep.  201,  42  L.  B.  A.  849, 
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faith  as  trust  funds.^  The  official  bond  of  the  clerk  of  the 
district  court  at  Denver  was  conditioned  that  he  should  ''pay 
over  all  moneys  that  may  come  into  his  hands  as  said  clerk  of 
said  district  court,  and  shall  deliver  to  his  successor  all  books, 
moneys  and  papers  and  other  things  pertaining  to  his  office, 
which  may  be  so  required  by  law/'  The  statute  provided  that 
the  balance  remaining  of  certain  fees  after  deducting  the 
clerk's  salary  should  be  paid  to  the  county  treasurer  and  that 
certain  other  fees  should  be  paid  to  the  clerk's  successor.  Held, 
that  the  bond  required  the  clerk  to  pay  over  to  the  treasurer 
and  the  clerk's  successor  the  money  and  property  due  to  them 
respectively  and  that  the  sureties  were  liable  for  the  clerk's 
default  in  not  paying  certain  moneys  to  the  county  treasurer,* 
It  has  been  held  that  the  sureties  are  not  liable  for  the  clerk's 
failure  to  account  for  moneys  paid  into  court  unless  they  are 
ordered  to  be  paid  to  him  as  clerk.^    But  the  permission  of  the 

71   Amer.   St.  Bep.   452;   State   v.  of  his  suretieB  were  not  greater  than 

McFetridge,  84  Wis.  527,  54  N.  W.  his  own,  and  that,  since  he  had  made 

Bep.  15,  20  L.  B.  A.  240  and  note;  the  deposit  as  a  trust  deposit  and 

Hughes  y.  People,  82  lU.  78 ;  City  of  had  not  mixed  the  public  money  with 

Wheeling  ▼.  Black,  25  W.  Ya.  266;  his  own,  and  had  made  the  deposit 

Hunt   ▼.   State,    124   Ind.   306,    24  in  a  bank  of  good  standing,  neither 

N.  E.  Bep.  887.  he  nor  his  sureties  were  liable  for 

sin  Wilson  ▼.   People,   19  Colo,  its  loss.     Beviewing  the  cases  the 

109,    34   Pac.   Bep.   944,    appellant  court  held  that  the  earlier  decisions 

Wilson  as  clerk  of  the  district  court  in  the  U.  S.  courts  announcing  a 

deposited  money  that  came  into  his  more  stringent  rule,  had  been,  in 

hands  as  such  clerk  in  the  Exchange  effect,    overruled    by    the    ease    of 

Bank  of  Canon  City,  a  private  un-  United  States  v.  Thomas,  15  WalL 

incorporated  institution  then  doing  337.    See  note  32,  §  676. 

business,  and  reputed  to  be  solvent.  *  Cooper  v.  People,  2  Colo.  Dec. 

The  bank  having  failed  and  the  de-  449,  28  Colo.  87,  63  Pac  Bep.  814. 

posit    having   been   lost,   suit   was  «An   Illinois   statute   makes   the 

brought  upon  his  official  bond,  which  clerk  of  court  responsible  only  for 

was     conditioned     ''that     he     wiU  moneys  that  come  to  him  by  virtue 

punctually  pay  over  to  the  person  of  his  office.     In  Baltimore  ft  Ohio 

legally  authorized  to  receive  the  same  B.  B.  v.  Gaulter,  60  lU.  App.  647,  it 

all  moneys  that  may  come  into  his  was  held  that  the  clerk,  and  of  course 

hands  by  virtue  of  his  said  office."  the  sureties  on  his  bond,  cannot  be 

It  was  held,  reversing  the  trial  court,  said  to  have  received  ''by  virtue  of 

that  the  clerk  was  a  mere  bailee  re-  his  office"  moneys  which  are  paid 

quired  to  exercise  only  ordinary  dili-  "into  court"  unless  the  order  of 

genee,  that  the  giving  of  the  bond  court  requires  them  to  be  paid  to 

in  question  did  not  extend  to  his  him  as  clerk,  and  Jn  that  event  he  is 

obligations  and  that  the  obligations  not  charged  with  interest  unless  the 
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court  fhat  the  money  be  paid  to  the  clerk  has  been  held  suf- 
ficient to  charge  the  sureties.*^  But  where  the  court's  order 
merely  gives  the  clerk  custody  of  certain  notes  pending  the 
execution  of  a  deed  by  a  vendor  and  he  collects  them,  it  is  held 
that  the  sureties  on  his  bond  are  not  liable  for  his  failure  to 
account  for  the  proceeds.®  The  sureties  are  held  liable  where 
the  clerk  fails  to  account  for  fees  of  the  sheriff  and  other 
officials  that  he  is  authorized  to  collects 


order  ezpresslj  provides  for  interest. 
In  People  v.  Cobb,  10  Colo.  App. 
478,  51  Pac.  Bep.  523,  the  clerk  of 
a  district  conrt  persuaded  an  as- 
tignee  to  deposit  $3,500  of  the  funds 
of  an  estate  pending  a  contest  in 
court  with  him  as  clerk  and  duly 
made  entry  of  it  in  his  books.  The 
court  subsequently  made  orders  di- 
recting the  clerk  to  pay  part  of  the 
fund  to  certain  persons,  but  in  fact 
it  was  no  part  of  the  clerk's  duty, 
as  such,  to  receive  or  handle  the 
money.  Held,  that  the  sureties  on 
his  official  bond  were  not  liable  for 
his  f aUure  to  account  for  it. 

»In  Howard  ▼.  U.  8.,  184  XT.  8. 
676,  46  L.  Ed.  754,  22  8up.  Ct. 
Bep.  543,  affirming  42  C.  0.  A.  169, 
102  Fed.  Bep.  77,  defendant 
county  having  been  sued  in  the 
United  States  circuit  court,  ap* 
peared  and  caused  the  following 
order  to  be  entered:  '"This  day 
comes  defendant  by  its  attorney  and 
files  answer  and  tenders  to  the  plain- 
tiff and  deposits  with  the  clerk  the 
sum  of  $2,525  in  payment  and  satis- 
faction of  his  cause  of  action." 
The  clerk  received  the  money  and  de- 
posited it  in  his  own  name  in  bank 
and  failed  to  account  for  it.  There 
was  no  statute  expressly  authoriz- 
ing him  to  receive  money  in  satisfac- 
tion of  claims  of  litigants,  but  by 
statute  he  was  allowed  a  commission 
for  "receiving,  keeping  and  paying 
out  money  in  pursuance  of  any  stat- 


utes or  order  of  court"  and  was  re- 
quired to  deposit  money  paid  into 
court,  to  the  credit  of  the  court.  It 
was  held  that  the  sureties  on  his 
bond  were  liable. 

sBantley  v.  Baker,  61  Neb.  92, 
84  N.  W.  Bep.  603,  following 
Wheeler  v.  Barker,  60  Neb.  470,  83 
N.  W.  Bep.  678;  Wheeler  v.  Barker, 
51  Neb.  846,  71  N.  W.  Bep.  750; 
Dirks  V.  Nid,  59  Neb.  353,  80  N. 
W.  Bep.  1045. 

7  In  Weissenbom  v.  People,  58 
IlL  App.  32,  it  was  held  that  the 
sureties  on  the  official  bond  of  a 
clerk  of  the  circuit  court  were  liaUe 
for  fees  of  the  sheriff  collected  bjy 
him,  which  he  failed  to  turn  over 
to  the  county.  Following  Peopis  y« 
Barnwell,  41  TIL  App.  617,  which 
was  likewise  an  action  on  the  official 
bond  of  a  circuit  court  clerk.  One 
of  the  breaches  there  assigned  was 
that  Barnwell  as  circuit  clerk  had 
collected  fees  earned  by  former  elr* 
cult  clerks  and  by  four  different 
sheriffs  of  Union  county,  and  had 
neglected  and  refused  to  pay  them 
to  the  county  treasurer.  It  was  held 
that  the  breach  stated  a  cause  of 
action.  The  court  considered  that 
the  clerk  had  the  right  to  collect 
the  fees;  that  it  was  his  duty  to 
pay  them  to  the  treasurer  when  his 
term  of  office  expired;  and  that  a 
failure  to  do  so  was  a  breach  of  his 
bond. 
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§  636.  Liability  of  surely  of  clerk  of  court  contixmed^— 

Where  the  sureties  on  the  ofiScial  bond  of  a  clerk  of  court  con- 
ditioned inter  alia  that  their  principal  ''shall  in  all  things 
faithfully  perform  the  duties  of  his  ofQce  as  they  are  or  shall 
hereafter  be  prescribed  by  law/'  and  the  legislature,  subsequent 
to  the  execution  of  such  bond,  imposed  on  the  clerk  of  the 
court  the  duty  of  issuing  inspectors'  licenses,  it  was  held  that 
the  sureties  were  liable  for  taxes  collected  from  such  licenses, 
although  their  bond  was  executed  prior  to  the  passage  of  the 
act.®  Where,  by  statute,  it  was  the  duty  of  clerks  of  certain 
courts  to  appoint  guardians  and  to  take  and  approve  their 
official  bonds,  and  a  liability  was  also  imposed  for  failing  to 
take  good  and  sufficient  sureties,  it  was  held  that  the  sureties 
on  the  official  bonds  of  such  clerks  were  liable  for  their  failure 
to  require  proper  security  upon  a  guardian's  bond.®  The  sure- 
ties on  the  bond  of  a  clerk  of  court  are  held  not  liable  for  their 
principal's  failure  to  indorse  upon  an  execution  an  order  direct- 
ing the  sheriff  to  levy  upon  and  first  exhaust  the  property  of 
the  principal,  in  an  issue  involving  the  question  of  suretyship, 
unless  it  is  affirmatively  shown  that  loss  has  been  sustained 
thereby.^®  Sureties  on  the  bond  of  a  county  clerk  are  held  not 
liable  for  his  neglect  to  pay  over  to  the  county  fees  received 
by  him  in  probate  matters  in  excess  of  his  salary,  clerk  hire, 
etc.^^  And  it  was  held  that  the  sureties  on  the  bond  of  a  clerk 
of  court  are  not  liable  for  his  failure  to  pay  over  the  proceeds 
of  land  sold  under  decree  of  court,  unless  it  appeared  that  an 
order  had  been  made  by  court  for  its  disbursement.**  Where 
a  clerk  and  master  in  chancery  sold  certain  land  under  decree 
of  a  court  of  equity,  and  had  collected  only  a  part  of  the  pur- 
chase money,,  when,  his  term  having  expired,  he  delivered  to 
his  successor  in  office  all  the  papers,  etc.,  and  thereupon,  by 
consent  of  all  parties,  it  was  agreed  that  he  should  retain  the 
papers  and  finish  the  duties  with  which  he  had  been  charged 

8  City  of  Wilmington  ▼.  Nntt,  78  gerton  ▼.  West,  88  Fla.  838,  21  8o. 

N.  C.   177,  adhered  to  in  City  of  Rep.  278. 

Wilmington  v.  Nutt,  80  N.  C.  265.  io  State  ez  rel.  WaU  ▼.  Fleming 

•  State  ex  reL  Topping  v.  Windley,  et  al.,  124  Ind.  97,  24  N.  E.  Rep. 

99  N.  C.  4.    Clerk  of  court  having  664. 

the  statutory  duty  to  approve  appeal  u  Satterfield  et  al.  ▼.  People,  104 

bonds  may  be  liable  if  he  approves  HI.  448. 

a  bond  with  insolvent  sureties,  with-  12  Smalling  y.  King,  5  B.  J.  Lea 

out  requiring  them  to  justify:  Ed-  (Tenii.)  585. 
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in  respect  to  the  sale  of  such  land,  it  was  held  that,  upon  his 
delivery  of  the  papers,  etc.,  to  his  successor,  his  official  duties, 
powers  and  liabilities  ceased,  and  the  sureties  on  his  official 
bond  were  not  liable  for  anything  thereafter  done  by  him.^' 
Where  a  county  clerk,  after  the  expiration  of  his  term  of 
office,  presented  to  the  county  board  a  bill  for  services  ren- 
dered the  county,  which  was  allowed,  and  to  which  he  was  not 
entitled,  it  was  held,  in  an  action  to  recover  the  same  from  the 
sureties  on  his  official  bond,  that  they  were  not'liable.^^ 

§  637.  Surety  on  official  bond  not  liable  for  services  reop 
dered  ctticet  by  individuals-^An  official  bond  is  usually  only 
a  security  to  the  party  the  officer  is  serving,  and  is  not  a  se- 
curity for  any  services  rendered  to  the  officer  by  individuals. 
Thus,  the  condition  of  a  tax  collector's  bond  was  that  he 
should  collect  and  pay  into  the  state  and  county  treasury  all 
the  state  and  county  taxes,  and  should  do  and  perform  all 
other  duties  which  pertain  to  his  office.  Held,  the  sureties  on 
the  bond  were  not  liable  to  the  publishers  of  a  newspaper  for 
the  payment  of  the  costs  of  advertising  sales  of  property  for 
taxes,  even  though  the  law  made  it  the  duty  of  the  collector 
to  advertise  such  sales  in  a  newspaper.^  (^  The  sureties  on  a 
sheriff's  official  bond  have  been  held  liable,  in  Delaware,  to  a 
printer  for  advertising  notices  of  sheriff's  sales  but  the  pre- 
vailing rule  is  that  they  are  not  so  liable.  The  reasoning  by 
which  these  opposite  results  are  reached  is  shown  in  a  note.^® 

13  Gregory  v.  Morisey,  79  N.  G.  (1898),  it  was  held  that  a  sheriff 
559.  and  the  sureties  on  his  official  recog- 

14  People  ▼.  Toomey,  122  IlL  308,  nizance  were  liable  for  $459.23  for 
18  N.  E.  Bep.  621,  affirming  People  advertisements  of  sales  by  the  sheriff 
V.  Toomey,  25  IlL  App.  46.  For  under  a  statute  that  directs  him  to 
other  cases  on  the  liability  of  sure-  publish  notices  of  such  sales  at  the 
ties  on  bonds  of  clerks  of  courts,  see  ordinary  rate  and  to  pay  ''to  the 
Bramley  y.  Wilds,  9  B.  J.  Lea  several  suitors  or  personis  inter- 
(Tenn.)  674;  State  v.  Cole,  13  B.  ested"  in  the  writs  and  process  in 
J.  Lea  (Tenn.)  67;  Cullom  ▼.  Dol-  the  sheriff's  hands  ''all  and  every 
loff,  94  HL  830.  sum  or  sums  of  money  to  them,  re- 

XB Brown  y.  Phipps,  6  Smedes  ft  spectively  belonging.*'    "He  is  di- 

Mar.  (Miss.)  51 ;  State  y.  Montague,  rected  to  publish  these  notices  in 

34  Fla.  82,  15  So.  Bep.  589,  action  the   newspapers,"    said    the   court, 

on  the  bond  of  a  delinquent  tax  col-  "and  furthermore  the  law  directs, 

lector.  as  to  the  maximum  sum  which  he 

10  In    News    PabHshing    Go.    ▼.  is  permitted  to  pay  for  that  work 

Gkmld,     1     Pennewin     (Del.)     866  to  each  newspaper,  that  he  shall  not 
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A  sheriS  collected  on  execution  the  printer's  bill  for  advertis- 
ing the  property  and  failed  to  pay  it  over.  Held,  the  sureties 
on  his  o£Scial  bond  were  not  liable  for  such  default.  The  court 
said  that  the  amount  of  the  printer's  bill  depended  on  the 
contract  between  him  and  the  sheriff,  and  therefore  was  not 
fees.  The  printer  would  collect  it  from  the  sheriff  whether  the 
sheriff  collected  it  from  the  defendant  or  not.  The  printer's 
bill  is  like  a  tavern  bill  made  in  transporting  a  prisoner,  or 
other  expense  which  the  sheriff  may  have  taxed  as  necessary 

pay  for  such  advertisement  a  higher  for  a  printer's  bill  for  advertise- 
rate  than  the  ordinary  rate  for  tran-  ments  ordered  by  the  sheriff,  of  sales 
sient  advertizing.  Therefore  the  law  and  partition  of  real  property,  of 
directs  him  as  sheriff  to  do  this  par-  notices  of  audits,  of  inquisitions^ 
ticular  work,  and  it  would  seem  that  and  rules  in  the  Orphans'  Court  to 
he  18  the  agent  of  the  court  in  the  accept  or  refuse  real  estate  at  a 
execution  of  that  writ,  and  that  the  valuation  or  show  cause  why  it 
publishers  when  '  selected  by  the  should  not  be  soldf  It  may  be  con- 
sheriff  are  also  agents  of  the  court  ceded  that  it  is  a  sheriff's  duty  to 
in  the  execution  of  the  writs  and  cause  such  notices  to  be  given.  Ger^ 
interested  in  the  proceeds  arising  tainly  it  is  to  give  some  of  them, 
therefrom.  The  money  came  to  his  made  such  by  Acts  of  Assembly, 
hand  simply  as  a  conduit.  Being  Failure  to  give  such  notices  would 
the  proceds  of  a  sale,  he  has  not  therefore  be  a  breach  of  official  duty, 
disposed  of  this  much  of  the  money,  for  which  his  sureties  would  be  Ha- 
lt is  still  in  his  hands;  this  duty  is  ble.  But  the  printer  who  publishes 
still  unperformed.  Unless  he  has  the  notices  does  his  work  for  the 
lawfully  transferred  it  from  his  sheriff,  and  not  for  the  parties.  His 
hands  as  sheriff,  the  conclusion  is  in-  position  is  no  better  than  that  of  a 
evitable  that  it  is  yet  in  his  hands  sheriff's  deputy,  or  of  one  who  lets 
as  a  sheriff,  for  which  he  is  liable  to  him  a  horse  or  a  vehicle  to  enable 
on  his  official  recognizance."  A  con-  him  to  execute  process.  Nor  is  a 
trary  conclusion  on  substantially  the  printer  of  advertisements  a  party 
same  statute  and  the  same  facts  was  interested  in  the  execution  of  writs 
reached  in  Commonwealth  v.  Swope,  or  process.  He  has  no  lien  on  the 
45  Pa.  St.  535,  decided  in  1863,  property  ordered  to  be  sold.  *  * 
which  is  a  leading  case  in  support  The  fee-bill  does  not  provide  for  his 
of  the  prevailing  view.  In  that  case  case,  and  though  the  sheriff  is  given 
Strong,  J.,  speaking  for  the  court,  fees  for  advertising  in  certain  cases, 
said:  ''A  sheriff's  recognizance  is  yet  no  Act  of  Assembly  recognizes 
conditioned  for  the  discharge  of  his  any  interest  of  a  printer  or  deputy 
official  duty,  and  for  the  payment  or  livery  stable  keeper,  or  stationeiv 
to  suitors  and  parties  interested  in  who  may  have  aided  a  sheriff  in  the 
the  execution  of  writs  and  process  performance  of  his  duties  in  any 
the  money  belonging  to  them  which  money  which  he  may  collect.  Such 
shall  come  to  his  hands.  To  that  persons,  therefore,  are  not  protected 
extent  his  sureties  are  bound,  but  by  a  sheriff's  recognizance." 
no  farther.     Are  they  then  liable 
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outlay,  but  nothing  can  be  collected  therefor  except  through 
the  sheriff." 

§  638.  Surety  of  treasurer  liable  for  interest  on  public  mon^ 
received  by  him— Liability  for  funds  lost  by  bank  f ailure.^It 
has  been  held  that  a  county  treasurer  is  liable  to  the  county 
for  interest  received  on  deposits  of  county  funds.  His  liability 
arises  not  only  from  his  fiduciary  relation,  but  from  the  fact 
that  the  interest  belongs  to  the  county  and  comes  into  his  hands 
as  county  treasurer,  and  the  sureties  on  his  of&cial  bond  are 
also  liable  for  such  interest.  *  *  The  notion  that  a  public  ofScer 
may  keep  back  interest  which  he  has  received  upon  a  deposit 
of  public  money  is  an  affront  to  law  and  morals,  for  if  done 
with  evil  intent  it  is  nothing  less  than  embezzlement.''^®  Where 
a  city  treasurer  loaned  corporate  funds  under  the  direction  of 
the  city  council  and  took  notes  therefor,  approved  by  the  coun- 
cil,  payable  to  himself  as  treasurer,  it  was  held  that  the  interest 
collected  by  him  on  such  notes  was  a  part  of  the  city  funds, 
for  any  misappropriation  of  which  his  sureties  were  liable.^*^ 
Sureties  of  a  state  treasurer  have  been  likewise  held  liable  for 
interest  collected  by  him  on  public  funds.^^  Where  a  county 
treasurer  loses  public  funds  by  the  failure  of  a  bank  in  which 
he  has  deposited  them  the  weight  of  authority  is  that  his  sure- 
ties are  liable,  upon  grounds  of  public  policy.*^  But  there  is 
strong  authority  to  the  contrary.^* 

IT  Allen  V.  Barney,  4  Strob.  Law  328.    In  Benf  roe  ▼.  Golqoitt,  74  Ga.  ^ 

(S.  G.)  30.  618,   it  is   held   that   the   sureties 

18 Supervisors  of  Bichmond  Co.  v.  on  a  treasurer's  bond  are  not  liable 

Wandel,  6  Lans.  (N.  Y.)  33,  per  Gil-  for    interest    megally    received    by 

bert,     J.      And     to     similar     ef-  their  principal  for  use  of  the  state's 

feet,  see  Wheeling  v.  Black,  25  W.  funds. 

Va.   266.     And  see,  on  this  point,        i»Hunt  v.  State  ex  rel.  City  of 

City   of   Chicago   ▼•   Gage,   95   lU.  Anderson,  124  Ind.  306,  24  N.  B. 

693.     And  in  an  action  to  recover  Bep.  887. 

such  interest  the  sureties  will  not        estate  v.  McFetridge,   1893,  84 

be  permitted  to  defeat  the  action  by  Wis.  473,  20  L.  B.  A.  223,  and  note, 

alleging  such  illegality  as  a  defense.  54  N.  W.  Bep.   1.     Compare  Van 

Wheeling  v.  Bhick,  25  W.  Va.  266.  Sant  ▼.  State,  Md.,  Dec,  1902,  53 

Where  a  public  officer  deposits  the  AtL  Bep.  711.    Note  1,  §  635. 
public  funds  in  a  bank,  and  by  agree-        »  In    Thomssen   v.    Hall   County 

ment  they  draw  interest,  the  sure-  (Neb.,  Feb.,  1902),  89  N.  W.  Bep. 

ties  are  held  none  the  less  liable  389,  the  sureties  on  a  county  treas- 

beoause  they  are  ignorant  of  such  urer's  bond  were  not  permitted  to 

agWOTieat.  Comstock  ▼.  Gage,  91  HI.  show  by  way  of  defense  that  their 
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§  639.  Whether  surety  of  ofBlcer  liable  for  penaltieB  inonrred 
by  officer. — The  bond  of  a  county  clerk  was  conditioned  that 
he  should  well  and  truly  perform  all  such  duties  as  were 
or  might  be  required  of  him  by  law  during  the  time  he  was 
clerk.  The  clerk  issued  a  marriage  license  to  a  minor  without 
the  proof  required  by  law,  and  thereby  became  liable  for 
a  penalty  of  $500,  for  which  judgment  was  recovered  against 
him,  but  the  same  remaining  unsatisfied,  suit  was  brought 
against  the  sureties  on  his  official  bond^  By  law,  one-half 
of  the  penalty  went  to  the  party  suing  and  the  other  half  to 
the  state.  Held,  the  clerk  was  subject  to  the  penalty,  but 
no  one  was  injured,  and  consequently  no  one  could  recover 


principal's  shortage  was  due  to  the 
failure  of  a  bank  in  which  he  had 
deposited  the  public  funds,  espe- 
cially when  the  bank  was  not  the  one 
designated,  under  the  statute,  as  a 
depository.  The  court  said  that 
the  treasurer's  liability  was  that  of 
an  insurer.  To  the  same  effect  see 
Fairchild  v.  Hedges,  14  Wash.  117, 
44  Pac.  Bep.  125,  31  L.  B.  A.  851, 
dissenting  opinion  of  Hoyt,  Gh.  J., 
citing  cases  contra;  Marx  v.  Parker, 
9  Wash.  473;  Pine  Island  Board  of 
Education  v.  Jewell,  44  Minn.  427; 
"Wilson  V.  Wichita  County,  67  Tex. 
647,  4  S.  W.  Bep.  67;  Griffin  v. 
Board  of  Mississippi  Level  Commis* 
sioners,  71  Miss.  767,  15  So.  Bep. 
107  (tax  collector) ;  Nason  v.  Di- 
rectors of  Poor,  126  Pa.  St.  445, 
17  Atl.  Bep.  616;  Ward  v.  School 
District  No.  15,  10  Neb.  293;  Dis- 
trict Township  of  Taylor  v.  Morton, 
37  Iowa  550,  holding  that  it  is  no 
defense  to  a  township  treasurer  or 
his  sureties  when  sued  on  his  official 
bond  that  the  money  has  been 
stolen;  Commonwealth  ▼.  Conly,  3 
Pa.  St.  372,  by  Gibson,  C.  J.;  Bose 
V  Douglas  Tp.,  52  Kan.  451,  34  Pac. 
Bep.  1046,  39  Am.  St.  Bep.  354; 
Bedwood  County  v.  Tower,  28  Minn. 
45,  8  N.  W.  Bep.  907;  State  ▼. 
Nevin,   19  Nev.   162,   7   Pac.   Bep. 


650,  3  Am.  St.  Bep.  873;  New  Provi- 
dence V.  McEachron,  33  N.  J.  Law 
339  (tax  collector) ;  State  v.  Clarke, 
73  N.  C.  255,  holding  that  a  sheriff, 
as  tax  collector,  is  liable  as  an  in- 
surer "against  loss  by  any  means 
whatever,  including  such  losses  as 
arise  from  the  act  of  God  or  the  pub- 
lic enemy. ' '  This  chiefly  on  grounds 
of  public  policy;  Lowry  v.  Polk 
County,  51  Iowa  50,  49  N.  W.  Bep. 
1049,  33  Am.  Bep.  114;  State  v. 
Harper,  6  Ohio  St.  607,  67  Am.  Dec 
363;  Supervisors  v.  Kaime,  39  Wis. 
468;  State  v.  Moore,  74  Mo.  413,  41 
Am.  Bep.  322. 

22  York  County  v.  Watson  (1880), 
15  S.  C.  1,  40  Am.  Bep.  675.  This 
was  an  action  against  a  county  treas- 
urer for  an  accounting.  The  statute 
prescribed  that  his  official  bond 
should  be  conditioned  that  his 
"duties  shall  be  well  and  truly  per- 
formed," which  condition,  the  court 
said,  "is  met  at  common  law  by 
an  honest,  faithful,  prudent  and 
zealous  discharge  of  duty."  It  was 
held  that  the  treasurer  was  not  an 
insurer  and  consequently  not  liable 
for  a  loss  of  public  money  caused 
by  the  failure  of  a  reputable  bank. 
See  also  Wilson  v.  People,  19  Colo. 
199,  34  Pac  Bep.  944,  22  L.  B.  A. 
449  (and  note),  holding  that  a  elefk 
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against  the  sureties  on  the  bond.^'  The  twelve  per  cent,  pen* 
alty  given  by  the  Illinois  school  law  for  the  failure  of  the  col- 
lector to  pay  over  school  taxes  on  presentation  of  the  county 
clerk's  certificate  and  demand  of  the  township  treasurer  may 
be  recovered  of  the  collector  and  his  sureties  in  an  action  of 
debt  on  his  bond.  This  was  held  to  be  so  although  the  statute 
spoke  only  of  a  judgment  to  be  rendered  against  the  collector 
for  such  penalty.2^  It  has  been  held  that  the  sureties  of  a 
sheriff  are  not  liable  for  penalties  imposed  on  him  by  statute 
for  not  returning  executions,  etc.^^    It  has  been  held  that  the 


of  eoort  is  not  liable  for  mon^  lost 
by  failure  of  a  bank;  Cumberland 
T.  Pennell,  69  Me.  357,  81  Am.  Bep. 
284,  eounty  treasurer  held  not  liable 
for  loss  caused  by  assault  and  rob- 
bery in  his  office.  Bee,  also,  the  dis- 
senting opinion  in  Fairchild  ▼. 
Hedges,  14  Wash.  117,  44  Pac  Bep. 
125,  31  L.  B.  A.  851.  State  ▼. 
Houston  (1885),  78  Ala.  576,  56 
Am.  Bep.  59,  was  an  action  on  the 
bond  of  a  tax  collector.  Defense: 
that  the  collector  was  vobbed. 
Held,  that  it  was  for  the  jury 
tu  say  whether  he  was  guilty 
of  negligence  so  as  to  charge  the 
sureties.  The  statute  made  It  the 
duty  of  the  collector  to  pay  to  the 
receiving  officer  "the  identical 
money  collected  in  payment  of 
taxes."  The  court  therefore  held 
that  his  relation  to  the  public  money 
was  analogous  to  that  of  a  bailee. 
Citing  Walker  t.  British  Guarantee 


as  to  a  bank  cashier  who  had  lost 
the  bank's  money  by  being  robbed. 
See  also  note  at  56  Am.  Bep.  66. 
As  in  Texas,  a  Wisconsin  statute. 
Sec  4419,  Wis.  Bev.  Stat.,  provides 
that  "every  public  officer  shaD 
promptly  pay  over,  as  required  by 
law,  the  same  moneys  received  and 
held  by  him  by  virtue  of  his  office, 
and  the  whole  thereof.  In  State  y« 
McFetridge,  84  Wis.  473,  20  L.  B. 
A.  223,  54  N.  W.  Bep.  1,  it  was  held, 
in  effect,  tliat  the  state  treasurer 
was  a  bailee  and  the  sureties  on  his 
official  bond  liable  for  his  failure  to 
account  for  interest  earned  by  pub- 
lic moneys  while  in  his  hands.  To 
the  same  eflfect  on  like  facts,  Van 
Sant  V.  State,  Md.,  Dec,  1902,  53 
Atl.  Bep.  711. 

28  Brooks  V.  The  Oovemor,  17  Ala. 
806;  State  v.  Flynn,  157  Ind.  52, 
60  N.  E.  Bep.  68^  holding  that  the 
sureties  of  a  derk  of  court  are  not 


Association   (1852),  18  A6L  ft  £1.,  liable    for    penalties    imposed    by 

83    E.    C.    L.    B.    277,    in    which  statute  on  the  clerk  for  failure  to 

ease  it  was  the  duty  of  the  treasurer  make     reports     and     account     for 

of  a  society  to  pay  over  "the  same  moneys. 

moneys"   to    the  society's   banker.  s^Tappan  v.  The  People,  67  ID. 

Held,  that  he  was  a  bailee  and  as  339. 

such  discharged  by  being  robbed  of  ss  Treasurers  v.  Hilliard,  8  Bich. 

the  society's  funds  before  he  could  Law  (S.  C.)  412.    See,  also,  on  this 

bank  them.    Opinion  by  Lord  Camp-  subject,  State  v.  Harrison,  Harper, 

ben.     Also  citing  Planters  ft  Mer-  Law  (S.  C.)  88.    In  Wilson  v.  State, 

ehants  Bank  v.  Hill,  1  Stew  (Ala.)  1  B.  J.  Lea   (Tenn.)   316,  it  was 

201,  where  a  like  ruling  was  made  held  that  the  sureties  of  a  tax  eol- 
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surety  on  the  bond  of  an  administrator  to  collect  is  not  liable 
for  the  penalty  of  twenty  per  cent,  and  loss  of  commissions 
imposed  by  statute  in  Illinois  for  the  administrator's  failure  to 
turn  the  money  collected  by  him  over  to  his  successor.**  The 
same  rule  was  followed  in  Alabama  as  to  a  penalty  incurred 
by  a  probate  judge  by  issuing  a  marriage  license  without  con- 
sulting the  bride's  parents.^^ 


lector  are  liable  for  the  penalties  col- 
lected hj  him,  and  no  question  as  to 
the  legality  of  collecting  the  penal- 
ties can  be  made.  Bemhamer  v. 
Steeg,  10  Ind.  App.  119,  37  N.  £. 
Bep.  420. 

26  Salomon  ▼.  People,  89  111.  App. 
374^  at  386,  per  Adams,  J.  Upon 
the  ground  that  a  statute  imposing 
penalties  must  be  strictly  construed 
and  since  the  penalty  was  not  im- 
posed upon  the  sureties  by  mention- 
ing them  they  could  not  be  sub- 
jected to  it  by  judicial  construc- 
tion. In  State  Bank  o(  Monte  Vista 
▼.  Brennan,  7  Colo.  App.  427^  it  was 
held  that  a  sheriff's  sureties  are  not 
liable  for  treble  damages  imposed  by 
statute  for  collecting  excessive  cus- 
todians' fees.  S.  C.  43  Pac  Bep. 
1050. 

S7  Jeffries  v.  Malone,  105  Ala. 
489,  17  So.  Bep.  21.  Here  the  bond 
was  conditioned  for  the  faithful 
'*  discharge  of  the  duties  of  such  of- 
fice." The  breach  assigne^^was  that 
the  judge  had  issued  a  marriage 
license  to  plaintiff's  daughter  with- 
out plaintiff's  consent  and  had 
failed  to  pay  a  judgment  of  $200 
damages  which  plaintiff  had  recov- 
ered against  him,  under  the  code,  on 
account  of  the  marriage  which  fol- 
lowed the  issuance  of  such  license. 
Tn  holding  that  the  sureties  were 
not  liable,  the  court,  Brickell,  J., 
said  (p.  492):  "In  Brooks  v.  Gov- 
ernor, 17  Ala.  806,  under  the  precise 
state  of  facts  averred  in  the  com- 
plaint, it  was  decided  that  the  sure- 


ties of  the  derk  were  not  liable  for 
the  statutory  penalty,  whether  the 
act  of  the  clerk  was  to  be  deemed 
malfeasance,  nonfeasance  or  mis- 
feasance in  the  performance  of 
official  duty.  The  reason  of  the  de- 
cision was,  that  the  act  of  the  clerk 
was  not  productive  of  legal  damage 
or  injury;  and  for  the  act,  the 
statute  did  not  in  terms  fix  liability 
on  the  sureties.  An  examination  of 
the  statutes  will  show  that  where- 
ever  it  is  intended  to  subject  the 
sureties  on  official  bonds  to  liabil- 
ity for  mere  penalties  imposed  on 
the  principal  for  a  dereliction  of  of- 
ficial duty,  the  legislative  intent  is 
expressed  clearly  *  *  as  was  said 
in  the  Brooks  case,  the  statute  giv- 
ing the  penalty  against  the  judge 
alone,  the  courts  cannot  by  construc- 
tion, implication,  or  intendment,  ex- 
tend it  so  as  to  fix  a  liability  on  the 
sureties.  *  *  Without  regard  to 
the  inquiry  whether  any  loss  or  dam- 
age accrues  to  the  parent,  or  the 
guardian  of  the  minor,  and  without 
considering  whether  the  better  in- 
terests of  the  minor  may  not  be  ad- 
vanced by  the  intended  marriage, 
the  statute  subjects  the  judge  to  the 
payment  of  a  fixed  sum.  That  sum 
is  a  penalty,  and  is  imposed  as  a 
punishment  for  the  non-observance 
of  official  duty.  There  is  in  it  no 
element  of  compensation  to  the 
minor,  or  to  the  parent,  or  to  the 
guardian  for  loss  or  injury  sus- 
tained." 
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§  640.  The  same,  continued— Penalties  under  mulct  law.— 

It  has  been  held  that  the  sureties  on  the  bond  of  a  liquor 
dealer  under  the  ** mulct  law'*  are  not  liable  for  the  penalty 
imposed  by  that  law  for  illegal  liquor  selling .^s  And  that  when 
the  surety  has  suffered  judgment  to  go  against  him  in  a  suit 
for  such  penalty  he  cannot  hold  his  principal  upon  his  promise 
to  pay  the  amount  of  such  judgment.  The  surety  was  not 
liable  and  there  was  no  consideration  for  the  promise.^  In 
some  states  the  sureties  on  an  official  bond  are  by  statute  made 
liable  for  penalties  incurred  by  their  principal  for  official  mis- 
conduct.^ 

§  641.  Surety  on  ofBlcial  bond  discharged  if  injured  by  act 
of  obligee. — ^As  a  general  rule,  the  sureties  on  an  official  bond 
will  be  discharged  by  any  unauthorized  dealings  between 
the  principal  and  obligee  which  varies  their  situation  or 
increases  their  risk.  Thus,  where  a  constable  collected  money 
on  execution  and  tendered  it  to  the  creditor,  who  did  not 
take  it,  but  told  the  constable  he  might  keep  it  for  several 
weeks  or  months,  it  was  held  the  sureties  on  the  constable's 
official  bond  were  discharged  from  all  liability  on  account  of 
such  money.  The  court  said :  '*The  effect  of  letting  the  money 
remain  in  the  hands  of  the  constable,  whether  it  be  consid- 
ered as  a  loan  or  accommodation,  placed  the  plaintiff  in  exe- 
cution and  the  constable  in  a  new  relation,  to  which  the  surety 
was  neither  privy  nor  party.  The  plaintiff  should  not  have 
been  liberal  at  the  expense  of  the  security.  •  •  The 
plaintiff,  in  agreeing  to  leave  the  money  in  the  officer's  hands» 


28  Headington  v.  SmitlK,  113  Iowa 
107,  84  N.  W.  Rep.  982.  And  under 
the  Illinois  Dram  Shop  statute  it  is 
held  that  only  actual  and  not  puni- 
tiye  damages  can  be  collected  from 
the  sureties  on  the  dealer's  bond: 
Smith  V.  People,  141  111.  447,  31  N. 
E.  Bep.  425,  affirming  38  HI.  App. 
638. 

S9  Gk>rman  ▼.  Williams,  Iowa,  Oct., 
1902,  91  N.  W.  Rep.  819,  citing  Mc- 
Gonnell  ▼.  Poor,  113  Iowa  133,  84 
N.  W.  Rep.  968,  52  L.  R.  A.  312. 

>o  State  V  Peterson,  142  Mo.  526, 
39  S.  W.  Rep.  453.  In  O'Shea  v. 
Kayanaugh,    Neb.,    July,    1902,    91 


N.  W.  Rep.  578^  it  seems  to  be  as- 
sumed that  the  sureties  on  a  sheriff 's 
official  bond  are  liable  for  the  pen- 
alty imposed  on  the  sheriff  for  col- 
lecting unauthorized  fees.  In  Max- 
weU  V.  Pounds,  116  Ala.  551,  23  So. 
Rep.  730,  it  was  held  that  the  sure- 
ties on  a  sheriff's  official  bond,  in  a 
summary  proceeding  under  the 
statute,  could  not  be  held  liable  for 
a  penalty  imposed  by  statute  on  the 
sheriff  for  his  failure  to  return  an 
execution  when  the  execution  did 
not  state  the  bill  of  costs  in  detail 
as  required  by  statute,  but  only  in 
a  lump  sum.    Brickell,  J.,  dissenting. 
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in  effect  loans  him  the  money,  puts  the  security  in  great  jeop^ 
ardy  and  seriously  injures  him.'i  K  a  collector  of  internal 
revenue  consents  to  the  use  of  the  public  money  by  his  deputy 
collector,  in  his  private  business  of  buying  and  speculating  in 
grain,  it  will  be  a  fraud  on  the  sureties  of  the  deputy,  and  will 
discharge  them  from  liability  on  his  bond  for  a  defalcation  on 
his  part  resulting  from  it.*^  Where  goods  levied  on  by  a 
sheriff  are  sold  under  an  agreement  of  the  parties  in  a  mode 
wholly  unknown  to  the  due  execution  of  a  fieri  facias,  tha 
parties  cannot  hold  the  sheriff  officially  responsible,  and 
thereby  charge  the  sureties  on  his  official  bond  with  his  de- 
faults in  that  regard.^^  Certain  county  commissioners  ap- 
pointed one  B  collector  of  taxes,  and  issued  the  tax  warrant 
and  duplicate  to  him,  but  he  failed  to  give  bond.  C  was  then 
appointed  collector,  and  gave  bond  with  sureties,  and  collected 
taxes,  and  paid  over  such  sums  as  he  received.  B  also  col- 
lected taxes,  which  he  failed  to  pay  over.  C's  sureties  were 
sued  on  their  bond  for  the  taxes  collected  by  B,  and  it  was 
claimed  that  as  they  were  by  their  bond  liable  for  the  collec- 
tion of  the  taxes  by  C,  they  were  liable  for  all  the  taxes,  no 
matter  by  whom  they  were  collected.  Held,  they  were  not 
liable  for  the  taxes  collected  by  B,  because  the  commissioners 
by  their  act  had  enabled  B  to  collect  such  taxes  as  he  col- 
lected, and  the  parties  who  had  paid  B,  thus  having  the  ap- 
parent authority  to  collect  the  taxes,  could  not  be  forced  to 
pay  them  again.^*  Where  certain  heirs,  by  an  act  under  private 
signature,  regulated  between  themselves  the  mode  of  parti- 
tion of  an  estate,  and  authorized  the  curator  to  pay  certain 
claims,  and  further  verbally  authorized  him,  in  order  to  save 
expense,  to  settle  the  affairs  of  the  estate  out  of  court,  it  was 
held  that  the  sureties  of  the  curator  were  not  discharged,  be- 
cause nothing  had  been  done  but  what  the  court  would  have 
ordered  done  if  there  had  been  no  interference.®*^ 


•1  Wells  V.  Grant,  4  Terg.  (Tenn.) 
491,  per  Peek  and  Green,  JJ. 

»2  Pickering   ▼.   Day,   3   Houston 
(Del.)  474. 

«8Webb  V.  Anspach,  3  Ohio   St. 

522.    Holding  that  the  sureties  of  a 

county  treasurer  are  discharged  if 

the  county   commissioners  take  his 


note  and  a  mortgage  on  land  in  pay- 
ment for  his  defalcation,  see  Goodin 
V.  The  State,  8  Ohio  6. 

84  Cannell  v.  Crawford  Co.,  59  Pa. 
St.  196. 

8B  Perkins  v.  Cenas,  15  La.  Ann. 
60.  The  heirs  might  at  any  time 
countermand  the  arrangement  and 
exact  an  account. 
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S  642.  When  surety  of  sheriff  liable  for  acts  done  l^  him 
after  termination  of  his  office. — Important  questions  fre- 
quently arise  with  reference  to  the  liability  of  sureties  of  public 
ofScers  for  the  acts  or  defaults  of  such  officers  after  the  expira- 
tion of  their  term  of  office.  These  questions  usually  turn  upon 
the  law  in  force  at  the  time,  the  wording  of  the  bond,  and  the 
circumstances  under  which  the  acts  are  done  or  defaults  com- 
mitted, and  these,  of  course,  greatly  vary.  The  subject  will 
be  best  illustrated  by  a  review  of  the  cases  in  which  it  has  been 
discussed.  Thus,  by  law,  the  office  of  constable  was  for  one 
year,  but  they  were  to  hold  till  their  successors  were  elected 
and  qualified.  A  constable's  bond  recited  that  he  had  been 
elected  constable  *'for  the  term  of  one  year,  and  until  his  suc- 
cessor •  •  (should)  be  elected  and  qualified,"  and  pro- 
vided that  he  should  faithfully  discharge  the  duties  of  the 
office.  He  was  elected  for  a  second  term  and  continued  to 
exercise  the  office,  but  failed  to  qualify  for  such  second  term 
by  giving  a  new  bond  and  taking  the  oath  of  office.  Held, 
his  sureties  for  the  first  year  were  liable  for  his  defaults  com- 
mitted during  the  second  year,  on  the  ground  that  by  law  the 
constable  held  under  his  first  election  till  his  successor  was 
elected  and  qualified,  and  his  sureties  were  liable  for  his  acts 
during  such  time.^®    A  statute  provided  that  where  an  execu- 

S6  Butler  v.  The  State,  20  Ind.  169.  •▼.  Erieger,  13  Mo.  App.  313,  it  is 
And  where  by  statute  a  eonstable's  held  that  the  sureties  of  a  bank  cash- 
term  of  office  was  two  years  and  un-  ier  who  holds  until  his  successor  is 
tU  his  successor  was  elected  and  elected  and  qualified  are  liable  so 
qualified,  the  liability  of  the  sureties  long  as  he  continued  in  office.  See, 
on  his  bond  was  held  to  continue  also,  Long  ▼.  Seay,  72  Mo.  648.  In 
after  the  expiration  of  the  two  years  City  of  Grand  Bapids  v.  United 
and  until  his  successor  was  elected  States  Fidelity  &  Guaranty  Co.,  128 
and  qualified.  State  v.  Kurtzebom,  Mich«  106,  87  N.  W.  Bep.  104,  a  city 
78  Mo.  98,  affirming  9  Mo.  App.  245.  treasurer 's  bond  was  conditioned 
So  where  under  articles  of  incorpora-  for  the  performance  of  official  duties 
Hon  it  is  provided  that  a  treasurer  "for  and  during  the  time  for  which 
shall  be  elected  annually,  and  shall  he  was  elected."  A  statute  provided 
hold  office  until  his  successor  shall  that  city  treasurers  should  hold  of- 
be  elected  and  qualified,  and  the  giv-  fice  for  one  year  and  until  their  sue- 
ing  of  bond  is  a  necessary  qualifica-  cessors  are  qualified.  Held,  that  the 
tion,  it  is  held  that  the  liability  of  surety  was  liable  for  all  official  acts 
the  sureties  thereon  continues  until  until  the  successor  qualified.  In 
their  principal  is  elected  and  quali-  Lynn  ▼.  City  of  Cumberland,  77  Mo. 
fled.  Union  Society  ▼.  Mitchell,  26  449,  26  Atl.  Bep.  1001,  the  bond  of 
Mo*  App.  206.    And  in  lionberger  a  tax  collector  was  conditioned  to 
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tion  came  to  the  hands  of  a  constable,  and  his  term  of  ofSce 
afterwards  expired,  he  should  proceed  the  same  as  if  his  ofSce 
had  not  expired,  and  that  his  sureties  should  be  liable  for  all 
money  so  collected.  Held,  that  the  sureties  of  a  constable,  dur- 
ing the  term  in  which  he  received  an  execution,  were  liable  for 
money  collected  by  him  thereon  during  a  subsequent  term  for 
which  he  had  given  a  new  bond  with  different  sureties.  The 
court  said  that  but  for  the  statutory  provision  the  sureties  on 
the  second  bond  would  have  been  liable.^^ 

§  643.  The  same,  continued.— Accordingly  it  has  been  held 
that  the  sureties  on  a  sheriff's  bond  are  liable  for  his  failure 
to  pay  over  money  received  by  him  in  his  official  capacity 
during  the  term  of  office  covered  by  their  bond,  although  the 
money  arose  from  a  partition  sale  made  by  him  during  a  pre- 
vious term  covered  by  a  bond  with  different  sureties.^*  By 
statute,  a  party  whose  land  was  sold  on  execution  had  the 
right  to  redeem  it  within  twelve  months  by  paying  the  officer 
who  made  the  sale  the  amount  of  the  purchase  money.  A  sher- 
iff, after  the  expiration  of  his  office,  received  money  in  redemp- 
tion of  land  sold  by  him  while  in  office.  Held,  the  receipt  of 
the  money  was  part  of  the  duties  of  the  sheriff,  for  which 
his  sureties  were  responsible.'®  A  sheriff  held  office  for  two 
terms,  giving  different  sets  of  sureties  for  each  term.  Held, 
the  sureties  for  the  first  term  were  liable  for  money  realized 
from  a  sale  of  property  levied  on  during  the  first  term  but 
not  sold  till  the  second  term.*®  But  if  the  sheriff  receives  the 
execution  after  the  expiration  of  his  term  of  office,  it  has  been 
held  that  his  sureties  for  that  term  are  not  liable  for  money 


in  force  "during  bis  continuance  in 
said  office."  Held,  under  a  similar 
statute,  that  it  was  in  force  until 
his  successor  was  qualified. 

87  McCormick  v.  Moss.  41  lU.  352. 

8S  Ingham's  Adm'rs  ▼.  McCombs, 
17  Mo.  558.  See,  also,  on  this  sub- 
ject, Warren  v.  The  State,  11  Mo. 
583.  And  in  State  v.  Lidwell,  11 
Mo.  App.  567,  it  was  held  that  the 
sureties  on  the  second  bond  of  a  con- 
stable who  was  his  own  successor 
were  liable  for  moneys  received  dur- 
ing the  time  covered  by  the  first 


bond,  where  the  default  occurred 
during  the  second  term. 

<«Elkin  V.  The  People,  3  Scam. 
(IlL)  207. 

*o  Tyree  v.  Wilson,  9  Gratt.  (Va.) 
59.  Where  an  estate  was  committed 
to  a  sheriff  for  administration,  and 
before  the  order  of  committal  an 
execution  in  favor  of  the  estate 
came  into  his  hands,  which  he  levied 
and  returned  not  sold  for  want  of 
bidders,  it  was  held  that  the  sure- 
ties on  his  official  bond  at  the  time 
of  the  levy  of  such  execution  were 
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realized  from  such  execution,  even  though  no  successor  of  the 
sheriff  has  qualified  and  he  is  acting  as  sheriff  de  f  acto.^^  Where 
judgment  of  ouster  from  ofiSce  was  given  against  a  sheriff,  but 
no  writ  of  discharge  was  issued,  and  afterwards  an  execution 
was  placed  in  his  hands  on  which  he  made  the  money,  it  was 
held  that  his  sureties  were  liable  for  such  money,  as  the  same 
was  received  by  him  colore  officii  and  he  remained  de  facto  in 
possession  of  the  office.^^  So  it  has  been  held  that  the  sureties 
of  a  constable  are  liable  for  money  collected  by  his  deputy 
after  the  constable  has  forfeited  his  office  by  removal  from 
the  stated*  But  where  a  sheriff  was  actually  removed  from 
office,  it  was  held  that  his  sureties  were  not  liable  for  any  of 
his  subsequent  acts.^^  The  constitution  of  a  state  provided  that 
a  sheriff  might  be  required  to  renew  his  bond  from  time  to 
time,  and  in  default  of  his  so  doing  his  office  should  be  deemed 
vacant.  A  statute  provided  that  he  should  renew  his  bond 
yearly,  but  did  not  expressly  say  his  office  should  be  vacant  if 
he  did  not  so  renew  it.  A  sheriff  failed  to  renew  his  bond, 
and  afterwards,  during  the  term  of  office  for  which  he  was 
elected,  made  default.  Held,  the  sureties  on  his  original  bond 
were  liable  therefor,  as  he  remained  sheriff  de  facto  by  virtue 
of  his  election.**^  The  sureties  of  a  sheriff  are  liable  for  money 
made  by  him  on  legal  process  during  his  official  term,  although 
it  is  not  demanded  by  the  party  entitled  thereto  until  after 
the  expiration  of  such  term.  The  obligation  of  payment  ac- 
crues during  the  term  of  office,  and  remains  after  the  expira- 
tion of  such  term.*® 


liable,  although  their  principal  may 
have  given  a  new  bond  as  sheriff  be- 
fore the  money  was  collected  and 
lost  through  his  neglect.  WooddeU 
V.  Bruff,  25  W.  Va.  465. 

4iGathbert  v.  Huggins,  21  Ala. 
349.  To  the  effect  that  the  sureties 
of  a  sheriff  who  has  an  execution 
in  his  hands  for  five  months  before 
going  out  of  ofSce,  but  makes  no 
levy,  and  after  going  out  of  office  re- 
eeives  the  money,  are  not  liable  for 
such  money,  see  McDonald  v.  Brad- 
■haw,  2  Kelly  (Oa.)  248.    . 


42  Kent  V.  Mercer,  12  Up.  Can.  (0. 
P.)  30. 
«s  State  V.  Muir,  20  Mo.  303. 
«« Dixon  V.  Caskey,  18  Ala.  97. 

4BDunphy  v.  Whipple,  25  Mich. 
10.  But  see  County  of  Scott  v.  Bing, 
29  Minn.  398,  wherein  the  sureties 
were  held  not  liable  under  a  statute 
expressly  declaring  the  office  of 
county  treasurer  vacant  in  case  of 
the  failure  of  the  incumbent  to  qual- 
ify as  provided  upon  re-election. 

46  King  V.  Nichols,  16  Ohio  St. 
80;  Brobst  v.  Skillen,  16  Ohio  St. 
382. 
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§  644.  Official  bond  effective  from  deliyery— When  a  lien  on 
real  estate— Wfaetber  non-performance  of  official  duly  excnaed 
by  order  of  court  forbidding  it.— An  official  bond,  like  any 
other  bond,  is  eflfective  only  from  the  time  of  its  delivery, 
which  is  usually  evidenced  by  its  acceptance  by  the  obligee.^ 
A  bank  treasurer  failed  to  give  his  official  bond  to  the  board 
of  directors  but  put  it  on  a  shelf  where  other  bank  papers  were  " 
temporarily  kept.  It  was  signed  by  two  of  the  trustees  as 
sureties,  was  never  formally  accepted.  Held,  that  there  was 
sufficient  evidence  of  delivery  to  sustain  a  judgment  against  the 
sureties.^  An  official  bond  is  never  a  lien  on  the  real  estate  of 
the  principal  or  the  sureties  imless  it  is  made  so  by  statute.^ 

iln  City  of  Grand  Bapids  ▼.  on  the  property  of  the  tax  col- 
United  States  Fidelity  &  Quaranty  lector,  and,  from  the  date  of  his  de- 
Co.,  128  Mich.  106,  87  N.  W.  Bep.  fault,  on  the  property  of  the  sure- 
104,  it  was  held  that  a  dty  treas-  ties  thereon  for  the  amount  of  any 
urer  's  official  bond  which  was  dated  judgment  that  may  be  rendered 
May  11,  1899,  and  accepted  by  the  against  such  tax  collector  for  the 
common  council  May  18,  1899,  bound  breach  of  any  official  duty. ' '  In 
the  surety  only  as  to  transactions  Gummings  v.  May,  110  Ala.  479,  20 
occurring  after  its  acceptance.  Fol-  So.  Bep.  307,  a  surety  mortgaged 
lowing  Hyatt  v.  Qrover  &  Baker  his  real  estate  before  judgment  was 
Sewing  Machine  Co.,  41  Mich.  2:25,  recovered  by  the  county  on  the  col- 
1  N.  W.  Bep.  1037,  in  which  case  lector's  bond,  but  subsequent  to  his 
an  employe's  bond  dated  July  11,  default.  Held,  in  a  suit  by  co-sure- 
1871,  and  delivered  August  23,  ties  for  subrogation,  that  the  lien 
1871,  was  held  to  have  been  not  in  of  the  bond  took  precedence  of  the 
existence  prior  to  the  latter  date,  lien  of  the  mortii^ges.  In  Bandolph 
The  court  said:  "It  is  not  to  be  as-  v.  Brown,  115  Aia.  677,  22  So.  Bep. 
sumed  that  the  surety  intended  to  524,  one  of  the  sureties  on  the  offi- 
become  responsible  for  acts  or  de-  dal  bond  of  a  probate  judge,  the 
linquencies  accomplished  before  he  amount  of  whose  defalcation  he  had 
bound  himself."  paid,  filed  a  bill  to  be  subrogated 

2  Johnson    v.    Gerald,    169    Mass.  to  the  right  of  the  state  to  foreclose 

500,  48  N.  E.  Bep.  764.  the  bond  on  the  homestead  of  the 

'The    Alabama    Code,    1896,    §§  judge,  the  bond  being  by  statute  a 

3994-5,    requires*  the    tax    collector  lien  on  the  real  estate  of  the  prin- 

to     execute     a     bond     conditioned  cipal  therein,  and  the  homestead  hav- 

''faithfully  to  discharge  the  duties  ing  already  been  sold  at  foreclosure 

of  his  office  which  are  or  may  be  sale  under  a  mortgage  which  was 

required  by  law  during  the  time  he  made  after  the  execution  of  the  offi- 

continues  therein  or  discharges  any  dal   bond.     It   was   held  that  the 

of  the  duties  thereof,"  and  provides  homestead  estate  was   not   exempt, 

that  "such  bond  shall  operate  from  and  that  the  mortgagee  and  the  pur- 

the  date  of  its  execution  (as)  a  lien  chaser  at  the  mortgage  foreclosure 

in  favor  of  the  state  and  county  sale  took  subject  to  the  prior  lien 
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Neither  a  public  ofiScial  nor  the  sureties  on  his  ofQcial  bond  are 
necessarily  excused  from  the  consequences  of  his  non-perform- 
ance of  a  duty  which  is  imposed  upon  him  by  the  terms  of  a 
statute  by  the  mere  fact  that  an  order  of  court  was  entered 
directing  him  not  to  perform  it.  It  may  be  the  ofQcial's  duty 
to  disregard  the  order.^ 


of  the  official  bond.  Bandolph  ▼. 
Billing,  115  Ala.  682,  22  So.  Bep. 
468,  was  a  like  suit  brought  on  an 
additional  bond  executed  after  the 
mortgiige  above  referred  to  and  it 
was  held  that  the  lien  thereof  was 
sabsequent  to  the  lien  of  the  mort- 
gage. The  second  bond,  said  the 
court  (p.  688),  "had  no  retroactive 
effect"  The  surety  in  it  "became 
liable  only  for  defaults  occurring 
subsequent  to  the  execution  of  the 
additional  bond.  •  *  The  mort- 
gage contract  (p.  689)  was  entered 


sheriff's  refusal  to  pay;  the  order 
of  the  county  court  directing  him 
not  to  pay  constituted  no  defense. 
No  citations.  Bond,  J.,  said:  "The 
plaintiff  could  have  proceeded 
against  the  county  court  on  the  orig- 
inal cause  of  action,  because  of  the 
order  of  the  court  to  the  sheriff  di- 
recting him  not  to  pay  the  orders, 
or  against  the  sheriff  on  his  bond. 
The  latter  course  was  followed,  as 
provided  for  by  the  Code  of  West 
Virginia,  and  no  good  reason  has 
been  shovm  by  either  the  sheriff  or 


into  without  reference  to  any  lien  the  county  court  why  the  orders  have 

in  favor  of  the  state,  to  be  created  not  been  paid.     The  sheriff  having 

by  any  additional  bond  to  be  after-  chosen  to  violate  his  legal  obliga- 

wards  executed,  and  without  refer-  tions,  and  to  ignore  the  statute  of 

ence  to  any  right  of  subrogation,  or  West  Virginia  prescribing  his  duties, 

other  right  or  remedy  of  complain-  there  has  been  a  breach  of  his  official 


ant,  which  might  spring  from  any 
bond  he  might  afterwards  execute  as 
surety.    •     •     " 

4  In  Spurlock  v.  State  (W.  Va.), 
52  Fed.  Bep.  382,  3  C.  C.  A.  151,  8 
U.  S.  App.  124,  the  county  court  of 
Wayne  county  made  an  order  direct- 
ing the  sheriff  of  that  county  not 
to  pay  the  interest  on  certain  county 
bonds  out  of  moneys  that  he  had 
collected  which  were  in  his  hands 
and  applicable  to  such  payment. 
This  seems  to  have  been  on  the 
ground  that  the  county  was  not  lia- 
ble for  the  bonds  because  they  had 
not  been  authorized  by  popular  vote. 
A  statute  made  it  the  duty  of  the 
sheriff  to  pay  the  bonds  out  of  the 
money  in  question.  The  court.  Ful- 
ler, Bond  and  Goff,  JJ.,  held  that 
the    sureties    were    liable    for    the 


bond,  for  which  he  and  his  sureties 
are  liable.  •  •  "  In  Sabin  v. 
Bamett  (C,  C.  Wash.),  79  Fed.  Rep. 
947,  where  a  sheriff  had  attached 
certain  perishable  property  and  sold 
it  and  had  refused  to  pay  the  pro- 
ceeds to  the  clerk  in  accordance  vrith 
an  order  of  the  court,  it  was  held 
that  there  was  no  breach  of  his  offi- 
cial bond.  The  statute  provided  that 
he  should  indorse  such  amount  on 
the  execution  and  then  pay  it  to  the 
clerk  forthwith  and  until  execution 
had  issued  there  could  be  no  default. 
The  court,  by  Hanford,  J.,  said  (p. 
950):  "There  is  no  way  that  a 
sheriff  could  protect  himself  or  his 
sureties  upon  his  official  bond  for 
the  proper  application  of  money 
that  comes  into  his  official  custody 
eoDcept  by  executing  legal  process  in 
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§  646.  Cases  holding  surety  of  ofBlcer  liable  for  his  acts 
after  expiration  of  his  official  term,  etc. — A  comity  treas- 
urer did  not  turn  over  his  office  to  his  successor  till  one  day 
after  his  term  of  office  expired,  and  on  that  day,  after  the  ex- 
piration of  his  office,  he  received  certain  moneys  in  his  official 
capacity.  Held,  the  sureties  on  his  official  bond  were  liable 
for  the  moneys  thus  received,  on  the  ground  that  he  was  de 
facto  the  treasurer,  and  the  sureties  would  not  be  permitted, 
to  set  up  that  he  was  not  treasurer  de  jure.*^  Where  a  com- 
missioner in  equity,  after  he  had  resigned  his  office,  and  before 
a  successor  had  been  appointed,  received  money  on  a  bond, 
which  he  had  taken  as  commissioner,  it  was  held  his  sureties 
were  liable  for  the  money  thus  received.®  Where  the  money 
and  property  of  an  infant  without  a  guardian  was  ordered  by, 
a  decree  of  a  county  court  to  be  paid  over  to  a  clerk  of  that 
court,  to  be  by  him  invested  and  managed  under  the  direction 
of  the  court,  and  for  the  use  of  the  infant,  and  the  statute 
provided  that  his  official  b*ond  should  be  liable  for  the  duties 
enjoined  by  the  court  in  relation  to  the  property,  it  was  held 
that  the  sureties  on  his  bond  when  the  order  was  made  were 
liable  for  money  received  by  him  after  his  term  of  office  had 
expired,  as  he  received  it  by  virtue  of  the  order  made  while 
they  were  liable.^  Where  a  bond  was  given  by  the  agent  of 
an  unincorporated  joint-stock  company  to  the  directors  for  the 
time  being,  conditioned  for  the  faithful  performance  of  his 
duties,  etc.,  and  the  directors  were  appointed  annually,  and 
changed  before  a  breach  of  the  condition  of  the  bond,  the 
agent  and  his  sureties  are  liable  in  an  action  brought  by  the 
obligees  in  the  bond  for  a  breach  happening  after  such  obli- 
gees went  out  of  office.  "It  is  true  the  directors  of  this  com- 
pany are  elected  annually,  but  the  company  has  not  said  that 


the  manner  prescribed  by  law.  *  * 
Now  in  this  case  *  *  the  most 
that  is  claimed  is  that  there  was  an 
order  of  court  made,  and  tbat  the 
sheriff  had  knowledge  of  it  and  con- 
sented to  it;  but  even  if  that  order 
of  court  could  be  deemed  a  writ,  it 
would  have  to  be  put  in  form  so  it 
could  be  treated  as  a  writ,  and  en- 
dorsements made  upon  it.  A  certi- 
fied cop7,  with  the  seal  of  the  court 


and  signature  of  the  derk,  would 
be  necessary  to  make  it  a  writ  upon 
which  the  sheriff  could  be  required 
to  act,  and  upon  which  he  could 
make  his  return.    •    •" 

B  Placer  Co.  v.  Dickerson,  45  Gal. 
12. 

« State  y.  Bird,  2  Bich.  Law  (S. 
C.)  99. 

T  Latham  v.  Fagan,  6  Jones'  Law 
(N.  €.)  62. 
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the  agent  shall  be  for  one  year  only;  his  appointment  is  dur- 
ing pleasure.  The  sureties  do  not  become  sureties  in  conse- 
quence of  their  confidence  in  the  directors^  but  of  their  confi- 
dence in  the  agent  whose  sureties  they  are."®  B,  having 
been  elected  by  the  city  council  of  Wheeling  collector  of  that 
city  for  the  unexpired  portion  of  the  current  term  of  the 
office,  and  having  continued  to  hold  and  exercise  the  duties  of 
the  office  after  the  expiration  of  the  current  term  and  until 
his  successor  was  elected  and  qualified,  held,  that  the  sure- 
ties on  his  official  bond  were  bound  to  the  same  extent  for 
any  default  while  in  office  after,  as  well  as  before,  the  expira- 
tion of  the  current  term  specified.®  The  surety  upon  a  treas- 
urer's official  bond  is  held  liable  for  a  balance  in  the  hands  of 
his  principal  at  the  end  of  his  term,  although  the  latter,  being 
re-elected  and  continuing  to  have  the  custody-  of  the  funds 
without  giving  a  new  bond,  embezzles  the  money  afterward, 
and  his  default  is  not  discovered  until  his  successor  is  duly 
qualified.10 

§  646.  Cases  holding  surety  on  official  bond  not  liable  for 
acts  of  officer  after  expiration  of  his  term. — ^A  civil  officer 
has  a  right  at  any  time  to  resign  his  office,  and  after  his  resig- 
nation has  been  received  at  the  proper  department,  his  surety 
is  not,  as  a  general  rule,  liable  for  any  of  his  subsequent 
acts.**  A  township  trustee  gave  bond  for  his  acts  during  one 
year  and  till  his  successor  should  be  elected  and  qualified. 
His  successor  was  elected  and  qualified,  and  the  next  day 
the  old  trustee  borrowed  money  on  the  credit  of  the  town- 
ship. Held,  his  sureties  were  not  liable  therefor.  He  was 
then  neither  an  officer  de  facto  nor  de  jure.**    So  it  has  been 

8  Anderson  v.  Longden,  1  Wheat.  n  United  States  v.  Wright,  1  Mc- 

85,  per  Marshall,  C.  J.     For  a  case  Lean  509. 

holding  under  peculiar  circumstances  ^^  Steinback  y.  The  State,  38  Ind. 

that  the  bond  of  a  deputy  collector  483.    In  City  Council  of  Montgomery 

covered  acts  done  after  a  subsequent  v.  Hughes,  65  Ala.  201,  it  is  held 

appointment    of    the    collector,    see  that  the  liability  of  a  clerk's  sure- 

Delacour  v.  Caulfield,  1  Irish  Com.  ties  ceases  with  the  expiration  of  his 

Law  669.  term  of  office,  notwithstanding  the 

•  Wheeling  v.  Black  et  al.,  25  W.  dty  charter  creating  the  office  pro- 

Va.  266.  Tided  that  upon   the  expiration  of 

10  Black  V.  Oblander,  135  Pa.  St.  his  term  he  should  continue  in  office 

626,  19  Atl.  Bep.  945.  until  his  successor  was  duly  elected 

and  qualified. 
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held  that  the  sureties  on  the  official  bond  of  the  trustee  of  the 
jury  fund  are  not  liable  for  money  received  by  him  after  the 
expii'ation  of  his  torm  of  office,  even  though  his  is  still  holding 
the  office  when  he  receives  the  money.*  ^  The  bond  of  an 
auctioneer  provided  that  he  should  perform  his  duty  to  all 
persons  who  should  employ  him  as  such  **  during  his  continu- 
ance in  office."  He  received  goods  and  advertised  them  for 
sale  during  his  official  term,  and  sold  them  in  pursuance  of 
the  notice  the*  day  after  his  term  expired.  Held,  his  sureties 
were  not  liable  for  the  proceeds  of  the  sale.**  A  constable's 
official  term  being  a  year,  a  note  was  put  into  his  hands  in  the 
year  1823,  and  he  received  the  money  due  on  it  in  1825.  Held, 
his  sureties  for  1823  were  not  liable  for  the  money  so  received.** 
Where  money  was  paid  to  the  deputy  of  a  clerk  and  master  in 
chancery  after  the  term  of  such  clerk  and  master  had  expired, 
but  while  he  was  still  filling  the  office  without  any  new  appoint- 
ment or  new  bond,  it  was  held  that  the  sureties  on  the  official 
bond  of  such  clerk  and  master  were  not  liable  for  the  money  so 
paid.*®  The  sureties  on  the  official  bond  of  a  school  district  col- 
lector have  been  held  not  liable  for  his  refusal  to  pay  over,  upon 
order  of  the  district  trustees,  moneys  received  during  a  term 
of  office  which  had  expired  at  the  time  the  order  was  made, 
and  with  respect  to  which  expired  term  the  bond  was  given; 
the  reason  being  that  the  default  did  not  occur  during  the 
term  for  which  the  sureties  were  liable.*^  A  county  treasurer 
was  elected  for  two  years,  and  gave  bond  with  sureties  for  the 
performance  of  his  duties  during  the  period  for  which  he  was 
elected,  and  until  the  election  and  qualification  of  his  successor. 
Before  the  expiration  of  the  term  it  was  extended  by  the  legis- 
lature for  about  three  months,  and  no  new  bond  was  given  by 
the  treasurer.  Held,  the  sureties  were  not  responsible  for  the 
official  conduct  of  the  treasurer  during  the  time  for  which 
the  term  was  extended.    The  legislature  had  no  power  to  ex- 

is  Oifut  y.  Commonwealth,  10  Bash  that  he  will  pay  over  aU  moneyB  re- 
(Kj.)  212.  ceived  by  virtue  of  his  office  the  Bare- 
ly Florence  V.   Richardson,   2   La.  ties  are  not  liable  for  moneys  re- 
Ann.  663.  ceived  by  him  after  he  is  ont  of  of- 
15  Governor  v.  Coble,  2  Dev,  Law  fice,  see  State  v.  Dailey,  4  Mo.  App. 
(N.  C.)  489.  172,  at  179,  action  on  the  bond  of  a 

i^HoUoman  v.  Langdon,  7  Jones'  clerk  of  court. 

Law  (N.  C.)  49.    To  the  effect  that  n  Overacre  ▼.  Garrett,  5  Laos.  (N. 

where  an  officer 's  bond  is  conditioned  Y.)   156. 
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tend  their  liability  beyond  the  precise  terms  of  their  contract, 
and  the  words  of  the  bond  must  be  understood  to  refer  to  the 
law  as  it  was  when  the  obligation  was  entered  into.^^  Where 
the  president  and  general  actuary  of  a  bank  for  a  certain  term 
gaye  bond  to  the  bank  with  surety  conditioned  that  he  would 
*'well  and  truly,  honestly  and  faithfully  perform  his  duties  as 
general  actuary/'  and,  after  the  resignation  of  his  position,  re- 
mained in  the  bank  as  clerk  and  book-keeper,  and  while  in  the 
latter  capacity  converted  funds,  it  was  held  that  the  sureties 
on  his  bond  as  actuary  were  not  liable.^® 

§647.  When  surety  on  old  bond  of  officer  discharged  if 
under  requirement  of  statute  he  give  new  bond. — ^Where  a 
statute  provides  that  an  officer  who  has  already  given  bond 
and  is  exercising  an  office  may  be  required  to  give  a  new 
bond,  but  does  not  make  provision  for  the  discharge  of  the 
sureties  on  the  old  bond,  tUe  giving  of  such  new  bond  does 
not,  as  a  general  rule,  discharge  the  sureties  on  the  old  bond.^ 
Where,  in  such  case,  such  second  bond  is  given,  the  sureties 
thereon  may  be  sued  for  a  default  of  the  principal  before  any 
suit  is  brought  against  the  sureties  on  the  first  bond.^^  The 
curator  of  an  estate  having  given  bond  committed  a  default 
and  was  afterwards  ruled  to  give,  and  gave,  a  new  bond  with 
different  sureties ;  the  effect  of  which  new  bond  was,  by  stat- 
ute, to  discharge  the  first  sureties  from  all  future,  but  no  past, 

i<  Brown  v.  Lattiinore,  17  Cal.  93.  ties  on  the  old  bond  are  not  dis- 

19  Jennery  ▼.  Olmstead,  90  N.  T.  charged  thereby,  see  State  y.  Wolff, 

863.  10  Mo.  App.  95.    To  the  effect  that 

M  People  ▼.  Corrj,  59  111.  35,  with  the  giving  of  a  new  bond  does  not 

reference  to  bond  of  administrator,  discharge   the   sureties   on   the   old 

To  similar  effect,  with  reference  to  bond,  see  further,  State  v.  Hull,  53 

bond  of  goardian,  see  Hutchcraft  v.  Miss.   626.     See    generally   on   this 

Bhrout,   1  T.  B.  Mon.   (Ky.)    206;  subject,  Jones  v.  Bitter's  Adm'r,  56 

Commonwealth  v.  Cox's  Adm'r,  36  Ala.  270;   State  v.  Sappington,  67 

Pa.  St.  442;  Jones  v,  Blanton,  6  Ired.  Mo.  529.    To  the  effect  that  if,  after 

Eq.  (N.  C.)  115;  Tost  v.  State,  80  the   giving  of   a  second  bond,   the 

Ind.  350;  Conover's  Case,  35  N.  J.  sureties  upon  the  first  bond,  upon 

Eq.  108;  Eichelberger  y.  Gross,  42  petition  therefor,  are  discharged,  the 

Ohio  St.  549.    And  with  reference  to  sureties  on  the  second  bond  are  not 

bond  of  testamentary  trustee,  Com-  thereby  released,  see  Brooks  y.  Whit- 

monwealth  v.  Bisdon,  8  Phila.  (Pa.)  more,  139  Mass.  356,  31  N.  E.  Bep. 

23.    See,  also,  Wood  v.  Williams,  61  731. 

Mo.  63.     To  the  effect  that  a  new  n  Pinkstaff  y.  The  People,  59  HI. 

bond  given  by  a  public  administrator  148.     And  see  Brown  y.  State,  23 

is  merely  eomulatiye,  and  the  sure*  Kan.  235. 
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liability.  The  curator  carried  the  amount  of  the  defalcation 
into  his  accounts,  after  giving  the  new  bond,  so  as  to  render 
the  sureties  thereon  liable  for  the  same,  and  judgment  was  had 
against  them  therefor.  Held,  the  sureties  on  the  first  bond 
were  liable  for  all  defaults  of  the  curator  which  were  actually 
committed  while  they  were  sureties,  even ,  though  judgment 
for  the  same  default  had  been  recovered  against  the  sureties 
on  the  second  bond.^^  ^  statute  provided  that  if  the  surety  of 
a  guardian  desired  to  be  released  he  should  take  certain  steps, 
and  **if  a  guardian  shall  give  new  bond,  when  ruled  to  do  so 
by  the  court,  his  former  security  shall  not  be  bound  for  any 
act  of  his  thereafter."  Upon  proper  proceedings  the  county 
court  ordered  a  surety  on  a  guardian's  bond  to  be  discharged 
"from  all  loss  and  damage,"  a  new  bond  being  executed. 
Held,  the  surety  was  discharged  from  all  liability  on  accoimt 
of  what  had  before  occurred  as  well  as  of  what  might  there- 
after occur.^^  Under  a  similar  statute  it  has  been  held  that 
the  surety  was  discharged  by  the  mere  fact  of  the  new  bond 
being  given  without  any  order  of  court  discharging  him.^* 


22  state  V.  Drury,  36  Mo.  281.  And 
where  an  executor  pledged  notes  be- 
longing to  the  estate  for  his  private 
purposes,  in  consequence  of  which 
thej  were  lost  to  the  estate,  the  sure- 
ties on  the  bond  existing  at  the  date 
of  the  conversion  of  the  notes  were 
held  liable,  even  though  the  executor 
had  subsequently  given  an  additional 


verdict  in  the  action  on  the  second 
bond  barred  a  recovery  in  the  action 
on  the  first  bond.  State  v.  Moses,  20 
S.  G.  465.  The  court  said,  in  effect, 
that,  if  the  clerk  committed  any 
breach  of  his  official  bond  prior  to 
the  giving  of  the  second  bond,  such 
default  would  render  the  sureties  on 
the  first  bond  liable,  and  if  such  de- 


bond  carrying  down  the  balance  due    fault  continued  after  the  second  bond 


the  estate,  so  as  to  make  the  sure- 
ties on  the  latter  bond  also  liable. 
State  V.  Beming,  6  Mo.  App.  105,  af- 
firmed in  74  Mo.  87.  And  to  similar 
effect,  see  Wolff  v.  Schaeffer,  74  Mo. 
154.  A  clerk  of  court  executed 
an  official  bond,  and  two  years 
thereafter  one  of  the  sureties  there- 
on, desiring  to  be  relieved  from  his 
suretyship,  the  clerk  executed  a  new 
bond  with  sureties.  An  action 
was  commenced  on  the  first  bond, 
pending  which  a  verdict  was  returned 
against  the  clerk  and  the  sureties 
on  his  second  bond.  Held  that  it  was 
error  to  instruct  the  jury  that  the 


was  given,  the  sureties  on  that  bond 
would  of  course  be  liable.  The  sec- 
ond bond  was  not  a  substitution  for 
the  first  in  the  sense  that  it  operated 
a  release  of  the  sureties  on  the  first 
bond  from  liability. 

28  Watts  V.  Pettit,  1  Bush  (Ky.) 
154;  Moore  v.  Potter,  9  Bush  (Ky.) 
357. 

24  Lane  v.  The  State,  27  Ind.  108. 
See,  also,  on  this  subject.  United 
States  V.  Wardell,  5  Mason,  82. 
Where  a  probate  court  was  empow- 
ered by  statute  to  accept  a  new  bond 
from  a  guardian  in  lieu  of  a  former 
one,  and  a  new  bond  had  been  so 
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§  648.  The  same  continued.— A  statute  provided  that  the 
sureties  of  a  justice  of  the  peace  might  give  notice  that  they 
were  no  longer  willing  to  be  bound  for  him,  and  that  if  he 
should  give  other  security  ''to  the  satisfaction  of  the  trustees/* 
his  first  sureties  should  be  discharged.  Such  a  notice  having 
been  given  by  the  first  sureties  of  a  justice,  he  procured  other 
persons  to  subscribe  their  names  to  his  official  bond,  but  no 
seals  were  attached  to  their  names,  nor  were  such  names  con- 
tained in  the  body  of  the  bond.  Held,  the  first  sureties  w^re 
not  discharged.  "No  other  security  was  given;  none  at  alL^^s 
Part  of  the  sureties  on  the  official  bond  of  a  county  treasurer 
applied  for  and  obtained  a  discharge  from  liability  as  such 
sureties  under  a  statute  making  provision  therefor,  and  the 
treasurer  gave  a  new  bond.  A  default  occurred  after  the  dis- 
charge of  the  sureties  aforesaid,  and  it  was  held  that  the 
remaining  sureties  on  the  first  bond  were  not  liable  therefor. 
The  court  said  that  the  discharge  of  any  one  of  the  sureties 
so  altered  the  contract  as  to  discharge  all  the  others.2«  Where 
a  statute  provides  that  sureties  on  an  official  bond  may  be 
discharged  by  proceedings  before  certain  persons,  the  proceed- 
ings must  be  had  before  the  persons  who,  at  the  time  of  the 
proceedings,  have  the  right  to  grant  such  discharge,  and  not 
before  the  persons  who  had  the  power  to  grant  the  discharge 
when  the  bond  was  given,  if  such  persons  have  been  changed 
in  the  meantime.^^ 

§  649.  Liability  of  surety  on  second  bond  for  same  term  of 
officer. — ^When  an  officer  during  his  term  gives  an  additional 
bond  in  pursuance  of  the  requirements  of  a  statute  or  other- 
wise, whether  the  sureties  in  the  last  bond  are  liable  for  any 
default  happening  before  the  time  they  signed  often  becomes 


given,  it  was  held  that  the  sureties 
on  the  former  bond  were  not  liable 
for  defaults  of  the  guardian  subse- 
quently occurring.  Spencer  v. 
Houghton,  68  Cal.  82. 

ss  Stevens  v.  Allmen,  19  Ohio  St. 
485,  per  Brinkerhoff,  G.  J. 

"People  V.  Buster,  11  Cal.  215. 
See,  to  this  point,  Spencer  v.  Hough- 
ton, 68  Gal.  82. 

27  People  V.  Evans,  29  Gal.  429. 
Holding   that   sureties   on   different 


bonds  of  an  administrator,  when 
their  liability  is  the  same,  may  be 
sued  together  in  the  same  suit,  see 
PoweU  V.  Powell,  48  Gal.  234.  Hold- 
ing that,  where  several  sureties  sign 
an  official  bond,  each  binding  him- 
self '' severally  for  the  sum,  and  the 
sum  alone,"  set  opposite  his  name, 
a  joint  action  cannot  be  maintained 
against  them  for  the  amount  of  the 
bond,  see  State  ▼.  Powers,  52  Miss. 
198. 
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an  important  question.  Where  a  statute  provided  that  upon 
application  by  the  sureties  of  an  administrator  he  might  be 
required  to  execute  ''a  further  bond  for  the  performance  of 
the  condition  of  the  former  bond/'  and  such  a  bond  was 
given  with  such  a  condition,  it  was  held  that  the  surety  on 
such  last  bond  was  liable  for  all  defaults  of  the  guardian  oc- 
curring both  before  and  after  the  execution  of  such  last  bond.'® 
But  where  under  the  same  statute  a  new  bond  was  given  by 
an  executrix,  conditioned  that  she  would  ^^well  and  truly  and 
faithfully  perform  the  duties  and  trusts  committed  to  her  as 
executrix/'  it  was  held  that  the  surety  in  such  new  bond  was 
liable  only  for  subsequent  defaults  of  the  executrix.**  Where 
a  guardian  was  ordered  by  the  probate  court  to  give  supple- 
mental security,  and  a  new  surety,  in  pursuance  of  such  order, 
signed  the  old  bond  of  the  guardians,  it  was  held  that  he 
thereby  became  liable  for  all  acts  of  the  guardian  from  the 
time  the  bond  was  first  executed.^^^ 

ssAnnstrong    v.     The    State,    7  626,  645.    And  see  Lacoste  ▼•  Spli- 

Blackf.    (Ind.)    81.     To  similar  ef-  valo,  64  CaL  35,  where  it  is  held 

feet,  see  Steele  v.  Beese,  6    Yerg.  that  an  administrator's  bond  given 

(Tenn.)  263;  Treasurers  v.  Taylor,  2  pursuant  to  an  order  of  court  re- 

Bailey,  Law  (S.  C.)  524.    See,  also,  quiring  ''further  and  additional  se- 

Enicks  v.  Powell,  2  Strobh.  Eq.  (S.  curity "  is  cumulative.  The  court  wiy 

G.)   196;  State  ▼.  Moses,  IB  S.  C.  that  the  purpose  of  requiring  it  is 

366.     Under  the  Mississippi  Code,  to  strengthen  the  security  previously 

the  probate  court,  if  it  has  reason,  given,  and  the  sureties  on  such  bond 

for  any  cause  whatever,  to  believe  are  liable  for  the  faithful  execution 

that  the  first  surety  on  a  guardian's  of  the  duties  of  their  principal  with* 

bond  is  insufficient,  or  was  so  when  out  regard  to  the  time  of  the  execu- 

taken,   may   order   or  take  "addi-  tion  of  the  bond.    To  the  effect  that 

tional"  security;  and,  when  so  ta-  the  giving  of  the  second  bond  does 

ken,  the  new  or  additional  security  not  impair  the  liability  of  the  snre- 

is  liable  for  all  past  as  well  as  future  ties  on  the  bond  already  given,  see 

breaches,   of   the    guardian's    duty.  City  of  New  Orleans  v.  Gauthreauz, 

State  V.  Hull,  53  Miss.  626.    In  sus-  36  La.  Ann.  109. 

taining  this  holding  the  court  reason  m  The  State  v.  Hood,  7  Blackf. 

thus:     "The  term  'additional'  em-  (Ind.)  127.    And  to  same  effect,  see 

braces  the  idea  of  joining  or  unit-  Williams  v.  The  State,  89  Ind.  570. 

ing  one  thing  to  another,  so  as  there-  To  the  effect  that  the  sureties  on  the 

by  to  form  one  aggregate.     *     *  new  bond  of  a  guardian  are  liable 

'Additional  security'  is  that  which,  for  all  moneys  or  property  in  his 

united  with  or  joined  to  the  former,  hands  at  the  time  of  the  execution  of 

is  deemed  to  make  it  as  an  aggre-  the  bond,  see  Moody  v.  State,  84  Ind. 

gate  sufficient  as  a  security  from  the  433. 

beginning. ' '    State  v.  Hull,  53  Miss.  so  Ammons  v.  The  People,  11  HL  6. 
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§  650.  Liability  of  sureties  on  different  bonds  of  same  oflScer 
for  same  term. — ^A  postmaster  gave  a  bond  conditioned  for 
his  good  behavior  in  office,  and  while  in  office  gave  another 
bond,  with  other  sureties,  but  with  the  same  condition  as 
the  first,  and  afterwards  continued  iq  the  office.  Held,  that 
giving  the  second  bond  did  not  release  the  sureties  in  the  first, 
but  the  sureties  in  both  bonds  were  equally  liable  for  all  de- 
faults of  the  principal  occurring  after  the  second  bond  was 
given.^i  The  sureties  on  the  second  bond  of  an  officer  may 
lawfully  stipulate  in  the  instrument  that  they  shall  not  be 
liable  until  all  the  remedies  on  the  first  bond  are  exhausted.^^ 
In  June,  1854,  H  was  elected  sergeant  of  a  city  for  three 
years,  and  gave  bond  with  sureties  in  the  sum  of  $30,000,  con- 
ditioned that  he  should  faithfully  '^discharge  the  duties  of  his 
said  office."  Afterwards,  as  the  law  permitted,  he  was  in 
1855  required  to  give  a  new  bond,  and  did  so  in  the  sum  of 
$60,000,  with  other  sureties,  both  bonds  having  the  same  con- 
dition. Twenty  days  before  the  last  bond  was  given,  the  ser- 
geant received  money  which  he  did  not  pay  over.  Held,  the 
sureties  on  both  bonds  were  equally  liable  for  his  default,  the 
breach  of  the  bonds  consisting  not  in  receiving  the  money,  but 
in  failing  to  pay  it  over.^s  The  treasurer  of  a  coUectorate  was 
found  to  have  been  a  party  with  others  in  embezzling  govern- 
ment moneys  in  his  collectorate,  the  defalcations  extending 
over  several  years.  A  bond  with  surety  had  been  given  for 
the  collector's  acts,  and  three  renewal  bonds  had  been  signed 
by  the  same  surety  during  the  period  the  treasurer  was  in 
office,  but  the  surety  did  not  ask  that  the  old  bonds  should  be 
delivered  up  to  him  when  the  renewal  bonds  were  given. 
Held,  the  renewal  bonds  did  not  discharge  the  surety  from 
his  liability  under  the  first  bond.^*  It  has  been  held  that  the 
sureties  on  the  general  bond  of  a  county  treasurer  are  not 
liable  for  his  failure  to  pay  over  moneys  collected  by  him  on 
account  of  school  and  university  lands,  where  there  is  a  stat- 

si  Postmaster-General    v.  Munger,  administrator,  ehaU  be  the  primary 

2  Paine  189.    And  see,  to  same  ef-  security,   see  Glenn  ▼.   Wallace,    4 

feet,  Allan  v.  The  State,  61  Ind.  268.  Btrob.  Eq.  (S.  G.)  149. 

S2  Harrison  ▼.  Lane,  5  Leigh  (Va.)  **  Gorprew    v.    Boyle,    24    Gratt 

414.     To  the  eifect  that  the  court  (Va.)  284. 

may  require  a  new  bond,  which,  as  s^LaUa  Bunseedhur  ▼.  The  Ben- 

between  the  sureties  thereon  and  the  gal  Government,  14  Moore's  Indian 

sureties  on  an  old  bond  of  the  same  Appeals  86. 
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ute  requiring  a  special  bond  with  reference  to  such  lands,  and 
such  a  bond  is  given.^^  It  has  been  held  that  the  sureties  on  h 
guardian's  general  bond,  and  on  a  bond  given  by  him  upon 
sale  of  the  ward 's  real  estate,  are  all  liable  for  the  proceeds  of 
such  sale.  The  latter  are  liable  because  they  expressly  agreed 
to  become  so,  the  former  because  when  the  money  was  real- 
ized it  became  the  personal  estate  of  the  ward,  which  their 
bond  covered,^^ 

§  661.  The  same  continued. — ^A  sheriff  collected  money  on 
execution  and  renewed  his  bond  before  the  money  was  de- 
manded of  him.  The  condition  of  the  bond  provided  that  the 
sheriff  should  ''well  and  truly  perform  all  and  singular  the 
duties  of  sheriff,  as  enjoined  on  him  by  the  laws  of  •  • 
(the)  state,  and  pay  over  all  moneys  collected  by  him  by  virtue 
of  his  office  as  required  by  law."  Held,  that  if  the  sheriff  ap- 
propriated  the  money  to  his  own  use  after  the  making  of  the 
last  bond  the  sureties  thereon  were  liable  for  such  money .^ 
A  justice  of  the  peace  collected  money  by  virtue  of  his  office, 
and  was  afterwards  elected  his  own  successor,  and  gave  a  new 
bond.  Afterwards  the  sureties  on  his  new  bond  applied  to 
be  discharged,  and  they  were  ordered  so  to  be  upon  a  new 
bond  being  given,  which  was  done,  conditioned  to  pay  all 
money  that  might  come  into  the  hands  of  the  justice  ''by 

*s  state  ▼.  Young,  23  Minn.  551.  Mayes,  54  Miss.  417,  followed  asd 

See,  also.  County  of  Bedwood  v.  Tow-  afSrmed  in  State  ▼.  Felton,  59  Miss, 

er,  28  Minn.  45;  County  of  Scott  ▼.  402.    And  in  Broad  v.  City  of  Paiis, 

Bing,  29  Minn.  398.    And  se^  also,  66  Tez.  119,  it  was  held  that  the 

Board  of  Superyisors  v.  Ehlers,  45  sureties  on  a  city  treasurer 's  general 

Wis.  281,  where  it  was  held  that  the  bond  were  not  liable  for  a  defalca- 

sureties  on  the  general  bond  of  the  tion  of  a  school  fund,  when  that  fund 

treasurer  of  Milwaukee  were  not  lia-  was  secured  by  special  bond, 

ble  for  his  failure  to  safely  keep  and  *«  Elbert  ▼.  Jacoby,  8  Bush  (Ky.) 

disburse  moneys  collected  on  a  spe-  542.     Holding,   under  peculiar  cir- 

cial     ''court-house     fund,''    where  cumstances,  the  sureties  of  a  school 

the     statute     creating     such     fund  commissioner  liable  for  money  in  the 

required    special     bond    with    ref-  hands  of  their  principal  during  the 

erence     thereto.       And     see,     also,  period  covered  by  their  bond,  where 

Board  of  Supervisors  v.  Pabst,  70  several  bonds  have  been  given  during 

Wis.  352.     So  sureties  on  a  county  the  principal's  term,  see  Miller  v. 

treasurer 's  general  bond  are  held  not  County  of  Macoupin,  2  Oilman  (HI.) 

liable  for  his  default  in  relation  to  a  50.      See   The    Queen   v.   Black,    6 

school  fund,  where  there  ib  a  stat-  Ezchq.  Bep.  of  Can.  245,  cited  note 

ute  requiring  a  special  bond  with  20,  §  660. 

reference  to   such   fund.     State  v.  ^f  The  Governor  ▼.  Bobbins,  7  Ala. 

79. 
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virtue  of  his  ofSce/'  Held,  the  sureties  on  this  last  bond  were 
not  liable  for  the  money  so  colleeted.^^  A  guardian  formed  a 
partnership,  and  the  firm  borrowed  from  the  guardian  money 
belonging  to  his  ward,  giving  the  note  of  the  firm  payable  to 
the  guardian.  After  the  giving  of  this  note  the  guardian  exe- 
cuted a  new  bond.  The  guardian  made  no  effort  to  collect 
the  note.  Held,  that  the  sureties  on  the  new  bond,  upon  the 
subsequent  insolvency  of  the  firm,  were  liable  for  the  value  of 
the  note.'* 

§  662.  When  oflSoer  holds  for  several  terms,  surety  during 
tame  when  default  occurs  liable. — ^When  an  office  has  been 
held  by  the  same  person  for  two  or  more  terms  with  difl'er- 
ent  sets  of  sureties  for  each  term,  and  a  defalcation  or  dere- 
liction of  duty  occurs  on  the  part  of  the  officer,  as  a  general 
rule  those  sureties  only  will  be  liable  who  were  bound  for 
his  acts  at  the  time  such  defalcation  or  dereliction  of  duty 
occurred.  Thus,  a  master  in  chancery  was  elected  four  times 
successively,  and  gave  bonds  each  time  with  different  sure- 
ties. Held,  that  where  he  was  ordered  by  the  court  to  invest 
funds  in  his  hands  and  neglected  to  do  so,  the  sureties  then 
liable  were  responsible  for  his  neglect.  So  where  he  failed 
to  deposit  in  bank  as  ordered  by  the  court,  his  sureties  for 
that  term  were  liable.*^  A  party  was  elected  county  treasurer 
for  two  years  and  gave  bond  as  such.  He  was  re-elected  to 
the  same  office  for  the  two  years  next  following,  and  con- 
tinued in  the  office,  but  did  not  qualify  or  give  a  new  bond. 
Held,  the  responsibility  of  the  sureties  ceased  at  the  end  of 


88  Thompson  v.  Dickerson,  22  Iowa 
360. 

80  McWilliams  v.  Norfleet,  63  Miss. 
183.  The  court  saj :  '  *  They  are  lia- 
ble not  only  for  money  and  assets 
of  the  ward's  estate  which  actually 
came  into  the  hands  of  the  guardian 
after  the  second  bond  was  executed, 
but, also  for  such  as  he  might  and 
could  have  collected,  and  reduced  to 
possession  by  a  faithful  administra- 
tion of  his  ofKce." 

40  Street  ▼.  Laurens,  5  Bich.  Eq. 
(8.  C)  227.  Holding  that  the  sure- 
on  a  sheriff's  bond  when  he  re- 


ceives money  are  liable  for  such 
mon^,  although  the  property  from 
the  sale  of  which  it  was  realized  was 
sold  during  a  previous  term,  see 
State  V.  McGormack,  50  Mo.  568. 
Holding  that  where  a  master  in 
chancery  executes  a  decree  during  his 
first  term  of  office  by  taking  notes 
for  lands  sold,  and  after  his  re-ap- 
pointment receives  money  on  the 
same,  which  he  fails  to  pay  over,  the 
sureties  upon  the  second  bond  are 
liable,  and  not  those  upon  the  first, 
see  McLain  v.  People,  85  IlL  205. 
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the  first  term.^^  A  party  was  collector  of  taxes  for  the  year 
1854,  and  also  for  the  years  1855  and  1856,  and  gave  bonds 
with  different  sureties  for  each  year.  He  appropriated  to  his 
own  use,  and  never  accounted  for,  part  of  the  money  collected 
for  1854.  In  1857  the  town  authorities  appropriated  from 
money  received  on  the  assessments  of  1855  and  1856  a  sum  to 
make  up  the  defalcations  of  1854,  and  the  sureties  for  1854, 
being  sued  for  the  default,  set  up  the  above  facts  as  a  defense. 
Held,  they  were  no  defense,  and  the  appropriation  so  made  did 
not  discharge  such  sureties  and  throw  the  burden  on  the  sure- 
ties for  other  years.*^  A  sheriff's  sureties  for  an  official  term 
during  which  he  misappropriated  the  proceeds  of  a  sale  are 
liable  though  no  demand  was  made  for  such  proceeds  until 
after  a  new  set  of  sureties  for  the  next  ensuing  term  had 
become  liable.*' 


41  Ckionty  of  Wapello  v.  Bingham, 
10  Iowa  39.  To  Bimilar  effect,  see 
People  y.  Aikenhead,  5  CaL  106.  See 
the  same  holding  in  Ckiunty  of  Scott 
V.  Ring,  29  Minn.  398,  but  under  a 
statute  declaring  Buch  office  Tacant 
in  case  of  the  incumbent's  failure  to 
qualify  or  give  bond  as  required.  The 
rule  releasing  the  responsibility  of 
the  sureties  on  the  bond  for  the  first 
term  is  held  not  altered  by  the  eze« 
cution  of  a  bond  with  sureties  for 
the  second  term.  Wilson  v.  Wright, 
83  Ga.  38. 

4«  Porter  ▼.  Stanley,  47  Me.  515. 
Holding  that  the  surety  on  the  gen* 
eral  bond  of  a  deputy  assessor  is  lia- 
ble  for  his  acts  after  his  re-appoint- 
ment, when  he  would  have  continued 
to  hold  the  office  without  any  new  ap- 
pointment, see  Kruttschnitt  ▼. 
Hauck,  6  Nev.  163.  To  the  general 
effect  that  the  sureties  upon  the  bond 
of  an  officer  for  a  succeeding  term 


The  State,  101  Ind.  284,  in  which 
case  a  guardian  was  discharged 
without  having  accounted  for  the 
ward's  money  in  his  hands  and 
then  reappointed  with  a  new  bond. 
Held  that  the  sureties  on  his  origi- 
nal bond  alone  were  liable  for  his 
failure  to  account  for  monejii  re- 
ceived under  the  first  guardianship. 
Citing  Lowry  v.  State,  64  Ind.  421. 
The  removal  of  a  receiver  of  publie 
moneys  was  held  not  to  release  his 
sureties  until  all  moneys  received  by 
him  had  been  accounted  for.  Smith 
V.  United  States,  170  U.  S.  372,  42 
L.  Ed.  1074,  18  Sup.  Ct.  Bep.  626, 
affirming  45  Pac.  Bep.  341.  See 
note  33,  §  737. 

«8lii  People  V.  Kendall,  14  Colo. 
App.  175,  the  sheriff  converted  the 
proceeds  of  his  sale  of  personal  prop- 
erty seized  by  him  under  a  writ  of 
attachment.  Before  final  judgment 
in  the  attachment  suit,  the  sheriff 


are  under  no  legal  obligation  to  make    entered  upon  a  new  term  and  gave  a 


good  a  default  occurring  in  a  pre- 
vious term,  see  Potter  v.  Board  of 
Trustees,  11  Bradw.  (111.  App.)  280; 
State  V.  Orr,  12  B.  J.  Lea  (Tenn.) 
725;  Bowen  v.  Evans,  1  B.  J.  Lea 
(Tenn.)    107.     But  see  Naugle  v. 


new  official  bond  and  during  thai 
term  demand  having  been  made  for 
the  money,  defaulted  in  payment  of 
it.  Held,  that  the  sureties  on  his 
earlier  bond,  which  was  in  force  at 
the  time  of  the  sale,  were  liable..  Tha 
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§  663.  Liability  of  surety  to  default  occturing  before  execu- 
tion of  bond— Presumptions  as  to  time  of  default. — Where  a 
default  occurring  before  tbe  execution  of  the  bond  is  con- 
tinued after  its  execution  the  sureties  on  the  bond  are  held 
liable  for  it.  Defendants  were  sued  as  sureties  on  each  of  two 
official  bonds  of  Hodgson  as  register  in  chancery  at  Mobile 
executed  in  1893  and  1894  respectively.  Hodgson,  who  had 
held  the  office  continuously  from  1887  to  1896,  and  part  of 
whose  duty  was  **  receiving  and  safely  keeping,  until  the  court 
orders  its  disposition,  money  paid  into  court  in  the  progress 
of  pending  causes,"  received  about  $700  belonging  to  McGrath 
et  al.,  minors,  in  1887,  and  in  June,  1887,  was  ordered  by  the 
court  to  invest  it  in  buying  a  home  for  the  minors.  On  Dec. 
6, 1888,  he  reported  that  he  had  bought  two  lots  with  part  of 
the  money  and  had  a  balance  of  $611.57  on  hand  with  which 
to  build,  which  report  was  duly  confirmed  but  no  accounting 
was  ever  made  as  to  the  balance  and  there  was  little  satis- 
factory evidence  as  to  what  became  of  it.  The  jury  having 
found  a  verdict  for  $611.57  with  interest  from  Dec.  6,  1888, 
upon  which  judgment  was  entered,  the  court  reversed  the  judg- 
ment on  the  ground  that  defendants  could  not  in  any  event 
be  chargeable  with  interest  from  a  time  earlier  than  the  execu- 
tion of  the  first  of  their  two  bonds.  The  court  held  that  the 
liability  of  Hodgson  as  register  continued  until  he  invested  the 
balance  in  a  building  as  required  by  the  court's  decree.  If  he 
invested  it  in  any  other  manner  such  investment  was  a  defalca- 
tion, a  breach  of  his  official  duty.  If  such  breach  of  official 
duty  occurred  prior  to  the  execution  of  the  two  bonds  on  which 
defendants  were  sureties,  defendants  were  not  liable  under  the 

court  said   (p.  179):     ''Under  tlie  ceeded  by  another  or  succeeded  him* 

ancient  law,  and  this  is  still  the  rule  self.     The  result  was  in  all  cases 

in  the  absence  of  a  statute,  when  an  precisely  the  same.    This  rule  has  in 

execution  or  attachment  was  placed  no   measure  been   modified   by   our 

in  the  hands  of  an  officer  for  service  statute.     *     *     The  sheriff's  bond 

and  he  commenced  the  service,  he  under  our  statute  contains  three  sep- 

continued  its  execution  to  the  end,  arate  conditions  and  no  one  of  them 

made  sales  of  the  property  thereun-  requires  him  to  turn  over  to  his  sue- 

der,  collected  the  money  and  was  re-  cesser  the  moneys  which  came  into 

sponsible  to  the  execution  plaintiff  his  hands  by  reason  of  the  perform- 

for  the  proceeds.    It  made  no  differ-  ance  of  his  official  duties.    This  he  is 

ence  whether  he  remained  in  office  or  bound  to  pay  over  to  the  party  to 

went  out  of  it ;  whether  he  was  sue-  the  suit.    *    * " 
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general  principle  that,  in  the  absence  of  statute  or  of  express 
provision  in  the  bond,  sureties  on  ofiScial  bonds  are  not  liable 
for  the  defaults  or  delinquencies  of  the  principal  occurring, 
before  the  execution  thereof.  It  was  for  the  jury  to  deter- 
mine whether  the  money  remained  in  the  register's  hands  at 
the  time  of  the  execution  of  cither  of  the  bonds.  If  prior  to 
the  execution  of  either  bond  he  had  loaned  it  out  and  never  got 
it  back  the  sureties  were  not  liable,  but  if  he  had  collected  it 
back  subsequent  to  the  execution  of  either  bond,  the  sureties 
on  that  bond  were  liable.  The  sureties  were  liable  for  interest 
from  the  date  of  the  defalcation  provided  it  occurred  subse- 
quent to  the  execution  of  either  of  their  bonds  and  it  was 
error  for  the  trial  court  to  allow  interest  from  an  earlier 
date.**  There  seems  to  be  no  presumption  of  law  as  to  the 
time  when  a  defalcation  occurred.*^ 

§  654.  When  bill  of  discovery  to  ascertain  time  of  defalca- 
tion may  be  brought  against  principal  and  different  sets  of 
sureties. — When  a  guardian  is  charged  by  his  ward  with  hav- 
ing been  guilty  of  misuse  of  the  ward's  funds,  and  he  has 

44  McPhiilips  V.  McGrath,  117  Ala.  thereafter    accounted    for    $228.79 

549,  23  So.  Rep.  721.  more    than    he   thereafter    received. 

4&  McPhiilips  v.  McGrath,  117  Ala.  When  he  ceased  to  be  postmaster  in 

549,  23  So.  Bep.  721,  supra.    In  this  1894  his   defalcations  amounted  to 

case  the  court  said:     '^ There  is  no  $717.10,  all  of  which  had  occurred 

legal  presumption  that  the  fund  was  prior  to  Oct.  1,  1892.  Held,  that  the 

converted    or    misappropriated    by  sureties  on  the  new  bond  were  not 

Hodgson,  before  the  execution  of  the  liable.     Citing  United  States  v.  Irv- 

bonds  on  which  the  defendants  are  ing,  1  How.  (IT.  S.)  250,  11  L.  Ed. 

his  sureties,  as  there  is  no  such  pre-  120,  and  United  States  v.  Stone,  106 

sumption  that  until  the  execution  of  U.  S.  525,  529,  1  Sup.  Ct.  Rep.  287, 

the  bonds  it  remained  in  his  keeping.  27  L.  Ed.  163.    The  D.  G.  does  not 

The  time  of  this  conversion  or  mis-  seem  to  have  presumed,  in  this  case, 

appropriation,    is   matter   of   infer-  that  the  postmaster  at  the  date  of 

ence  to  be  drawn  by  the  jury  from  giving  the  new  bond  had  the  cash 

all   the  facts  and   circumstances   in  on  hand  to  make  good  any  errors  or 

evidence."     Compare  United  States  deficiencies  in  his  accounts.    Naugle 

V.  Housman,  70  Fed.  Rep.  581,  17  C.  v.    State,    101    Ind.    284,    at    288; 

C.  A.  283;  United  States  v.  Dudley,  County  of  Frontenac  v.  Bredin,  17 

21    Dist.    Columbia    Rep.    337.      In  Grant's  Ch.  (Can.)  645;  Fidelity  & 

United  States  v.  Van  Steinberg  (D.  Casualty   Co.   v.   Consolidated   Nat. 

C.  N.  D.  la.),  77  Fed.  Rep.  860,  on  Bk.,  71  Fed.  Rep.  116,  17  C.  C.  A. 

Oct.  1, 1892,  a  postmaster,  being  then  C41,  39  U.  S.  App.  26,  reversing  67 

in  default  $945.85,  gave  a  new  bond  Fed.  Rep.  874,  cited  in  note  23  to 

taking  effect    from    that    date   and  §  661.    Compare  {  656,  note  7. 
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given  different  bonds  during  his  guardianship,  with  additional 
or  different  sureties,  a  suit  in  chancery  will  be  sustained  against 
the  guardian,  and  the  different  sets  of  sureties,  for  a  discovery 
of  the  amount  of  the  funds  misused,  and  the  time  when  the 
misuse  occurred,  in  order  to  charge  each  set  of  sureties  accord- 
ing to  their  respective  liabilities  on  the  bonds  signed  by  them. 
But  in  order  to  give  equity  jurisdiction  the  bill  must  charge 
the  total  or  partial  insolvency  of  the  guardian.**  But  it  has 
been  held  that  a  bill  in  equity  does  not  lie  against  two  sets  of 
sureties  on  a  county  treasurer's  bond  requiring  them  to  inter- 
plead to  determine  upon  whom  liability  for  a  defalcation  rested, 
.  when  it  appeared  that  the  treasurer  had  accounted  at  the  close 
of  his  first  term,  and  that  the  sureties  on  his  bond  for  that 
term  were  no  longer  liable,  and  when  an  action  against  the 
sureties  on  the  bond  for  the  second  term  could  be  maintained.*^ 

§666.  When  surety  <m  bond  for  second  term  of  officer 
liable  for  money  received  by  him  during  first  term. — ^Where 
an  oflScer  has  held  an  office  for  two  or  more  successive  terms, 
and  has  given  bond  for  each  with  different  sets  of  sureties,  if 
money  received  by  the  officer  was  received  by  him  **  prior  to 
the  execution  of  the  bond  on  which  the  suit  is  brought,  and 
the  money  has  been  used  by  the  principal  to  his  own  use,  or 
so  disposed  of  by  him  that  he  does  not  have  it  on  hand,  either 
in  bank  or  otherwise,  this  constitutes  a  dereliction  of  duty, 
and  •  •  for  such  dereliction  the  sureties  on  his  official 
bond  subsequently  executed  are  not  liable,  unless  the  bond  is 
retrospective  in  its  language,  so  as  to  include  prior  derelic- 
tions of  duty.  On  the  other  hand,  where  a  public  officer,  hav- 
ing received  public  moneys  prior  to  the  execution  of  his  official 
bond,  still  has  such  moneys  on  hand  when  the  bond  is  executed, 
the  sureties  thereon  become  responsible  for  the  proper  dispo- 
sition" of  such  moneys.^  Where  the  official  bond  of  a  clerk 
of  the  county  board  of  supervisors,  for  his  second  successive 


MMcDougald  v.  Maddoz,  32  Ga. 
63.  To  similar  effect,  see  Woods  v. 
Woods,  7  Ga.  587 ;  Alexander  v.  Mer- 
eer,  7  Ga.  549.  And  in  Texas,  though 
a  bill  of  discovery  is  unknown  eo 
nomine,  yet,  as  an  auxiliary  remedy, 
it  is  practically  given  under  statute. 
Love  V.  Keowne,  58  Tex.  191. 


*7  Board  of  Supervisors  v.  Alf  ord, 
65  Miss.  63. 

1  Independent   School  District   of 
Montezuma   v.   McDonald,   39  Iowa 
564,  per  Miller,  C.  J. ;  State  v.  Sooy 
39  N.  L.  Law  (10  Vroom)  539;  Bis 
sell  V.  Saxton,  66  N.  Y.  55;  Free 
holders  of  Warren  v.  Wilson,  1  Hair' 
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term,  was  conditioned  that  he  should  ^'faithfully  perform  all 
the  duties  of  said  oflSce,  and  •  *  pay  over  all  moneys 
that  *  *  (might)  come  into  his  hands  as  such  clerk  as 
required  by  law/'  it  was  held  that  the  sureties  on  such  bond 
were  liable  for  money  received  by  the  clerk  during  his  first 
term,  and  actually  in  his  hands  when  his  second  term  com- 
menced, and  which  he,  therefore,  received  as  his  own  suc- 
cessor, but  they  were  not  liable  for  money  received  by  him 
during  his  first  term,  and  misapplied  or  embezzled  by  him  dur- 
ing his  first  term.2  Where  a  sheriff  received  an  execution 
during  his  first  term,  but  failed  to  return  it,  as  provided  by 
law,  and  such  failure  occurred  during  his  second  term,  it  was 
held  that  the  sureties  for  his  second  term  were  liable  for  this 
default,  because  it  occurred  during  the  term  for  which  they 
were  bound.^  A  master  in  chancery,  while  a  certain  set  of 
sureties  were  liable,  used  money  belonging  to  his  ofiBce  in 
speculation.  Afterwards,  and  after  the  liability  of  the  sure- 
ties as  to  future  defaults  had  ceased,  the  master  received  the 
amount  back  in  money  and  good  notes,  but  it  did  not  appear 
that  he  placed  it  in  the  fund  from  which  he  took  it.  Held,  the 
sureties  were  liable  for  the  full  amount,  as  the  breach  of  the 
bond  consisted  in  using  the  money,  and  there  was  nothing  to^ 
mitigate  the  damage.^  Where  taxes  were  received  by  a  col- 
lector during  his  first  term,  and  he  failed  to  make  a  report  of 
his  acts  and  settle  with  the  authorities  when  required  by  law, 
before  the  expiration  of  his  term,  and  he  was  re-elected  and 
gave  a  new  bond,  it  was  contended  that  it  would  be  presumed 
he  paid  over  the  funds  to  himself  as  his  own  successor,  and 
that  the  sureties  on  his  second  bond  only  were  liable.  Held, 
the  sureties  on  the  first  bond  were  liable,  because  the  col- 


(N.  J.)  110;  Pinkstaff  v.  The  Peo- 
ple, 59  111.  148;  Miller  v.  Moore,  3 
Humph.  (Tenn.)  189;  Bales  v.  The 
State,  15  Ind.  321 ;  Rochester  v.  Ban- 
daU,  105  Mass.  295;  Board  of  Edu- 
cation ▼.  Fonda,  77  N.  Y.  350. 

2  Vivian  v.  Otis,  24  Wis.  518.  To 
similar  effect,  see  Townsend  v.  Ever- 
ett, 4  Ala.  607;  Dumas  v.  Patterson, 
9  Ala.  484;  Kellum  v.  Clark,  97  N. 
Y.  390.  To  a  contrary  effect,  see 
Newman  v.  Metcalfe  Co.  Ct.,  4  Bush 


(Ky.)  67.  In  City  of  Hartford  v. 
Franey,  47  Conn.  76,  it  was  held 
that  it  would  be  presumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that 
moneys  previously  collected,  which 
had  not  then  been  paid  over,  were 
at  that  time  in  the  officer's  hands. 

sSherrell  v.  Goodrum,  3  Humph. 
(Tenn.)  419. 

*  White  V.  Smith,  2  Jones'  Law 
(N.  C.)  4. 
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lector  had  failed  in  the  statutory  requirement  to  make  a  re- 
port of  his  acts  and  settle  with  the  authorities  during  the  term 
for  which  they  were  bound.**  The  sureties  on  4;he  bond  of  a 
collector  for  his  second  term  not  being  the  same  as  the  sure- 
ties on  his  bond  for  the  first  term  are  held  not  liable  for  de- 
linquencies during  his  first  term.® 

§  666.  Same  continued— Application  of  payments — Presump- 
tion as  to  (Mcial'B  ability  to  pay. — ^It  has  been  held  that  the 
sureties  on  a  new  bond  are  not  entitled  to  credit  for  moneys 
paid  subsequent  to  the  execution  of  the  new  bond  upon  a 
deficiency  existing  prior  thereto.  The  postmaster  at  Missoula 
gave  a  new  bond  in  August,  1890,  to  take  effect  October  1, 
1890.  Prior  to  October  1,  1890,  his  account  was  settled  with 
the  government  showing  a  balance  due  from  him  of  $1,689.85. 
On  October  11,  1890,  he  paid  $2,442  to  the  government,  of 
which  $1,689.85  was  applied  to  pay  said  balance.  It  was  held 
that  the  sureties  on  his  new  bond  were  not  entitled  to  be 
credited  with  said  sum  of  $1,689.85.  The  presumption  was 
that  when  his  accounts  were  settled  prior  to  October  1,  1890, 
he  had  the  cash  on  hand  to. pay  the  balance  due  and  continued 
to  have  it  on  hand  until  it  was  paid,  and  ^'the  sureties  did  not 
offer  any  proof  tending  to  show  that  the  postmaster  did  not 
have  in  his  hands  the  sum  of  $1,689.85,  belonging  to  the  gov- 
ernment, at  the  time  the  new  bond  took  effect."^  It  has  been 
held  that  the  obligee  cannot  without  the  principal's  concur- 

6  Coons  V.  The  People,  76  IlL  383.  public  molieyB,  and  honestly  account 

Bee  to  the  same  point,  Stem  ▼.  Peo-  without  fraud  or  delay  for  the  same, 

pie,  96  111.  475;  and  also  to  similar  and  for  all  public  property  which 

effect  with  respect  to  the  sureties  on  shall  or  may  come  into  his  hands, 

a  sheriff's  bond  for  his  second  term,  then   the   above   obligation    to    be 

Studebaker  v.  Johnson,  41  Kan.  326.  void."      Held,    reversing    the    trial 

«  State  V.  Alsup,  91  Mo.  172.  court,  that  the  sureties  were  liable 

T  United      States      v.      Honsman  for  a  defalcation  occurring  during  a 

(Mont.),  70  Fed.  Bep.  581,  17  C.  G.  previous  term,  before  the  execution 

A.  283.    In  United  States  ▼.  Dudley,  of  the  bond  in  question,  in  the  ab- 

21  Dist.  Colum.  Bep.  337,  the  official  sence  of  a  showing  by  them  that  the 

bond  of  a  superintendent  of  Indian  principal  had  parted  with  the  money 

affairs  was  conditioned  as  follows :  before  the  execution  of  the  bond  and 

''If  the  said  Dudley  shall  and  doth  did  not  have  it  in  bank  or  in  his 

at  all  times,  henceforth,  and  during  pocket.     "In  that  case,"  said  the 

his  holding  and  remaining  in  said  court;  "the  second  set  of  sureties 

office,  carefully  discharge  the  duties  was  not  responsible."     Compare  8 

thereof,   and  faithfully   expend   all  653,  note  45;  8  659,  note  19. 
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rence  apply  moneys  collected  since  the  execution  of  the  new 
bond  to  a  prior  deficiency  and  charge  the  sureties  on  the  new 
bond  therewith:® 

§  657.  When  surety  for  last  term  of  officer  liable  for  pre- 
vious defalcation — ^Presumptions,  evidence,  etc. — ^A  supervisor 
was  elected  for  a  second  term,  and  at  the  end  of  his  first 
term  made  a  report,  showing  a  certain  amount  in  his  hands 
belonging  to  the  town,  which  report  was  approved.  Held, 
the  sureties  in  his  second  bond  were  liable,  even  though  the 
default  for  which  they  were  sued  had  actually  occurred  dur- 
ing his  first  term.  The  supervisor's  annual  report,  being  ap- 
proved, must  be  presumed  to  be  true.  The  sureties  in  the 
second  bond  must  be  presumed  to  have  had  knowledge  of  the 
report  when  they  became  liable,  and  the  money  was  at  that 
time,  in  contemplation  of  law,  in  the  hands  of  the  supervisor.^ 
Where  a  commissioner  in  equity,  who  was  re-elected,  had  dur- 
ing his  first  term  received  money  which  had  not  been  de- 
manded or  ordered  to  be  paid  over  or  invested  during  that 
term,  it  was  held  that  the  sureties  on  the  bond  for  his  first 
term  were  not  liable  for  such  money,  unless  it  was  shown  that 
the  commissioner  had  converted  the  funds  during  his  first 
term,  and  that  in  the  absence  of  such  proof  the  presumption 
was  that  he  retained  the  funds,  and  that  they  were  in  his 

8  In  Anaheim  Union  Water  Com-  eys  collected  subsequent  to  the  bond 
pany  v.  Parker,  101  Calif.  483,  35  in  question  to  payment  of  past  de- 
Pac.  Bep.  1048,  the  new  bond  of  faults,  the  company  could  not  so  ap- 
the  secretary  of  plaintiff,  a  private  propriate  it,  at  least  in  the  absence 
corporation,  was  conditioned  that  of  direct  instructions  from  the  sec- 
such  secretary  "shall  well  and  faith-  retary  to  that  effect,  and  thereby 
fully  perform  all  official  duties  now  make  the  sureties  on  the  bond  liable, 
required  of  l^im  by  the  by-laws  of  See,  also,  County  of  Frontenac  v. 
such  corporation,  and  shall  well  and  Bredin,  17  Grant's  Ch.  (Can.)  645; 
faithfully  execute  and  perform  all  note  18,  §  659. 
the  duties  of  such  office  of  secretary  •  Morley  v.  Town  of  Metamora,  78 
as  required  by  any  law  to  be  en-  111.  394.  See  this  decision  followed 
acted  by  such  corporation,  or  its  in  Boper  v.  Sangamon  Lodge,  91  IlL 
board  of  directors,  subsequently  to  518,  a  case  identical  in  every  es* 
the  execution  of  this  bond."  Held  sential  particular.  And  to  the  same 
that  the  sureties  were  not  liable  for  effect,  see  City  of  Chicago  v.  Gage, 
any  defalcation  occurring  prior  to  95  111.  593;  Cawley  v.  People,  95  111. 
the  execution  of  the  bond,  and  (p.  249;  Brown  v.  State,  23  Kan.  235. 
490)  that,  in  the  absence  of  any  ap-  See,  also,  on  this  subject,  Beyerle  ▼• 
propriation  by  the  secretary  of  mon-  Hain,  61  Pa.  St.  226. 
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hands  as  his  own  successor  when  his  second  term  commenced.^  ^ 
Where  there  were  two  consecutive  commissions  to  an  Indian 
agent,  and  a  different  set  of  sureties  for  each  term,  it  was  held 
the  last  set  of  sureties  were  responsible  for  all  moneys  which 
remained  in  the  hands  of  the  principal  at  the  expiration  of 
the  first  commission.  If  it  was  misapplied  during  the  first 
term  of  ofiBce,  the  burden  was  on  the  second  set  of  sureties  to 
show  that  fact.^^  Where  an  officer  has  held  office  for  several 
terms,  and  been  guilty  of  a  defalcation,  it  has  been  held  that 
in  the  absence  of  all  evidence  as  to  when  the  defalcation  oc- 
curred, it  would  be  presumed  that  it  occurred  during  his  last 
term.^* 

§  668.  Liability  of  surety  when  principal  pays  defalcation  of 
one  term  with  mon^  received  during  another  term. — ^Where 

lOYanghan  v.  Evans,  1  Hill's  Eq.  to     the     authorities     herein     cited, 

(S.  C.)   414.     And  to  same  effect.  Trustees  of  Schools  v.  Smith,  88  111. 

see  Bemhard  y.  City  of  Wyandotte^  181.    In  this  case  a  school  treasurer 

33  Kan.  465;  District  Township  of  was  re-appointed  about  five  months 


Fox  V.  McGord,  64  Iowa  346;  City 
of  Hartford  v.  Franey,  47  Conn.  76. 

11  Bruce  v.  United  States,  17  How. 
(U.  S.)  437.  See  the  same  with  ref- 
erence to  the  sureties  on  the  second 
bond  of  a  county  treasurer.  Mis- 
soula Co.  V.  Edwards,  3  Mont.  60, 
af&rmed  in  Comm'rs  Missoula  Co.  v. 
McCormick,  4  Mont.  115.  To  con- 
trary effect,  see  Justices  v.  Woods, 
1  Kelly  (Ga.)  84;  Bryant  v.  Owen, 
1  Kelly  (Ga.)  355;  Rogers  v.  The 
State,  99  Ind.  218.  To  same  effect 
as  text,  see,  further,  County  of  Pine 
V.  Willard,  39  Minn.  125.  See,  on 
this  subject.  Van  Sickel  v.  Buffalo 
Co.,  13  Neb.  103. 

12  Kelly  V.  The  State,  25  Ohio  St. 
567.  To  similar  effect,  see  Kagy  v. 
Trustees,  etc.,  68  111.  75;  Pape  v. 
People,  19  Bradw.  (111.  App.)  24; 
Heppe  Y.  Johnson,  73  Cal.  265 ;  Clark 
V.  Wilkinson,  59  Wis.  543;  Bocken- 
stedt  V.  Perkins,  73  Iowa  23.  In 
State  ▼.  lidwell,  11  Mo.  App.  567, 
held  no  presumption  that  a  conver- 
sion occurred  during  constable's  first 
term.      But    see,    holding    contrary 


before  his  death,  but  gave  no  new 
bond.  After  his  death  it  was  found 
that  he  was  a  defaulter,  and  in  the 
absence  of  proof  that  he  had  in  his 
bands  all  the  moneys  and  securities 
intrusted  to  him  during  his  fixst  term, 
it  was  held  that  it  could  'not  be  pre- 
sumed that  he  paid  all  the  moneys 
and  notes  to  himself  as  his  own 
successor,  and  that  a  defalcation 
having  been  established,  and  no  time 
shown  when  it  occurred,  it  might  as 
well  be  presumed  that  he  misappro- 
priated the  funds  during  his  first 
term  as  during  the  .time  which 
elapsed  after  his  reappointment.  In 
Inhabitants  of  Phipsburg  v.  Dick- 
inson, 78  Me.  457,  it  is  held  that 
where  there  apeared  a  deficiency  in 
the  accounts  of  a  town  tax  collector, 
who  had  held  office  for  three  succes- 
sive years,  and  there  was  no  evidence 
as  to  the  time  of  defalcation,  the  de- 
ficit should  be  divided  between  the 
sureties  on  the  three  bonds — ^he  had 
given  a  bond  each  year — ^in  the  pro- 
portion of  the  sums  collected  by  the 
collector  on  each  commitment. 
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the  same  person  was  collector  of  taxes  for  two  successive  years, 
and  paid  the  arrears  of  taxes  collected  on  the  tax  list  of  the 
first  year  with  the  money  collected  on  the  tax  list  of  the  second 
year  (the  authorities  not  knowing  whence  the  money  came), 
and  failed  to  perform  the  condition  of  his  ofScial  bond  for 
the  second  year,  it  was  held  that  the  sureties  on  this  bond  were 
liable  to  the  extent  of  the  default,  and  were  not  entitled  to 
deduct  the  amount  so  paid  by  him  out  of  the  proceeds  of  his 
second  term  to  the  payment  of  the  defalcation  of  the  first  term. 
It  was  the  same  as  if  the  collector  had  paid  out  the  money 
collected  during  his  second  term  for  any  of  his  private  debts.^* 
One  became  surety  for  the  good  conduct  of  the  cashier  of  a 
bank  upon  his  re-appointment  to  that  office.  Before  such  re- 
appointment he  had  been  guilty  of  frauds  on  the  bank.  After- 
wards, and  previous  to  an  examination  by  the  directors  of  the 
bank  into  the  state  of  their  cash,  he  borrowed  money,  as  such 
cashier,  which  he  placed  in  the  bank,  and  thus  concealed  his 
prior  defalcations.  After  such  examination  he  took  out  the 
said  moneys  and  repaid  those  from  whom  he  had  borrowed 
them.  Held,  the  surety  on  the  last  bond  was  liable  for  the 
default.  When  the  moneys  borrowed  were  placed  in  the  vaults 
of  the  bank  they  became  its  property,  and  a  subsequent  paying 
of  the  persons  from  whom  the  moneys  were  borrowed  out  of 
the  funds  of  the  bank  was  a  breach  of  the  bond  then  in  force.^* 
A,  being  township  collector  for  1872,  received  $5,000,  school 
money,  which  he  did  not  pay  over.  He  was  also  collector  in 
1873,  and  was  as  such  entitled  to  receive  $5,000  for  schools 
for  the  county  from  B,  the  county  collector.  A  and  B  met, 
and  B  gave  A  his  check  for  $5,000,  and  A  gave  B  his  check 
for  the  $5,000  due  for  1872,  but  with  the  understanding  that 
A's  check  should  not  be  presented  for  payment  until  A  had 

13  Inhabitants  of  Golerain  v.  Bell,  treasnry  out  of  taxes  collected  dur- 

9  Met.  (Mass.)  499;  Gwynne  v.  Bur-  ing  the  second  tenn.    Held,  that  the 

nell,  7  Clark  &  Finnelly,  572 ;  Frown-  sureties  on  his  official  bond  for  the 

felter  v.  State,  66  Md.  80;  County  first  term  were  discharged,  and  the 

of  Pine  V.  Willard,  39  Minn.  125.  In  sureties   for   his  second  term   were 

People  v.  Hammondy  109  Calif.  384,  holden    for    such    deficiency.      The 

42  Pac.  Bep.  36,  Hammond,  during  bond  was  conditioned  to  ''well,  truly 

his  first  term  as  tax  collector,  became  and  faithfully  execute  and  perform 

a  defaulter  to  the  extent  of  $7,861.86  all  the  duties  of  such  office." 

and  during  his  second,  the  succeed-  ^*  Ingraham  v.  Marine  Bank,   13 

ing  term,  paid  that  amount  into  the  Mass.  208. 
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time  to  deposit  B'a  cheek.  Held,  that  if  the  money  collected 
in  1872  was  actually  squandered  by  A  in  1872,  his  sureties  for 
that  year  were  responsible  for  it,  and  the  burden  could  not  be 
thrown  on  the  sureties  for  1873  by  any  such  contrivance.  The 
court  said:  "Sureties  for  the  fidelity  of  a  person  in  an  of- 
fice of  limited  duration  are  not  liable  beyond  that  period,  nor 
are  they  liable  for  past  defaults,  unless  made  so  in  terms.^^ 

§  669.  The  same  continued— Defalcation  made  good  during 
subsequent  term— Does  not  amount  to  larceny  or  embezzle- 
ment. — ^Where  a  city  treasurer  had  held  office  for  several  terms, 
and  during  a  former  term  made  false  entries  of  payments, 
which  payments  he  actually  made  from  city  money  during 
his  last  term,  it  was  held  that  the  sureties  on  the  bond  for  hid 
last  term  were  not  liable  for  the  sums  thus  paid  out  by  him. 
The  court  said  that  the  sureties  on  an  official  bond  were  liable 
only  for  the  defaults  of  their  principal  occurring  during  the 
term  for  which  their  bond  was  given,  and  they  could  not  be 
prejudiced  by  the  false  entries  of  their  principal  made  during 
a  previous  term.**-  A  township  treasurer  who  was  elected  for 
a  second  year  had  been  guilty  of  a  default  during  his  first  term, 
which  was  not  known  when  he  was  re-elected.  During  his 
second  term  he  paid  out  all  the  money  he  then  received,  and 
more.  It  was  contended  that  the  town  had  the  right  to  apply 
the  money  paid  out  during  the  second  term  to  the  oldest  de- 
faiUt,  and  hold  the  sureties  for  the  second  term  liable.  Held, 
this  could  not  be  done,  and  the  sureties  who  were  bound  when 
the  default  actually  occurred,  were  liable  therefor.*''  An  in- 
surance agent  gave  bond  for  the  faithful  performance  of  his 
duties  to  the  company  as  required.  At  the  time  of  giving  such 
Jbond  he  was  delinquent  to  said  company  on  account  of  past 
transactions.  He  afterwards  made  remittances  to  the  company, 
directing  that  they  be  applied  upon  such  past  transactions.  A 
judgment  at  law  having  been  recovered  upon  the  bond  against 
the  sureties  thereon,  a  bill  was  filed  by  them  to  restrain  its  en- 
forcement, claiming  that  the  remittances  made  were  from  cur- 
rent business,  after  the  bond  was  given,  and  should  be  applied 

IB  Patterson  ads.     Inhabitants  of  36.    See,  also,  Anaheim  Union  Water 

Township  of  Freehold,  38  N.  J.  Law  Go.  v.  Parker,  101  Calif.  483,  35  Pac. 

255,  per  Van  Syckel,  J.  Bep.  1048,  cited  note  8,  §  656,  where 

^•Detroit  v.  Weber,  29  Mich.  24.  the  same  mling  was  made  as  to  an 

IT  Paw  Paw  V.  Eggleston,  25  Mich,  officer  of  a  private  corporation. 
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upon  such  account.  Held,  that  to  entitle  the  sureties  to  the 
relief  prayed  it  must  appear  that  the  moneys  remitted  were  in 
fact  from  current  business,  and  that  the  company  had  knowl- 
edge of  the  fact  when  it  received  and  applied  the  money  on 
account  of  former  transactions,  as  directed,  and  the  proof  not 
suf&ciently  showing  this  the  bill  should  be  dismissed.^  ^  It  has 
been  held  that  the  application  of  current  receipts  to  making 
good  a  past  deficiency  does  not  amount  to  larceny  or  embezzle- 
ment. Therefore  under  the  usual  forms  of  indemnity  policy 
executed  by  surety  companies  the  surety  is  not  liable  there- 
for.i^> 

§  660.  When  sureties  of  officer  liable  tor  duties  afterwards 
imposed  upon  him — Change  of  duties,  etc. — ^As  a  general  rule 
the  sureties  on  an  ofiScial  bond  are  liable  for  the  faithful  per- 
formance of  all  duties  imposed  upon  such  oflScer,  whether  by 
laws  enacted  previous  or  subsequent  to  the  execution  of  the 
bond,  which  properly  belonged  to  and  come  within  the  scope 
of  the  particular  oflSce.  They  are  not,  however,  liable  for 
after-imposed  duties  which  cannot  be  presumed  to  have  en- 
tered into  the  contemplation  of  the  parties  at  the  time  the  bond 
was  executed.2^    A  commissioner  for  the  loan  of  money  of  the 

isHecoz  V.  Citizens'  Ins.  Co.  of  these  obligations  were  paid  out  of 
St.  Louis,  2  Fed.  Rep.  (Cir.  Ct.  N.  subsequent  funds  of  the  order,  it 
D.  111.)  535.  As  to  what  is  no  evi-  was  onlj  a  case  where  the  debt  of  the 
dence  in  case  of  a  defalcation,  see  association  was  paid  out  of  its  own 
Buffalo  Co  v.  Van  Sickle,  16  Neb.  funds.  No  species  of  reasoning  can 
363.  Note  8,  §  656.  make  the  application  of  the  plain- 
ly In  Supreme  Council  Catholic  tiff 's  own  money  to  the  payment  of 
Knights  of  America  v.  Fidelity  Ss  its  own  obligations  either  embezzle- 
Casualty  Co.  of  N.  T.,  63  Fed.  Rep.  ment  or  larceny. ' '  City  Trust  Safe 
48,  11  C.  C.  A.  96,  22  XT.  S.  App.  Deposit  &  Surety  Co.  v.  Lee,  204 
439,  the  fidelity  bond  of  plaintiff's  111.  69,  68  N.  E.  Bep.  485,  affirming 
supreme  treasurer  was  conditioned  to  107  111.  App.  263. 
make  good  "such  pecuniary  loss,  if  20  Governor  v.  Bidgway,  12  111.  14; 
any,  as  may  be  sustained  by  the  em-  Skillett  v.  Fletcher,  Law  Bep.  1  Com. 
ployer  by  reason  of  fraud  or  dis-  PI.  217;  Compher  v.  The  People, 
honesty  of  the  employed  in  conec-  12  111.  290;  The  People  v.  Tomp- 
tion  with  the  duties  referred  to,  kins,  74  111.  482;  Smith  v.  Pe- 
amounting  to  embezzlement  or  lar-  oria  Co.,  59  111.  412;  Denio  v. 
ceny. ' '  After  the  bond  was  in  force  State,  60  Miss.  949.  Holding  that 
the  employee  appropriated  current  changing  the  time  of  holding  the 
receipts  to  the  payment  of  past  def-  court  in  which  judgment  may  be  got 
alcations.  The  court  held  that  the  for  taxes  does  not  discharge  the  sher- 
surety  was  not  liable  for  the  funds  iff,  see  People  ▼.  McHatton,  2  Gil- 
80  applied.  Said  Lurton,  J.:  '^When  man  (ID.)  731.    See^  also,  FtNipIe  t. 
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United  States  deposited  with  the  state  of  New  York,  under  the 
act  of  1837,  gave  bond  with  sureties  for  the  performance  of  his 
duties.  Afterwards,  and  during  his  continuance  in  office,  the 
fund  in  his  hands  was,  by  act  of  the  legislatiure,  increased  $500 
by  the  transfer  of  another  fund  to  it.  He  afterwards  became 
a  defaulter.  Held,  his  sureties  were  not  discharged  by  such 
increase.  The  court  said:  *'The  legislature  have  power  at 
any  and  all  times  to  change  the  duties  of  officers,  and  the  con- 
tinued existence  of  this  power  is  known  to  the  officer  and  his 
sureties,  and  the  officer  accepts  the  office  and  the  sureties 
execute  the  bond  with  this  knowledge.  It  is,  I  think,  the 
same  in  effect  as  though  the  power  was  recited  in  the  bond." 
The  sureties  are  not  discharged  by  the  alteration  of  the  duties 
of  the  officer  ^'so  long  as  the  duties  required  are  the  appro- 
priate functions  of  the  particular  office."  All  such  alterations 
are  within  the  contemplation  of  the  parties  executing  the  bond. 
Imposing  on  the  officer  duties  of  another  description,  and  not 
appropriate  to  the  office,  not  being  a  matter  within  the  con- 
templation of  the  sureties,  would  discharge  them.^*  Where, 
after  a  constable's  official  bond  had  been  signed,  the  jurisdic- 
tion of  the  court  in  which  he  was  constable  was  increased, 
and  new  duties  in  addition  to  the  old  were  imposed  on  him, 
it  was  held  that  his  sureties  were  liable  for  an  act  afterwards 
done  by  him  in  pursuance  of  the  old  authority .22    But  where 


Blackford,  16  lU.  166.  And  see,  on 
this  subject,  Swan  v.  State,  48  Tex. 
120;  Brown  v.  Sneed,  77  Tex.  471. 
Under  Tennessee  and  Indiana  stat- 
utes sureties  on  official  bonds  of  pub- 
He  officers  are  held  liable  for  duties 
imposed  hj  law  subsequent  to  the 
execution  of  their  bond.  McLean  ▼. 
State,  8  Heisk.  (Tenn.)  22,  262;  The 
State  V.  Stevens,  103  Ind.  55.  Post- 
master's sureties  held  liable  for 
money  coming  into  his  hands  aa  cus- 
todian of  postal  savings  bank  funds: 
The  Queen  v.  Black,  6  Ezchq.  Bep. 
of  Can«  245.  That  a  county  office 
is  a  trust  and  not  a  contract  and  the 
officer  takes  it  subject  to  changes  )n 
duties  and  pay,  see  Sudbury  y. 
Board  of  Commr's  Monroe  Co.,  157 
^  iBdt  446,  62  N.  E.  Bep.  45,  ai  49. 


21  People  V.  Vilas,  36  N.  T.  459, 
per  Grover,  J.  See,  also.  Common- 
wealth y.  Holmes,  25  Gratt.  (Va.) 
771 ;  State  y.  Swinney,  60  Miss.  39, 
44.  See  the  same  with  reference  to 
enlarging  the  duties  of  a  probate 
judge,  Territory  y.  Carson,  7  Mont. 
417.  Also,  with  reference  to  a  coun- 
ty treasurer 's  bond,  as  in  the  receiv- 
ing and  safely  keeping  of  public 
moneys,  Prickett  v.  People,  88  HI. 
115.  As  to  when  an  action  cannot 
be  sustained  against  sureties  on  an 
official  bond  by  reason  of  a  subse- 
quently enacted  law,  see  Morrow  v. 
Wood,  56  Ala.  1 ;  White  v.  East  Sag- 
inaw, 43  Mich.  567. 

S2  Mayor  of  New  York  v.  Sibbems, 
3  Abbot's  Bep.  Om.  Cas.  266. 
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a  bond  was  executed  by  O  and  sureties  conditioned  for  in<* 
demnifying  the  high  sherijff  of  a  county  against  liability  for 
misconduct -of  G  as  deputy  bailiff ^  and  after  the  execution  of 
the  bond  the  jurisdiction  of  the  county  court  was  extended 
and  increased  by  statute,  it  was  held  that  these  statutes  had 
so  materially  altered  the  nature  of  the  office  of  bailiff  that  the 
sureties  were  no  longer  liable  for  the  conduct  of  Q  even  in  a 
matter  which  had  not  been  altered  by  the  subsequent  acts. 
The  court  said:  **When  the  nature  of  the  employment  of  the 
principal  is  so  altered  by  the  act,  either  of  his  employer  or  of 
the  legislature,  that  the  risk  of  his  surety  is  materially  altered, 
the  surety  has  a  right  to  say:  'I  did  not  bargain  for  this  risk. 
I  am  discharged.'  "^s 


i 


3s  Pybus  V.  Gibb,  6  EIL  ft  Black. 
902.  In  Manufacturers'  Bank  v. 
Dickerson,  41  N.  J.  Law  448,  it  was 
held  that  the  sureties  on  the  bond 
of  an  assistant  clerk  of  a  bank  who 
was  subsequently  made  bookkeeper 
without  notice  to  them,  were  not  lia- 
ble for  embezzlements  committed  hj 
their  principal  while  bookkeeper.  In 
Kellogg  y.  Scott,  48  N.  J.  £q.  344, 
44  Atl.  Rep.  190,  an  employee 's  fidel- 
ity bond  recited  that  he  had  been 
employed  as  bookkeeper  and  col- 
lector. Without  notice  to  the  surety 
he  was  made  cashier  as  well  as  en- 


surety,  in  the  nature  of  the  duties  of 
the  employee;  and  it  was  a  change 
that  materially  altered  the  duties  of 
the  employment,  so  as  to  affect  the 
peril  of  the  surety,  *  •  The  gen- 
eral rule  is  settled  that  in  the  case  of 
bonds  to  secure  the  performance  of 
the  duties  of  an  office  or  of  an  em- 
ployment, where  the  nature  of  the 
employment  is  so  altered,  either  by 
the  act  of  the  parties,  employer  and 
employee,  or  of  the  legislature  (in 
case  of  public  office),  that  the  risk 
of  the  surety  is  materially  altered, 
the  bond  is  avoided,  even  though  it 


trusted  with  handling  from  $80,000    is  forfeited  by  a  breach  of  the  duties 


to  $150,000  per  year.  Thereafter  he 
embezzled  his  employer's  money  and 
concealed  his  embezzlements  by  mak- 
ing false  entries  in  the  books.  Held, 
that  the  duties  of  his  office  had  been 
so  altered  that  the  estate  of  his 
mother,  who  was  surety  on  his  bond, 
was  released  from  liability.  The 
court,  by  Vice  Chancellor  Emery, 
said :  ' '  This  employment  as  cashier, 
with  control,  as  such,  over  all  the 
money  of  the  office,  as  well  as  of  the  v.  Clark,  92  N.  Y.  391,  affirming  25 
books — for  he  still  continued  as  book-  Hun  282,  in  which  case  it  was  held 
keeper — was  a  material  change  by  that  imposing  upon  a  county  treas- 
the  acts  of  the  parties  (Kellogg  [the  urer,  in  addition  to  his  usual  and  or- 
employer]  and  Scott  [the  em-  dinary  duties,  authority  to  raise  mon- 
ployee],)  without  knowledge  of  the    eys  for  bounty  purposes  during  a 
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of  the  original  office  or  of  the  orig- 
inal employment  which  was  the  sub- 
ject of  the  guaranty.  The  general 
rule  has  not  been  questioned  since 
the  leading  cases,  Bonar  v.  Macdon- 
ald,  3  H.  L.  Cases  226  (1850),  and 
Pybus  y.  Gibbs,  6  EL  ft  BL  902 
(1856)."  See,  also.  State  ex  reL 
Bay  V.  Holman,  Mo.  App.,  June, 
1902,  68  S.  W.  Bep.  965.  To  the 
contrary,  see.  Board  of  Supervisors 
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§  861.  Ohange  of  duties  continued.— A  sheriff  was  by  statute 
ex  officio  collector,  and  gave  bond  with  sureties  for  the  dis- 
charge  of  his  duties.  During  his  continuance  in  office  the  law 
in  force  at  the  time  of  the  execution  of  the  bond  was  repealed, 
but  all  of  its  material  provisions  were  incorporated  into  the 
repealing  act.  Held,  the  sureties  were  not  discharged.^*  A 
sheriff,  beirig  ex  officio  collector  of  the  county  levy,  gave  a  bond, 
which,  among  other  things,  provided  that  he  should  ''in  all 
things  well  and  truly  demean  himself  and  perform  the  duties 
of  collector  of  the  county  levy."  Subsequent  to  the  execution 
of  the  bond  the  legislature  authorized  an  additional  county  levy 
for  the  purpose  of  building  a  court-house.  Held,  the  sureties 
on  the  bond  were  liable  for  the  money  collected  on  this  last 
levy .2*  The  bond  of  a  United  States  collector  of  customs  was 
conditioned  for  the  faithful  discharge  of  ''all  the  duties  of 
said  office  according  to  law;"  afterwards  the  duties  and  re- 
sponsibilities of  the  collector  were  changed  by  statute  but  the 
nature  and  general  duties  of  his  office  remained  the  same. 
Held,  that  his  sureties  remained  liable  for  all  acts  required  of 
him  under  the  old  as  well  as  the  new  statutes.  "Otherwise 
every  increase  in  the  rate  of  duties,  every  change  in  the  man- 
ner of  conducting  the  office,  or  rendering  accounts  or  paying 
out  the  public  money,  would  discharge  the  bonds  of  all  the 
collectors  of  customs  holding  under  the  government,  "^e    fhe 


war,  did  not  discharge  the  sureties 
upon  his  bond.  With  Kellogg  v. 
8cott,  supra,  compare  Fidelity  Ss 
Casualty  Co.  v.  Consolidated  Nat. 
Bk.,  71  Fed.  Bep.  116,  17  C.  C.  A. 
641,  39  XT.  S.  App.  26,  reversing  67 
Fed.  Bep.  874,  in  which  case  appel- 
lant issued  a  fidelity  bond,  in  the 
usual  form,  conditioned  to  reimburse 
such  pecuniary  loss,  if  any,  within 
$14,000,  as  may  be  sustained  by 
the  employer  by  reason  of  fraud  or 
dishonesty  of  the  employed,  a  pay- 
ing  teller,  and  containing  a  provision 
that  it  shall  cover  only  ''acts  and 
defaults  eonunitted  during  its  cur- 
rency." There  was  evidence  that 
the  teller,  during  the  year  covered 
by  the  bond,  falsified  the  books  and 


balance  sheets  of  the  bank,  which 
prevented  the  discovery  of  embezzle- 
ments occurring  prior  to  the  year 
covered  by  the  bond.  The  Circuit 
Court  charged  the  jury  that  if  such 
falsification  prevented  the  recovery 
of  money  that  otherwise  would  have 
been  recovered,  the  plaintiff  was  en- 
titled to  recover  the  loss  resulting 
therefrom.  Held  that  this  was  er* 
ror. 

«*  People  V.  Leet,  13  HI.  261. 

25  Commonwealth  v.  Gabbert  's 
Adm'r,  5  Bush  (Ky.)  438. 

>•  United  States  v.  Oaussen,  Ez'r, 
2  Woods  92,  per  Woods,  J.;  Boody 
v.  United  States,  1  Woodb.  &  M. 
150;  Gaussen  v.  United  States,  97 
U.  S.  584. 
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sureties  of  a  postmaster  are  liable  for  an  increased  rate  of 
postage  imposed  after  the  making  of  the  bond.^^ 

§  662.  Change  of  duties  continued. — ^Where,  by  statute,  the 
warden  of  a  state  prison  was  required  to  deposit  all  moneys 
received  by  him  from  any  source  of  prison  income  in  a  bank, 
the  officers  and  directors  thereof  guarantying  the  payment  of 
all  such  deposits,  and,  by  legislation  subsequent  to  the  execu- 
tion of  the  guaranty,  the  system  of  contract  labor  was  changed, 
thereby  greatly  increasing  the  deposits,  it  was  held  that  the^ 
guaranty  covered  deposits  made  after  such  change  and  that  the 
guarantors  were  not  released  from  their  liability.**  Where  a 
bond  recited  that  the  principal  had  been  appointed  to  the  office 
of  book-keeper  of  the  department  of  docks,  and  was  condi- 
tioned  that  he  would  ^^  in  all  things  well,  truly  and  faithfully 
perform  the  duties  that  may  be  legally  required  of  him  to  per- 
form and  do  during  his  continuance  in  the  said  office  of  book- 
keeper of  the  department  of  docks,"  and  he  was  thereafter 
required  to  assist  the  treasurer  of  the  department  in  receiving 
and  depositing  funds  of  the  department,  and  while  in  the  latter 
capacity  embezzled  funds,  it  was  held  that  the  sureties  were 
liable  therefor,  and  that  the  added  employment  was  not  an  ex- 
tension of  their  risk  and  liability  which  discharged  them  at 
once  and  entirely .*•  Where  a  city  council  elected  a  **  super- 
intendent" of  water-works,  who  gave  bond  with  sureties  con- 
ditioned for  the  proper  discharge  of  his  duties,  though  there 
was  no  law  or  ordinance  specifying  his  duties  or  requiring  a 
bond,  and  an  ordinance  was  passed  subsequent  to  the  execu- 
tion of  such  bond  providing  for  the  appointment  of  such  officer 
and  defining  his  duties,  one  of  which  was  the  collection  of 
water  rates,  and  he  collected  and  became  a  defaulter,  held,  the 
sureties  were  not  liable  for  the  defalcation.^^ 

§  663.  Liability  of  surety  on  official  bond  determined  by  ref- 
erence to  the  law  in  contemplation  when  he  signed. — ^A  bond 

S7  Postmaster-General  v.  Monger,  2  States  (Gir.  Gt.  D.  Mass.),  3  Fed. 

Paine  189.    So  the  sureties  upon  an  Bep.  750. 

internal  revenue  coUector's  bond  are  s^  People  v.  Backus  et  al.,  117  N. 

held  liable   for  charges   for   nnac-  Y.  196. 

counted  stamps,  notwithstanding  the  so  Mayor,  etc.  of  City  of  N.  Y.  t. 

coUector  was  not  liable  therefor  at  Kelly,  98  N.  Y.  467. 

the  date  of  the  bond,  but  was  made  so  City  of  Lafayette  v.  James  et 

so  liable  by  subsequent  congressional  al«,  92  Ind.  240. 
legislation.      Chadwick    ▼.    United 
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was  giyen  in  Alabama  by  the  guardian  of  a  minor,  after  the 
state  had  seceded  from  the  United  States  and  joined  the  Con- 
federate States,  and  after  the  commencement  of  hostilities  be- 
tween the  United  States  and  the  Confederate  States,  condi- 
tioned that  the  guardian  should  perform  all  the  duties  required 
of  him  by  law.  Held,  that  the  **law"  referred  to  in  the  bond 
was  that  of  the  then  government  of  Alabama,  and  a  compliance 
with  that  law  discharged  the  sureties.  That  being  the  only 
law  in  existence  at  that  time,  was  the  only  one  the  parties 
could  have  had  in  contemplation.^^  After  a  joint  bond  was 
executed  by  principal  and  surety,  a  statute  was  passed  which 
provided  that  in  a  suit  on  a  joint  contract  a  judgment  might 
be  rendered  against  any  of  the  defendants  severally.  After- 
wards the  surety  died.  Held,  his  estate  could  not  be  reached 
in  equity,  and  the  statute  made  no  difference.  Having  been 
passed  subsequent  to  the  date  of  the  bond,  it  could  not  prejudice 
the  surety .^^  The  surety  of  an  administrator  for  his  duties  in 
selling  the  real  estate  of  his  intestate  for  the  payment  of  his 
debts  is  not  discharged  from  liability  because  the  land  is  not 
%  sold  for  want  of  bidders  on  the  first  or  second  order  of  sale, 

and  is  sold  on  the  third  order,  on  terms  prescribed  by  the  court, 
dijBferent  from  those  originally  prescribed.  The  court  had  a 
right  to  vary  the  terms  of  sale,  and  when  the  surety  became 
liable  it  was  *'with  a  full  knowledge  of  the  power  of  the  court 
to  continue  the  order  of  sale  and  alter  the  terms  of  pay- 
ment." ^^  The  sureties  of  a  collector  of  public  dues  are  not 
discharged  by  the  fact  that  after  they  become  bound  the  legis- 
lature changes  the  currency  in  which  the  dues  may  be  paid. 
The  sureties  were  in  no  manner  prejudiced ;  and  besides,  they 
must  have  known  the  legislature  had  power  to  change  the 
revenue  laws,  and  they  contracted  with  reference  to  that.^* 
The  sheriff  and  his  sureties  are  liable  on  his  official  bond, 
executed  before  the  code  took  effect,  for  his  neglect  to  pay 
over  money  made  on  attachment  process  in  a  preceeding  on 
a  claim  before  it  was  due,  which  was  authorized  by  the  code 
after  the  date  of  the  bond.^ 

«i  Van  Eppa  ▼.  Walsh,  1  Woods  »*  Borden  v.  Houston,  2  Tex.  594. 

59S.  >B  King  v.  Nicols,  16  Ohio  St.  80. 

•s  Fielden  v.  Lahens,   6  Blatchf .  Bee,  also,  to  the  effect  that  a  surety 

52i.  is  onlj  bound  with  reference  to  the 

*s  Sawyers    v.    Hicks,    6    Watts  law  which  he  had  in  contemplation 

(Pa.)  76.  when  he  signed,  Bejnolds  v.  Hall,  1 
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§  664.  Same  continued— Statute  in  f  <»rce  at  time  surety  signed  i 

forms  part  of  his  contract. — ^Where  a  bond  is  given  under  a 
particular  statute,  the  statute  is  held  to  enter  into  the  bond, 
and  form  a  part  of  the  surety's  obligation.  Thus,  where  a 
statute  provided  that  in  case  of  a  recovery  in  a  suit  in  which 
a  bond  is  given,  judgment  shall  be  for  the  sum  found  against 
the  principal  and  surety  in  the  bond,  it  may  be  so  entered 
without  the  service  of  the  process  on  the  surety  or  his  appear- 
ance in  the  case.  Held,  the  execution  by  the  surety  of  such  a 
bond  was  a  virtual  consent  that  judgment  might  go  against ' 
him,  and  by  reason  of  such  consent  he  was  bound  by  the 
judgment.*®  And  in  an  action  on  a  county  treasurer's  bond, 
where  the  question  to  be  determined  was  whether  the  sureties 
for  the  first  term  were  liable  for  the  delinquencies  of  their  prin- 
cipal occurring  after  his  re-election,  where  he  had  not  qualified 
as  provided  by  law,  it  was  said:  "The  obligation  upon  which 
the  defendants  (sureties)  are  sought  to  be  charged  is  in  the 
nature  of  an  express  contract.  This  contract  consists  of  the 
statutory  bond  and  the  statute  law  relating  to  the  office.  *  * 
The  bond  being  executed  pursuant  to  the  statute  which  pre-  / 

scribes  the  term  of  office  and  certain  conditions  respecting  the 
tenure  of  the  incumbent,  the  statute  itself,  in  legal  effect, 
forms  part  of  the  contract,  and  must  be  considered  by  the 
court  in  construing  it."  *''  Where  a  law  in  force  when  a  bond 
was  executed  directed  a  suit  to  be  instituted  on  the  bond 
upon  a  failure  to  obey  an  order  to  pay  over  money  within  a 
specified  time,  this  was  held  to  be  a  legislative  declaration  of 
original  responsibility  on  the  part  of  the  sureties,  who,  in 
signing-  the  bond,  made  the  law  a  part  of  their  contract.*® 
Where  the  term  of  an  officer  was  for  a  definite  or  fixed  period, 
the  surety  on  his  bond  was  held  only  liable  for  the  faithful 
performance  of  his  duties  during  that  period,  and  if  the  bond 
was  silent  as  to  the  length  of  the  term,  but  the  statute  under 
which  the  bond  was  given  fixed  the  term,  the  statute,  in  that 
regard,  was  held  to  be  a  part  of  the  contract.*® 

Scam.   (lU.)   35;  Orman  v.  City  of        as  state  v.  Thornton  et  aL,  8  Mo. 

Pueblo,  8  Ool.  292.  App.  27. 

»« Johnson    et    al.    v.    Chicago    &        »» People  v.  Toomej  et  al.,  122  Dl. 

Pac.  Elevator  Co.,  105  111.  462.  308,  holding  the  sureties  not  liable 

>7  County    of    Scott    v.   Bing,    29  for    money    entrusted    to    a   county 

Minn.  398,  401.  clerk  after  his  term  had  expired. 
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§  666.  Same  contixiued. — ^Where  a  statute,  in  express  terms, 
declared  that,  as  against  the  sureties  on  a  guardian's  bond, 
no  action  thereon  could  be  maintained  unless  brought  within 
a  certain  time  after  the  discharge  of  the  guardian,  the  limita- 
tion being  a  special  one  for  the  benefit  of  the  sureties,  it  was 
held  to  enter  into  and  form  a  part  of  the  sureties'  contract.**^ 
An  ofScial  bond  conditioned  for  the  faithful  discharge  of  the 
duties  of  an  office  ** according  to  law,"  held  to  embrace 
duties  required  by  law  in  force  during  the  term  of  the  oflScer, 
whether  enacted  before  or  after  the  execution  of  the  bond.** 
At  the  date  of  a  bond  given  by  a  collector  of  revenue,  the  law 
provided  that  if  any  collector  should  neglect  to  pay  over  any 
money  collected  by  virtue  of  his  office,  he  should  be  deemed 
guilty  of  embezzlement  and  punished  by  imprisonment.  Af- 
terwards the  legislature  repealed  the  law.  In  a  suit  against 
the  principal  and  the  sureties  upon  the  bond,  the  sureties 
pleaded  that  they  were  discharged  by  such  repeal,  by  reason  of 
the  fact  that  the  bond  was  executed  in  view  of  the  penal 
statute,  and  that  its  existence  was  an  inducement  to  their  sign- 
ing the  bond,  and*  that  the  repeal  deprived  them  of  a  remedy 
against  the  principal  to  enforce  the  payment  of  the  money 
collected  by  him.  Held,  that  these  several  defenses  were  not 
sufficient  to  discharge  the  sxu'eties.*^  A  county  treasurer  at  the 
time  of  his  death  was  indebted  to  the  county  for  funds  belong- 
ing to  it  which  he  had  received  as  treasurer.  His  administrator 
made  a  settlement  of  his  accounts  with  the  county  court,  as 
provided  by  statute,  and  suit  was  brought  against  the  sureties 
on  his  official  bond,  to  recover  the  amount  of  his  indebtedness. 
The  sureties  resisted  a  recovery  on  the  grouncj  that  they  were 
not  parties  to  the  proceeding  in  the  county  court,  and  objected 
to  the  record  of  the  settlement  made  there  as  being  incompe- 
tent. Held,  that  although  the  settlement  was  made  without 
notice  to  the  sureties,  it  was  evidence  of  the  amount  of  their 
liability,  as  it  was  no  part  of  their  undertaking,  in  view  of 
the  existing  law,  that  in  case  of  the  death  of  their  principal 
his  administrator  might  settle  his  accounts.*^ 

*o  Hudson  v.  Bishop,  32  Fed.  Eep.  *2  state  v.  Smith  et  al.,  16  Fla. 

519  (ar.  Ct.  N.  D.  la.  E.  D.)  ;  Same  175. 

ease  on  rehearing,  35  Fed.  Bep.  820.  43  Wycough  v.  State,  50  Ark.  102. 

«i  Dawson  v.  State,  38  Ohio  St.  1. 
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§  666.  The  same  continued— Statutes  passed  subsequently. — 
After  a  public  administrator  had  given  an  official  bond  con- 
ditioned for  the  ''faithful  performance  of  all  the  duties  of  the 
office,"  a  statute  was  passed  giving  him  for  the  first  time  the 
duty  of  taking  charge  of  the  persons  and  estates  of  the  insane. 
Held,  that  the  sureties  on  his  official  bond  were  not  liable  for 
his  misappropriation  of  money  of  an  insane  ward  who  had  been 
committed  to  his  official  care  under  the  statute  referred  to. 
The  court  said  that  "Every  contract  (which  does  not  expressly 
provide  to  the  contrary)  must  be  considered  as  made  with 
reference  to  the  existing  state  of  the  law;  and  if,  by  the  in- 
tervention of  the  legislature,  a  change  is  made  in  the  law 
which  in  any  degree  affects  the  contract,  such  contract,  made 
without  some  clear  and  distinct  reference  to  the  prospect  or 
possibility  of  a  change,  does  not  hold  with  reference  to  the 
state  of  things  as  altered  by  the  new  law."**  The  sureties  on 
a  distiller's  bond  are  not  liable  for  the  salary  of  a  storekeeper 
for  which  salary  the  distiller  was  first  made  responsible  by  a 
statute  enacted  after  the  execution  of  the  bond  **  because  *  • 
the  reimbursement  to  the  United  States  of  money  paid  by  them 
to  their  own  officers  or  agents,  in  pursuance  of  a  law  not  in  ex- 
istence when  the  bond  was  executed,  is  not  a  duty  so  con- 
nected with,  or  naturally  belonging  to,  the  business  of  a  dis- 
tiller as  to  be  within  the  reasonable  contemplation  of  the  par- 
ties to  the  bond  at  the  time  of  its  execution."**^ 

§  667.  When  surely  liable,  although  tenure  of  office  or  mode 
of  appointment  of  officer  changed.— A  was  appointed  treasurer 

M  state  ez  rel  Bay  v.  Holman,  Mo.  amendment  to  the  eonstitation,  im- 

App.,   June,    1902,   68   S.   W.   Bep.  pairing  its  obligations."    Nofsiuger 

965,  Broaddns,  J.     Quoting  Mayor  v.  Hartnett,  84  Mo.  549,  559;  State 

of  Berwick  v.  Oswald,  3  El.  &  BL  v.  Boberts,  68  Mo.  234^  80  Am,  Bep. 

653  at  665.    Qting,  also,  Schuster  v.  788. 

Weiss,  114  Mo.  158,  21  S.  W.  Bep.        «bU.  8.  v.  Singer,  15  Wall  122, 

438,  19  L.  B.  A.  182,  where  the  sure-  21  L.  Ed.  49,  per  Field,  J.    Compare 

ties  on  an  appeal  bond  were  held  re-  Bartlett  v.  Governor,  2  Bibb.  (Ej. 

leased  by  the  transfer  of  the  cause,  1812)  586,  in  which  case  the  sureties 

pending    appeal,    bj    constitutional  on  a  sheriff's  official  bond  were  held 

amendment  and  statute,  from  the  St.  liable  for  his  failure  to  account  for 

Louis  court  of  appeals  to  the  su-  militia  fines,  the  coUection  of  which 

preme  court.    In  that  case  Gantt,  J.,  was   made   his   duty   for    the    first 

said  that  after  the  contract  of  the  time  by  statute  passed  after  the  eze* 

sureties  was  made,  "it  was  secure  cution  of  the  bond:    Prickett  ▼.  Peo- 

from  any  act  of  the  Legislature,  or  pie,  88  HL  115  at  120;  United  States 
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of  a  borough,  the  ofiSce  then  being  annual,  and  gave  a  bond  eon- 
ditioned  for  accounting  ''during  the  whole  time  of  A  con- 
tinuing in  said  ofSce  in  consequence  of  said  election,  or  under 
any  annual  or  future  election  of  the  said  council  to  said  office." 
Afterwards,  by  statute,  the  office  was  changed,  so  that  the 
tenure  was  during  pleasure  instead  of  annual.  ,A  continued 
to  hold  office  imder  successive  appointments,  and  committed 
defaults  while  holding  the  office  during  pleasure.  Held,  the 
sureties  were  liable  by  the  express  terms  of  the  bond.  The 
office  and  the  duties  remained  the  same,  and  an  annual  ac- 
counting was  still  required.  The  tenure  of  the  office  only  was 
changed.^^  It  has  been  held  that  the  surety  of  a  deputy  treas- 
urer is  not  discharged  by  the  fact  that  the  -manner  of  appoint- 
ment of  the  treasurer  is  afterwards  changed,  where  the  deputy 
has  continued  to  hold  the  office  after  an  election  of  the  treasurer 
under  the  new  law,  and  subsequently  made  default.*^ 

§  668.  Discharge  of  surety  by  change  in  the  emoluments  of 
office,  etc. — Certain  parties  became  bound  as  sureties  of  the 
sheriff  of  the  parish  of  Orleans  for  the  term  of  his  office,  which 
was  two  years.  During  that  time  the  office  of  sheriff  of  the 
criminal  court  of  New  Orleans  was  created.  This  latter  sheriff 
had  the  serving  of  all  processes  from  said  court,  the  keeping 
of  the  prison,  the  boarding  of  the  prisoners,  etc.,  which  the 
sheriff  of  the  parish  formerly  had.  After  this  office  was  cre- 
ated, the  sheriff  of  the  parish  received  money  which  he  did 
not  pay  over,  and  it  was  held  that  his  sureties  were  not  liable 
therefore.  The  creation  of  the  new  office  had  entirely  changed 
the  condition  of  the  sheriff.  The  sureties  did  not  agree  to  be- 
come bound  for  a  sheriff  performing  such  duties  as  were  left 
to  the  sheriff  of  the  parish.  It  was  a  change  which  they  could 
not  have  foreseen,  and  they  were  discharged  thereby.**  But 
where  during  the  term  of  office  of  a  collector  of  a  township 
the  township  was  divided  by  statutory  enactment  and  a  new 

V.  Powell,  14  V7alL  493,  20  L.  Ed.  « Baby  v.  Baby,  8  Up.  Can.  (Q. 

726.  B.)   76. 

«•  Mayor  of  Berwiek  ▼.  Oswald,  1  ^sBoman  v.  Peters,  2  Bob.  (La.) 

EIL  ft  Black.  295;  affirmed,  Mayor  479.     Holding  that  an  increase  or 

of  Berwick  v.  Oswald,  3  Ell.  ft  Black,  diminution  of  the  fees  of  an  officer 

658.     To  similar  effect,  see  Mayor  during  his  term  does  not  change  his 

of  Dartmouth  v.  SiUy,  7  EIL  ft  Black,  office  nor  release  the  sureties  on  his 

97.  official  bond,  see  Sacramento  Co.  v. 

Bird  31  Gal.  66. 
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township  made  out  of  a  portion  thereof,  it  was  held  that  this 
did  not  discharge  the  sureties  on  the  collector's  official  bond, 
he  continuing  to  act  as  collector  of  the  portion  of  the  township 
retaining  the  old  name  and  organization,  and  the  township 
remaining  unchanged  in  its  corporate  eharacter.^^  A  change 
in  the  name  of  a  collection  district  after  the  sureties  of  a 
deputy  collector  have  become  bound  will  not  discharge  such 
sureties.*^*^ 

§  669.  When  general  bond  of  offloer  coyera  special  fund  col- 
lected or  received  by  him. — ^The  bond  of  a  tax  collector  pro- 
vided that  he  should  collect  ''all  the  taxes  assessed  in  his 
county  for  the  state  and  county  purposes  *  •  according 
to  the  requisitions  of  law."  When  the  bond  was  executed  the 
board  of  police  had  power  to  levy  a  special  tax  to  build  a 
court-house,  etc.,  and  also  had  power  to  require  therefor  an 
additional  bond  from  the  tax  collector.  A  specia}  tax  was 
levied  to  build  a  court-house.  This  was  collected  by  the  col- 
lector, and  no  new  bond  was  taken  of  him  for  it,  although  the 
sureties  on  his  general  bond  requested  that  there  should  be. 
Held,  the  sureties  on  the  collector's  general  bond  were  liable 
for  the  tax  thus  collected.  The  board  of  police  had  power  to 
require  a  new  bond,  but  were  not  obliged  to  do  so,  and  the 
general  bond  covered  the  special  levy,  as  it  was  for  a  county 
purpose.^    At  the  time  the  sureties  signed  a  county  treasurer's 

40  Municipality     of     Whitby     v.  dal  bond  to  cov^r  such  fund,  and  he 

Flint,  9  Up.  Can.  (C.  P.)  449.  fails  to  do  so.    ritate  v.  Hill,  17  W. 

so  Schuster  v.  Weissman,  63  Mo.  Va.  452.    So,  the  sureties  upon  the 

552.    See,  also,  on  this  subject,  Cor-  official  bond  of  a  city  treasurer  and 

poration  of  Ontario  v.  Paxton,  27  tax  receiver,  conditioned  for  the  due 

Up.  Can.  (C.  P.)  104.  performance  of  the  duties  of  his  of- 

1  State  ▼•  Hathom,  36  Miss.  491.  fice,  are  liable  for  the  misappropria- 

To   similar  effect,  see   McGuire  ▼.  tion  of  school  funds,  where  by  stat- 

Brj,  3  Bob.  (La.)  196.    Holding  that  ute  he  is  required  to  hold  them  in 

the  sureties  on  the  general  bond  of  trust,   separate   and   distinct    from 

an  officer  are  liable  for  duties  im-  other  moneys,   and  where,   too,  by 

posed  upon  him  by  special  statute  such  statute,  it  is  declared  that  the 

before  the  sureties  became  liable,  see  sureties  on  his  general  bond  shall  be 

State  V.  Bradshaw,  10  Ired.  Law  (N.  held  liable  for  any  default  in  rela- 

C.)  229.    So  the  sureties  on  the  gen-  tion  to  such  trust.    Board  of  Educa- 

eral  official  bond  of  a  sheriff  are  lia-  tion  of  Auburn  v.  Quick  et  aL,  99  N. 

ble  for  his  failure  to  pay  over  school  Y.  138.     Sureties  on  a  regular  and 

taxes,  when  by  the  statute  he  is  re-  general  administration  bond  are  held 

quired  to  give  an  additional  and  spe-  not  liable  for  the  misappropriation 
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official  bond  there  was  a  statute  which  provided  that  a  certain 
fund  should  be  divided  between  counties  through  which  no 
railroad  or  canal  ran,  which  fund  should  be  used  in  the  im- 
provement of  roads,  constructing  of  bridges  and  other  public 
works,  but  it  was  not  then  known  what  counties  would  be  en- 
titled to  the  fund.  Subsequently  the  county  was  declared  to 
be  entitled  to  a  portion  of  the  fund,  and  the  county  treasurer 
was  appointed  to  receive  and  did  receive  it.  Held,  the  sure- 
ties on  his  official  bond  were  not  liable  for  his  actings  and 
doings  as  to  said  fund.  It  was  a  definite  appropriation  for  a 
particular  purpose  and  in  the  nature  of  a  special  deposit.  If 
it  had  been  given  to  the  county  without  any  restriction  as  to 
its  disposition  the  sureties  would  have  been  liable.^  Where  a 
statute  provided  that  a  state  treasurer  should  receive  on  spe- 
cial deposit  money  from  those  who  desired  to  purchase  public 
lands,  and  that  such  money  should  be  kept  separate  from  state 
funds  till  the  sale  was  completed  and  should  then  be  trans- 
ferred to  the  funds  of  the  state,  and  if  the  sale  was  not  com- 
pleted that  such  money  should  be  returned  to  the  depositor,  it 
was  held  that  the  sureties  on  the  official  bond  of  the  treasurer 
were  liable  for  the  money  so  deposited.^ 

§  670.  Same  contanuecL— Effect  of  statutory  requirement  of 
special  bond  for  a  particular  transaction. — The  bond  of  a 
guardian  was  by  statute  required  to  be  in  double  the  amount 
of  all  the  real  and  personal  estate  of  the  ward,  and  the  general 
bond  of  a  guardian  provided  for  the  payment  by  him  of  all 
money  coming  to  his  hands  which  belonged  to  the  ward.  The 
statute  also  provided  that  when  a  guardian  desired  to  lease 
lands  of  the  ward  he  should  get  a  special  order  of  the  court 
for  so  doing  and  should  give  another  bond  for  the  rents.  A 
guardian  got  a  special  order  of  the  court  for  the  leasing  of  the 
ward's  land  and  was  ordered  to  give  a  bond  for  the  rents,  but 

or  loss  of  funds  arising  from  the  sale  urer  of  a  Poor  Law  Union,  where  the 

of  lands  under  a  special  bond  given  bond  recites  that  he  shall  pay  all 

for  that  purpose,  even  though  the  " balances''  due  the  Union,  are  lia- 

administrator  charged  himself  in  his  ble  for  a  balance,  although  it  is  not 

administration  account.    Bobinson  ▼•  for  money  received  by  him,  but  is  the 

Millard,  133  Mass.  236.  result  of  a  trading  between  him  and 

3  People  ▼•  Moon,  3  Scam.   (HI.)  the  Union,  see  Belfleld  Union  v.  Pat- 

123.  tison,  2  Hurl.  &  Gor.  623;  Pattison 

•  State   V.   Bhodes,    7   Nev.    434.  v.  Belfield  Union,   1  Hurl.   &  Gor. 

Holding  that  sureties  of  the  treas-  523.    Note  34  to  8  103,  p.  220. 
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failed  to  do  so.  Held,  the  sureties  on  the  guardian's  general 
bond  were  liable  for  the  rents  collected  by  him  in  pursuance 
of  the  order.  The  court  said  it  was  part  of  the  duty  of  a 
guardian  at  common  law  to  collect  rent  belonging  to  the  ward. 
The  extra  bond  required  was  cumulative  and  would  not  release 
the  sureties  on  the  general  bond,  who  by  the  terms  of  their 
bond  were  liable.^  But  where  a  statute  provided  that  upon  a 
sale  by  a  guardian  of  real  estate  of  the  ward  he  should  give  a 
special  bond  to  account  for  the  proceeds,  it  was  held  that  the 
sureties  on  his  general  bond  were  not  liable  for  such  proceeds, 
although  the  terms  of  the  bond  were  broad  enough  to  cover 
such  proceeds.* 

§  671.  Laches  cannot  be  imputed  to  the  state — Sureties  of 
one  officer  not  discharged  by  negligence  of  other  officers. — ^In 

general,  laches  cannot  be  imputed  to  the  government;  and 
where  the  laws  require  periodical  accounts  and  settlements  or 
an  examination  of  the  accounts  of  an  officer  at  stated  times, 
and  the  officers  whose  duty  it  is  to  enforce  these  provisions 
fail  to  do  so,  and  they  are  not  complied  with  by  the  principal, 
such  neglect  does  not  discharge  the  sureties  on  the  principal's 
official  bond.  ''It  is  said  that  the  laws  require  that  settlements 
should  be  made  at  short  and  stated  periods,  and  that  the  sure- 
ties have  a  right  to  look  to  this  as  their  security.  But  these 
provisions  of  the  law  are  created  by  the  government  for  its 
own  security  and  protection,  and  to  regulate  the  conduct  of 
its  own  officers.  They  are  merely  directory  to  such  officers, 
and  constitute  no  part  of  the  contract  with  the  surety. '  '*    This 

«  Wann  v.  The  People,  57  IlL  202.  and  Er.)  606;  Boone  Co.  v.  Jones, 

See,   however.   State   v.   Harbridge,  54  Iowa  699;  Hart  y.  United  States, 

43  Mo.  App.  16,  where  it  was  held  95  XT.  S.  316.     So  a  failure  to  re- 

that  the  sureties  on  the  general  bond  quire,  a   county   treasurer  to   make 

of    a    guardian    were    not    liable  prompt    settlements    does    not    dis- 

for  proceeds  arising  from  the  sale  charge  his  sureties.    Crawn  v.  Com- 

of  realty  under  order  of  court.  monwealth,  84  Va.  282.    And  a  bank 

B  Henderson  v.  Coover,  4  Nev.  129.  is  held  not  estopped  from  proceeding 

•  United  States  v.  Kirkpatrick,  9  on  the  bond  of  its  cashier  because  of 

Wheat.  720,  per  Story,  J.;   Mayor  a  failure  to  examine  the  cashier 's  ae« 

and  City  Council  of  Natchitoches  v.  counts  with  such  frequency  as  to  dis- 

Bedmond,  28  La.  Ann.  274;  Mayor  cover  his  defalcations    during    the 

and  Selectmen  of  Homer  v.  Merritt,  year  in  which  they  took  place.  Sparkb 

27   La.  Ann.   568;   Duncan  v.   The  v.  Farmers'  Bank,  3  Del.  Ch.   274. 

State,  7  La.  Ann.  377;  The  Queen  v.  See,  to  same  general  effect  as  the 

Fay,  Irish  Law  Bep.  (4  Q.  B.,  C.  P.  text.  State  v.  Powell,  40  La.  Amu 
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geoeral  principle  is  equally  applicable  to  all  corporations,  pub- 
lic and  private.  All  the  officers  of  a  govemment  or  corpora- 
tion  should  observe  its  laws  and  regulations,  and  the  sureties 
of  one  officer  cannot  set  up  as  a  defense,  when  sued  for  the 
misconduct  of  their  principal,  the  fact  that  another  set  of 
officers  have  neglected  or  violated  their  duty.  It  should  be 
borne  in  mind  that  all  the  officers  of  a  govemment  or  corpora- 
tion are  its  agents  only,  and  cannot  bind  their  principal  by 
acts  or  defaults,  which  are  not  only  unauthorized  but  are  ex- 
pressly prohibited.  The  sureties  of  an  officer  of  a  govemment 
or  corporation  are  not  discharged  by  reason  of  the  fact  that 
his  accounts  are  not  examined  by  other  officers  thereof  at  the 
time  prescribed  by  law;^  nor  by  reason  of  the  fact  that  such 
accounts  are  so  negligently  examined  as  not  to  discover  exist- 
ing defalcations;^  nor  by  reason  of  the  fact  that  money  far 
exceeding  the  proper  amount  is  negligently  permitted  to  re- 
main in  the  hands  of  the  principal^ 

§  872.  The  same  continued— Sureties  held  not  released  by 
non-action  of  govemment  agenqr. — The  sureties  of  a  public 
officer  are  not  discharged  by  the  failure  of  the  govemment  to 
notify  them  of  his  default.  The  surety  must  in  such  case  take 
notice  of  his  principal's  defaults.*^    The  surety  on  a  bond  for 

234;  Cotmij  of  Waseca  v.  Sheehan,  v.  People,  102  lU.  540;  Mutual  Loan 

42    Minn.    57;    Mintnrn    v.    United  &  Bldg.  Ass'n  v.  Price,  16  Fla.  204, 

States,  106  U.  S.  437;  People's  Bldg.  approved  in  same  case,  19  Fla.  127; 

Ass'n  ▼.  Wroth,  43  N.  J.  Law  70;  Harrison  ▼.  Lumbermen  &  Mechan- 

Marlar  v.  State,  62  Miss.  77;  State  ics'  Ins.  Co.,  8  Mo.  App.  37;  Board 

V.  Smith,  16  Fla.   175.     Upon  the  of  School  Directors  v.  Brown,  33  La. 

doctrine  that  laches  is  not  imputable  Ann.  .383.     Contra,  The  People  ▼. 

to  the  government,  it  is  held  that  the  Jansen,  7  Johns.  332.  And  see  cases 

statute  of  limitations  does  not  run  cited  in  note  49  to  §  478,  by  the  ed- 

against  an  action  upon  the  official  iter  of  this  edition,  who  does  not 

bond  of  a  state  officer  unless  it  is  think  the  rule  stated  in  the  text  ap- 

declared  in  the  statute  that  it  shall  plies  to  private  corporations, 

so  run.     Brown  ▼•  Sneed^  77  Tex.  8  Board  of  Supervisors  v.  Otis,  62 

47L  N.  Y.  88;   County  of  Frontenac  v. 

7 Amherst  Bank  v.  Boot,  2  Met.  Breden,   17  Grant's   Ch.  645;    Ex- 

(Mass.)  522;  Detroit  v.  Weber,  26  change  Bank   ▼.   Springer,   7   Ont. 

Mich.  284;  City  Council  ▼.  Paterson,  (Can.)  309. 

2  Bailey,  Law  (S.  C.)  165;  Collins  dCreighton  v.  Bankin,  7  Clark  & 

V.  Gwynne,  2  Moore  ft  Scott  640;  Finnelly  325. 

Commonwealth  v.   Wolbert,  6  Bin-  loThe  People  ▼.  Bussell,  4  Wend, 

ney  (Pa.)  292;  Inhabitants  of  Farm-  570;  Begina  v.  Pringle,  32  Up.  Can. 

ington  V.  Stanley,  60  Me.  472;  Stem  (Q.  B.)  308. 
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the  payment  of  duties  is  not  discharged  by  a  mere  delay  in 
demanding  payment  after  it  becomes  due,  even  though  an  act 
of  congress  required  that  suits  for  customs  should  be  com- 
menced without  delay,  and  suit  is  not,  in  fact,  commenced  for 
ten  years.^^  It  has  been  held  that  the  sureties  of  a  township 
treasurer  are  not  discharged  by  reason  of  the  fact  that  the 
township  council  permits  him  to  mix  township  money  with 
his  own.^2  So  it  has  been  held  that  the  surety  of  a  guardian 
is  not  discharged  by  the  failure  of  the  county  court  for  five 
years  to  compel  the  principal  to  file  an  inventory  and  ac- 
count.* ^  The  sureties  of  a  sheriff  are  not  discharged  by  the 
failure  of  the  county  court  to  appoint  commissioners  to  investi- 
gate his  accounts  as  required  by  law.**  It  has  been  held  that 
it  furnishes  no  defense  to  the  sureties  of  a  delinquent  town 
collector,  that,  if  the  warrant  against  their  principal  had  been 
issued  within  the  time  prescribed  by  law,  the  amount  due 
might  have  been  collected  from  him.*^  It  is  held  no  defense 
to  the  sureties  of  a  bank  messenger,  in  an  action  to  recover 
money  stolen  by  their  principal,  that  the  bank  was  guilty  of 
negligence  in  intrusting  the  keys  of  the  vault  and  the  com- 
bination of  the  safe  to  their  principals.*®  A  Delaware  statute 
authorizes  the  sureties  of  a  defaulting  tax  collector  to  petition 
the  Levy  Court  to  have  the  collector  prevented  from  collecting 
further  taxes,  and  makes  it  the  duty  of  the  Levy  Court  upon 
such  petition  to  appoint  another  person  to  perform  his  official 
duties.  A  collector  defaulted.  Such  a  petition  was  presented 
and  the  Levy  Court  refused  and  failed  to  take  any  action. 
Held  that  the  sureties  were  not  thereby  discharged  from  lia- 
bility for  taxes  thereafter  collected.  The  court  said  that  neg- 
lect on  the  part  of  the  Levy  Court  considered  as  an  agency  of 
the  government,  could  not  release  the  sureties.*^ 

11  Hunt  V.  United  States,  1  Galli-  ceiver  of  borough  rates  that  their 
son  32.  To  similar  effect,  see  Doz  v*  principal  was  permitted  to  retain 
Postmaster-General,  1  Pet.  318.  moneys  in  his  hands  for  a  longer 

12  Municipal  Corporation  of  East  period   than   one  week,   which  was 
Zora  V.  Douglas,  17  Grant's  Ch.  462.  contrary  to  the  statute  and  the  con- 
is  Commonwealth  v.  Preston,  5  T.  dition  of  the  bond.    Mayor  of  Dur- 

B.  Mon.  (Ky.)  584.  ham  v.  Fowler,  Law.  Bep.  (22  Q.  B. 

i^Bonta  V.  Mercer  County  Court,  Div.)  394. 

7  Bush  (Ky.)  576.  ^^  German- American  Bank  v.  Auth, 

IB  Looney  v.  Hughes,  26  N.  Y.  514.  87  Pa.  St.  419. 

Nor  is  it  a  defense  to  the  sureties  i?  Stoeckle   v.   Lewis,   Del.,   Nov.^ 

on  the  bond  of  a  collector  and  re-  1897,  38  Atl.  Rep.  1059. 
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§  673.  Surety  of  officer  not  discharged  by  violation  of  statute 
enacted  for  the  benefit  of  the  government.— A  statute  provided 
that  a  distiller  should,  upon  filing  with  the  assessor  notice  of 
his  intention  to  commence  business,  execute  a  bond  with  sure- 
ties to  be  approved  by  the  assessor,  and  that  no  bond  should 
be  approved  unless  the  distiller  should  be  the  owner  of  the 
unincumbered  fee  of  the  land  on  which  the  distillery  was 
situated.  The  bond  of  a  distiller  was  approved,  the  land  be- 
ing incumbered.  Held,  the  sureties  were  not  discharged  by 
this  fact.  The  object  of  the  law  was  to  protect  the  govern- 
ment, not  benefit  the  sureties,  and  the  sureties  should  have 
seen  for  themselves  that  the  land  was  unincumbered.^®  A 
county  treasurer,  upon  being  re-appointed,  gave  a  new  ofiScial 
bond  with  sureties,  without  having  first  filed  in  the  commis- 
sioner's office  a  certificate  of  his  settlement,  and  the  payment 
of  his  account  with  the  state  for  the  previous  year,  as  the  law 
required.  Held,  this  was  no  defense  to  the  sureties  on  the  new 
bond.**  A  statute  provided  that  if  the  paymaster  of  a  regi- 
ment failed  for  six  months  to  render  his  vouchers  to  the  pay- 
master-general, he  should  be  recalled  and  another  appointed 
in  his  place,  and  also  provided  that  he  should  render  monthly 
accounts.  The  paymaster  did  not  render  his  accounts  as  the 
law  required,  and  failed  for  more  than  six  months  to  render 
accounts,  but  he  was  not  removed,  and  afterwards  received 
money.  Held,  the  sureties  on  his  official  bond  were  liable  for 
the  money  so  received.*^  It  has  been  held  that  statutes  which 
required  the  special  direction  of  the  president  of  the  United 
States  to  authorize  the  advance  of  public  moneys  to  a  disburs- 
ing officer  were  merely  directory,  and  were  not  a  qualification 
of  the  contract  of  a  surety  of  such  officer,  and  that  the  surety 
was  liable  for  the  misapplication  of  public  money  by  the  prin- 
cipal, even  though  it  was  advanced  to  him  contrary  to  the 
statute.2* 

§  674.  Surety  of  an  officer  not  dischax^ed  by  unauthorized 
act  of  another  officer. — The  sureties  of  one  officer  of  a  gov- 

is  Osborne  ▼.   XTnited   States,   19  St.  159.    To  similar  effect,  see  State 

WalL    577,    foUowed    in    Hart    ▼.  t.  Hayes,  7  La.  Ann.  118. 
United  States,  95  U.  S.  316.    ''The        so  United  States  ▼.  Yanzandt,  11 

government   is  not  responsible   for  Wheat.  184.    See,  also,  United  States 

the  laches  or  the  wrongful  acts  of  v.  NichoU,  12  Wheat.  505.         ' 
its  officials."  n United  States  ▼.  Cutter,  2  Cur- 

i»  Clarke  v.  Potter  County,  1  Pa.  tis  617. 
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ernmtot  or  public  corporation  are  not  affected  by  the  unau- 
thorized positive  act  of  other  ofScers  of  the  government  or 
corporation.  Thus,  the  ordinances  of  a  city  expressly  pro- 
hibited the  city  treasurer  from  using  the  public  money  for  his 
own  benefit.  The  mayor  and  council  of  the  city  allowed  the 
treasurer  to  use  the  public  money  for  his  own  purposes  upon 
his  agreement  to  pay  interest  therefor.  Held,  the  sureties  on 
the  treasurer's  official  bond  were  not  thereby  discharged.  The 
court  said:  **The  funds  are  collected  for  public  purposes. 
The  mayor  and  council  had  no  right  and  no  power  to  use 
them  for  any  other  purpose.  •  •  An  illegal  contract  could 
not  enlarge  the  power  of  the  city  treasurer,  neither  could  it 
limit  his  responsibility.  That  the  illegal  contract  was  made 
with  the  other  agents  of  the  city  does  not  change  the  principle 
nor  alter  the  duties  and  obligations  of  the  treasurer.  They 
remained  the  same  and  were  defined  by  law.  •  •  The  whole 
fallacy  of  the  argument  of  the  plaintiffs  in  error  lies  in  con- 
founding the  mayor  and  council  of  the  city  with  the  city 
itself.  "2  2  The  same  thing  was  held  where  the  board  of  direct- 
ors of  a  corporation,  by  an  order  not  warranted  by  the  by-laws 
thereof,  authorized  the  treasurer  of  the  corporation  to  loan 
its  money  when  he  should  have  deposited  it  in  a  bank.^*  Upon 
the  same  principle  it  has  been  held  that  the  sureties  of  a  tax 
collector  are  not  discharged  by  the  fact  that  the  county  com- 
missioners falsely  advertised  that  he  had  paid  up  all  his  liabili- 
ties for  his  preceding  term,  and  the  sureties  became  bound, 
relying  on  said  advertisement.**  A  surety  of  a  city  treasurer, 
being  sued  on  his  bond,  pleaded  that  the  mayor  of  the  city 
had  released  his  co-surety.  Held,  no  defense,  as  the  mayor 
had  no  authority  to  release  the  co-surety.** 

§  676.  Same  continued — Surety  liable  for  unauthoriaed  al- 
lowances by  public  authorities. — At  the  expiration  of  the  sec- 
ond term  of  office  of  a  county  treasurer,  the  county  board, 
without  any  authority  so  to-do,  allowed  him  $2,000  above  his 
regular  salary  for  selling  tax  certificates,  etc.,  and  settled  with 
him  on  that  basis.    Held,  the  sureties  on  the  treasurer's  official 

38  Mauley  t.  Citj  of  Atchison,  9    Pa.  St  69.     To  similar  effeet^  see 
Kan.  358,  per  Kingman,  G.  J.  Detroit   v.    Weber,    26   Mich.    284;. 

28  Spring  Hill  Mining  Go.  v.  Sharp,    State  ▼.  Bates,  36  Yt.  887. 
3  Pugsley  (New  Brans.)  603.  2s  Mayor  v.  Blache,  6  La.  (Cony) 

24  Bower  v.   Com.   of  Wash.,   25    500. 
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bond  were  not  discharged  from  the  payment  of  the  $2,000, 
as  the  action  of  the  county  board  was  absolutely  void.^*  A 
county  treasurer  was  liable  for  interest  on  public  money,  and 
also  for  certain  money  not  paid  over  by  him.  The  board  of 
supervisors  allowed  him  the  interest  as  a  perquisite  of  office, 
and  forgave  him  the  other  money  on  account  of  his  services 
in  averting  a  draft.  Held,  the  acts  of  the  board  were  illegal, 
and  the  sureties  on  the  treasurer's  official  bond  were  liable 
for  the  interest  and  the  other  money,  notwithstanding  said 
acts  of  the  board.^^  Upon  the  presentation  of  the  account  of 
a  treasurer  of  a  town,  the  selectmen  examined  it,  and,  failing 
to  detect  an  error  in  addition,  certified  the  account  to  be  cor- 
rect, when,  in  fact,  there  was  a  deficit.  The  surety  on  the 
treasurer's  official  bond  knew  of  this  certificate  soon  after  its 
entry  on  the  treasurer's  books.  The  treasurer  was  then  solv- 
ent, but  afterwards  died  insolvent,  and  the  surety  was  after- 
wards sued  for  the  above  deficit.  Held,  he  was  liable  therefor. 
The  selectmen  had  no  right,  directly  nor  indirectly,  to  dis- 
charge the  treasurer  nor  his  surety  from  liability  on  their 
bond  in  case  of  a  breach  thereof.*® 

§  676.  Surety  of  government  officer  liable  for  money  stolen 
from  or  otherwise  lost  by  him. — The  sureties  on  the  official 
bond  of  a  government  officer  are  not  discharged  from  liability 
for  public  money  received  by  the  officer  by  reason  of  the  fact 
that  such  money  is  stolen  from  him  or  otherwise  lost  by  him 
without  his  fault,  even  though  he  acted  with  reference  to  the 
matter  in  a  careful  and  prudent  planner.*^    This  is  held  upon 

MSapeiriflon    of    Kewaunee    v.        ^^Boggs  v.  The  State,  46  Tez.  10; 

Knipfer,   37   Wis.   496.     See,   also,  Inhabitants  of  New   Providence  v. 

V^ilson  ▼.  Glover,  3  Pa.  St.  404.  McEachron,  4  Vroom  (N.  J.)   339; 

27  Supervisors  of  Richmond  Go.  v.  Commonwealth  v.  Gomly,  3  Pa.  St. 

Wandel,  6  Lans.  (N.  Y.)  33.  372;   McEachron  v.  Inhabitants  of 

38  Inhabitants   of   Farmington   v.  New  Providence,  6  Vroom  (N.  J.) 

Stanley,  60  Me.  472;  Board  of  Sup*  $28;  Stave  v.  Nevin,  19  Nev.  162; 

eivisors  of  Jefferson  Co.  v.  Jones,  19  United  States  v.  Watts,  1  New  Mex. 

Wis.  51.    Holding  that  the  sureties  553.    In  this  ease  the  principal,  who 

of  a  marshal  are  not  discharged  from  was  receiver  of  public  moneys,  was 

the  payment  of  costs  collected  by  murdered,  and  robbed  of  the  mon- 

him  for  a  clerk  by  reason  of  the  fact  ^ys  in  his  custody.    United  States  v. 

that  the  clerk  permitted  him  to  re-  Prescott,  3  How.  578;  United  States 

torn  the  execution  satisfied,  see  Mc-  v    Morgan,    11   How.    154;    United 

Nairy     v.     Marshall,     7     Humph.  States  v.  Dashiel,  4  Wall.  182 ;  Unit- 

(Tenn.)  229.  ed  States  v.  Keehler,  9  Wall  83; 
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the  ground  that  it  is  not  a  question  of  bailment,  but  of  special 
contract,  and  public  policy  requires  that  the  oflScer  in  such 
case  shall  be  held  to  a  strict  accountability.  Where  the  bond 
of  a  township  treasurer  provided  that  he  should  **well  and 
truly  fulfill  the  duties  of  treasurer  •  •  to  the  best  of  his 
ability  and  according  to  law,"  and  public  money  received 
by  him  was  destroyed  by  accidental  fire  and  without  the  fault 
of  the  treasurer,  it  was  held  that  the  sureties  on  his  official 
bond  were  liable  for  such  money*^^    The  fact  that  a  county 

m 

treasurer  has  deposited  the  county  money  in  a  bank  which 
afterwards  fails,  even  though  he  was  guilty  of  no  negligence 
in  making,  such  deposit,  does  not  discharge  his  surety  from 
the  payment  of  the  money  thus  lost.^*  A  quantity  of  bullion 
was  weighed  and  placed  in  a  double  locked  wire  cage  in  the 
Philadelphia  mint,  the  key  to  one  of  the  locks  being  kept  at 
the  mint  in  Washington.    Thereafter  defendant  was  appointed 

German  American  Bank  v.  Auth,  87  607.  See,  however,  Corporation  of 
Pa.  St.  419;  Bojden  v.  United  Houghton  v.  Freeland,  26  Grant's 
States,  13  Wall.  17;  Inhabitants  of  Ch.  (Can.)  500,  where  it  was  held 
Hancock  v.  Hazzard,  12  Cush.  that  the  sureties  on  the  bond  of  a 
(Mass.)  112;  Board  of  Education  v.  treasurer  of  a  municipality  were  not 
Jewell,  44  Minn.  427;  Odd  Fellows  liable  to  the  corporation  for  moneys 
Mutual  Aid  Ass'n  v.  James,  63  Gal.  lost  through  the  accidental  burning 
598.  Contra,  by  an  evenly  divided  of  the  house  wherein  they  were  kept, 
court,  see  Supervisors  of  Albany  v.  when  there  was  no  proper  place  pro- 
Dorr,  7  Hill  (N.  T.)  583;  and  also,  vided  by  the  municipality  for  the 
see  Inhabitants  Cumberland  Co.  v.  keeping  of  the  same,  and  the  nearest 
Pennell,  69  Me.  357.  See,  also,  Unit-  bank  was  distant  some  thirty-five 
ed   States   v.   Adams    (Cir.    Ct.   D.  miles. 

Oreg.),  24  Fed.  Rep.  348.  In  this  si  Supervisors  of  Omro  v.  Kaime, 
case  the  sureties  on  the  bond  of  a  39  Wis.  468.  See  to  similar  ef- 
collector  of  customs  were  held  not  feet,  State  v.  Powell,  67  Mo. 
liable  for  moneys  stolen  from  their  3J»5;  State  v.  Moore,  74  Mo.  413; 
principal,  where  it  appeared  that  in  Wilson  v.  Wichita  Co.,  67  Tex.  647; 
obedience  to  an  order  from  the  treas-  Nason  v.  Poor  Directors,  126  Pa. 
ury  department  he  took  a  certain  sum  St.  445;  Commonwealth  v.  Baily,  129 
of  money  from  the  port  of  which  he  Pa.  St.  480;  People  v.  Faulkner,  31 
was  collector  to  deposit  with  the  as-  Hun  (N.  Y.)  317.  But  see,  contra, 
sistant  treasurer,  and  that,  while  en  York  Co.  v.  Watson,  15  S.  C.  1; 
route,  and  without  his  fault  or  neg-  Twitty  v.  Houser,  17  S.  C.  1 ;  People 
ligence,  the  money  was  stolen  from  v.  Faulkner,  107  N.  Y.  477,  revers- 
him.  ing  38  Hun  607.  See,  on  this  sub- 
so  District  Township  of  Union  v.  ject,  Crisfield  v.  Murdock,  55  Huo 
Smith,  39  Iowa  9.  To  similar  ef-  (N.  Y.)  143. 
feet,  see  State  v.  Harper,  6  Ohio  St 
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superintendent  and  four  years  later  $12,000  of  the  gold  was 
found  to  be  missing.  Held,  that  the  court  properly  directed  a 
verdict  against  the  obligors  on  the  superintendent's  official 
bond,  though  it  was  conclusively  shown  that  the  loss  was 
caused  by  theft  by  a  subordinate.*^ 

§  877.  Same  continued— Bule  does  not  apply  to  officers  of 
private  corporations. — ^But  it  has  been  held  that  the  condition 
of  the  bond  of  a  treasurer  of  a  railroad  company  that  he  should 
'^faithfully  discharge  the  duties  of  the  office,  and  well  and 
correctly  behave  therein,"  does  not  bind  him  to  keep  the 
money  of  the  company  safely  against  all  hazards.  It  only 
binds  him  to  an  honest,  diligent  and  competently  skilful  effort 
to  keep  the  money.  And  if  such  treasurer  deposits  the  com- 
pany's money  to  his  credit  as  treasurer  in  a  banking-house 
which  is  at  the  time  in  good  credit  and  standing,  and  generally 
considered  a  safe  place  for  the  deposit  of  money,  neither  he 
nor  his  sureties  are  liable  for  a  loss  occasioned  by  the  sudden 
and  unexpected  failure  of  the  bank.  The  case  was  distin- 
guished from  that  of  a  government  officer  who  was  said  to  be 
held  liable  in  such  a  case  on  grounds  of  public  policy.**  A 
postmaster  placed  in  the  mail-bag  at  his  office  a  sum  of  money 
belonging  to  the  government  to  be  carried  through  the  mail 

ssBosbjsheU    v.     United    States     fully  perform  the  dnties  of  an  of- 


(Pa.),  77  Fed.  Rep.  944,  23  C.  C.  A. 
581,  39  U.  8.  App.  474,  affirming  73 
Fed.  Bep.  616.  In  Sm^he  v.  United 
States,  107  Fed.  Bep.  376,  46  C.  G. 
A.  354,  an  action  on  the  official 
bond  of  the  superintendent  of  the 
New  Orleans  mint  conditioned  ''for 
the  faithful  discharge  of  his  du- 
ties," it  was  held  to  be  no  defense 
that  the  sum  of  $25,000,  for  which 
suit  was  brought,  had  been  de- 
stroyed by  flre  occurring  without 
fault  of  the  principal,  that  the  sure- 
ties were  liable  for  the  full  amount 
even  though  expert  officers  of  the 
government  identified  $1,182  of 
eharred  currency.  The  court  said 
(p.  356):  "Where  the  condition 
of  his  bond  is  to  account  for  and 
pay  over  money,  or  words  to  that 
effect,  or  the  condition  is  to  faith- 
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fice  and  a  statute  describes  the  du- 
ties to  similar  effect,  the  officer  has 
been  held  to  be  a  virtual  insurer  of 
funds  coming  regularly  into  his 
hands  and  therefore  accountable 
for  an  unavoidable  loss."  The  ma- 
jority of  the  court  thought  that  this 
rule  had  not  been  changed  by  the 
case  of  United  States  v.  Thomas,  15 
Wall.  337,  21  L.  Ed.  89,  where  the 
official  bond  of  a  revenue  collector 
at  Nashville  was  held  not  to  be  lia- 
ble for  the  loss  of  moneys  that  had 
been  seized  by  the  confederate 
forces  during  the  Bebellion,  but 
Newman,  I).  J.,  believed  that  that 
case  had  modified  the  strict  rule  of 
earlier  decisions.     S  635,  note  2. 

ss  Atlantic  &  N.  C.  E.  B.  Co.  v. 
Gowles,  69  N.  C.  59.  To  same  ef- 
fect, with  reference  to  the  sureties 


I  678  8UBETIES  ON  OFFICIAL  BONDa 

to  the  postal  depository.    While  the  carrier  was  on  his  way  \ 

to  deliver  the  mail-bag  to  a  steamboat  the  postmaster  inter-  ] 

cepted  and  robbed  him  of  the  mail-bag.  Held,  the  sureties  on 
the  postmaster's  bond  were  liable  for  the  sum  claimed  by  the 
government.** 

§  678.  Misodlaiieous  cases  oonoeming  suretiM  on  official 
bonds. — A  collector  of  internal  revenue  may  recdver  against 
his  deputy  and  the  sureties  on  his  official  bond  for  money  col- 
lected by  the  deputy  and  not  paid  over,  without  first  showing 
that  he  has  paid  to  the  government  the  amount  so  collected 
by  the  deputy.^  The  bond  of  a  township  treasurer  provided 
that  he  should  fulfill  his  duties  ''to  the  best  of  his  ability." 
Held,  these  words  did  not  lessen  his  liability  nor  that  of  his 
sureties,  and  they  were  liable  for  township  money  accidentally 
destroyed  by  fire.'*  Where  it  is  the  statutory  duty  of  a  notary 
public  to  give  notice  of  protest,  the  sureties  on  his  official  bond 
are  liable  for  his  failure  to  give  such  notice.'^  The  sureties  on 
the  bond  of  a  county  auditor  are  liable  for  any  overdrafts  he 
may  have  made  by  issuing  warrants  payable  to  himself  for 
salary,  and  receiving  from  the  treasurer  the  amount  thereof 
in  excess  of  the  compensation  allowed  him  by  the  board  of 
supervisors.^  The  omission  of  a  collector  of  public  revenue 
to  remove  a  deputy  collector  after  knowledge  of  a  default  by 
the  latter  does  not  discharge  the  sureties  of  the  deputy.*^ 
When  one  elected  to  the  office  of  tax  collector  failed  until 
after  the  time  for  him  to  enter  upon  his  duties  to  file  his  offi- 
cial bond,  which  had  been  duly  prepared  and  stated  that  he 
had  been  elected  to  the  office,  and  the  office  was  thereupon 
declared  to  be  vacant,  and  he  was  subsequently  appointed  to 
the  same  office,  whereupon  the  bond  first  prepared  was  filed, 
it  was  held  that  the  sureties  thereon  were  not  liable  for  the 
default  of  the  collector.*^    The  liability  of  the  sureties  on  the 

on  the  bond  of  a  paymaster  of  a  *•  District  Township  of  Union  y. 

railroad  company,  Chicago,  Burling-  Smith,  39  Iowa  9. 

ton  ft  Quincy  B.  B.  v.  Bartlett,  20  st  Wheeler  v.  The  State,  9  Heisk. 

Bradw.   (111.  App.)   96,  affirmed  in  (Tenn.)  393. 

120  111.  603,  11  N.  E.  Bep.  867.  >«  Mahaska   Coxmty  v.   Buan,   45 

S4  United   States  v.   Jones  et   aL  Iowa  328. 

(Cir.  Ct.  W.  D.  La.),  36  Fed.  Bep.  «»  Pickering  ▼.  Day,  2  Del.  Ch.  338. 

759.  «o  Winneshiek  Go.  v.  Maynard,  44 

«» Puller  V.  Calkins,  22  Iowa  301.  Iowa  15. 
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ojfficial  bond  of  an  oflScer  for  a  failure  on  his  part  to  pay  over 
money  collected  by  him  under  an  execution  is  not  such  a  lia- 
bility as  will  constitute  them  debtors  of  the  plaintiff  in  such 
execution,  so  as  to  subject  them  to  garnishment  process  as 
debtors  of  such  plaintiff.**  Where  the  misconduct  of  an  officer 
consists  in  a  neglect  of  official  duty,  such  neglect,  although  a 
negative,  must  be  proved  by  the  party  alleging  it.*^  jf  an  offi- 
cial bond  is  taken  in  the  penal  sum  of  $20,000,  and  is  signed 
by  ten  sureties,  who  bind  themselves,  severally  and  not  jointly, 
in  the  sum  of  $2,000  each,  a  judgment  may  be  had  against 
each  surety  for  the  full  sum  of  $2,000,  if  an  unsatisfied  defal- 
cation of  the  principal  exceeds  that  sum,  although  such  defal- 
cation is  less  than  $20,000:  but  the  obligee  can  only  have 
satisfaction  to  the  amount  of  the  defalcation.*  ^  The  sureties 
on  an  official  bond  cannot  recover  from  third  persons  money 
paid  them  by  the  principal,  even  though  such  money  was  trust 
funds  in  his  hands  as  an  officer.** 

§679.   Liability  of  surety  of  bank  clerk  or  cashier. — The 

sureties  of  the  cashier  of  a  bank,  when  their  bond  provides  for 
his  good  behavior  as  such,  are  not  liable  for  money  collected 
by  him  as  an  attorney  for  the  bank,  and  not  as  cashier.* 
Money  paid  to  the  cashier  of  a  bank  on  the  street,  and  also  at 
a  parent  bank,  to  be  deposited  in  the  branch  of  which  he  is 


41  Eddy  V.  Heath's  Gamiflhees,  31 
Mo.  141;  State  v.  Gambe,  68  Mo. 
289. 

«sDobbs  V.  The  Jufltices,  17  Ga. 
624. 

48  Bank  of  Brighton  v.  Smith,  12 
AUen  243. 

*4Clore  V.  Bailey,  6  Bush  (K7.) 
77.  In  this  case  the  evidence 
showed  that  the  principal,  a  tax  col- 
lector, had  probably  used  public 
funds  in  a  speculation  in  live  stock. 
The  court  said  that  the  sureties  had 
no  lien  on  the  stock  that  their  prin- 
cipal put  into  the  venture  and  that 
''it  would  certainly  be  a  dangerous 
precedent  to  settle  that  those  receiv- 
ing money  from  officials  *  * 
would  be  responsible  to  the  sureties 
of    such     officials    whenever     th^y 


failed  to  account  as  required  by 
law."  No  authorities  cited.  It  is 
obvious  that  the  case  of  a  third 
party  who  knowingly  participates  in 
the  principal 's  wrongful  use  of  pub- 
lic funds  would  stand  on  a  diif erent 
footing.  Holding  that  the  sureties 
of  a  bank  officer  are  not  liable  for 
any  more  damage  than  has  actually 
been  sustained  by  the  owners  of 
notes  in  the  bank  for  collection,  in 
consequence  of  a  failure  of  the  of- 
ficer to  have  such  notes  protested  at 
maturity,  even  though  the  bank  has 
paid  the  amount  of  said  notes  to 
said  owners,  see  Union  Bank  v. 
Thompson,  8  Bob.  (La.)  227. 

iDedham  Bank  v.   Chickering,  4 
Pick.  314. 
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cashier,  both  payments  being  made  to  him  as  cashier,  and  as 
a  deposit  in  the  bank  of  which  he  is  cashier,  is  money  received 
by  him  in  his  official  capacity,  and  for  which  the  sureties  on 
his  official  bond  are  liable.^  The  same  thing  was  held  where 
a  bank  clerk  was,  at  the  request  of  a  customer  of  the  bank, 
sent  to  his  residence,  about  eleven  miles  from  the  bank,  for  the 
purpose  of  receiving  a  large  sum  of  money  to  be  placed  to  his 
account,  and  the  clerk  on  his  way  back  to  the  bank  lost  some 
of  the  money.*  It  has  been  held  that  it  is  not  a  forfeiture  of 
a  bond,  conditioned  for  the  faithful  service  of  a  cashier,  and 
for  indemnifying  against  all  loss  by  his  malfeasance,  misfeas* 
ance,  wilful  neglect  or  wrongful  act,  that  a  loss  has  occurred 
by  mere  accident  oi:  mistake,  or  by  his  being  unable  to  perform 
all  the  duties  put  upon  him.^  Where  the  condition  of  a  bond 
was  that  A,  who,  as  a  clerk  in  a  bank,  should  ''well  and  faith- 
fully perform  the  duties  assigned  to  and  trust  reposed  in  him 
as  first  teller,"  etc.,  it  was  held  to  apply  to  the  honesty  and  not 
to  the  ability  of  the  clerk,  and  that  the  sureties  were  not  re- 
sponsible for  a  loss  happening  to  the-  bank  from  a  mistake  of 
the  clerk.*^  But  where  the  condition  of  a  bank  clerk's  bond 
provided  that  he  should  perform  all  the  duties  incumbent  on 
him  by  virtue  of  his  office,  and  should  pay  the  bank  such  dam- 
ages or  losses  as  it  might  incur  by  reason  of  the  unfaithful 
performance  of  any  of  the  duties  of  said  office,  it  was  held  that 
the  sureties  therein  were  liable  for  any  loss  which  the  bank 
might  sustain  in  consequence  of  any  negligence  of  the  princi- 
pal, gross  or  Blight,  in  the  discharge  of  his  official  duties.^  A 
cashier's  bond  is  not  void,  as  against  the  policy  of  the  law,  by 


s  Pendleton  t.  Bank  of  Kentucky, 
1  T.  B.  Men.  (Ky.)  171. 

8  Melville  v.  Doidge,  6  Man.,  Gr. 
&  Scott  450. 

A  Morris  Canal  ft  Banking  Go.  y. 
Van  Vorat'a  Adm'x,  1  Zab.  (N.  J.) 
100. 

s  Union  Bank  y.  Clossey,  10  Johns. 
271.  The  supreme  court  of  Oregon, 
while  questioning  the  above  rule  as 
to  the  particular  facts  in  which  it 
was  applied  in  the  case  above,  lay  it 
down  to  be  the  true  rule  in  the  case 
of  a  bond  of  a  public  officer  like 
conditioned,  as  where  a  bond  was 


given  for  the  faithful  discharge  of 
the  duties  of  secretary  of  state  and 
auditor.  State  v.  Ghadwick,  10  Oreg. 
465.  A  bond  given  by  the  secretary 
of  an  insurance  company  conditioned 
not  only  to  account  for  all  money 
coming  into  his  hands  as  secretary 
but  also  for  the  faithful  perform- 
ance of  his  duties  as  secretary,  was 
held  to  be  an  undertaking  for  his 
fidelity  and  honesty  for  which  his 
sureties  were  liable.  Engler  v.  Peo- 
pie's  Fire  Ins.  Go.,  46  Md.  322. 

<  Union  Bank  v.  Thompson,  8  Bob. 
(La.)  227. 
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reason  of  its  being  approved  by  a  board  of  directors,  some  of 
whom  had  executed  it  as  sureties  J  It  has  been  held  no  defence 
for  the  surety  that  his  principal,  a  bank  cashier,  had  used 
money  that  he  had  embezzled  from  his  employer  in  non-bank- 
ing business  that  his  employer  had  directed  him  to  transact.^ 
It  is  held  that  a  national  bank  cashier's  sureties  are  bound  for 
the  entire  period  of  his  service  notwithstanding  provisions  in 
the  by-laws  limiting  the  term  and  notwithstanding  that  he 
may  have  been  re-elected  for  definite  terms.^ 

§  680.  Liability  of  surety  on  bond  of  bank  clerk  or  cashier 
continued. — The  sureties  of  a  bank  officer  are  held  liable, 
not  only  for  acts  done  by  him  by  virtue  of  his  office,  but  also 
for  those  done  under  color  or  by  means  of  his  office.^®  The 
sureties  on  the  official  bond  of  a  bank  cashier,  conditioned 
that  their  principal  would  well  and  truly  perform  the  duties 
of  cashier  to  the  best  of  his  ability,  are  held  to  have  under- 
taken not  only  for  the  fidelity  and  honesty  of  their  principal 
but  also  for  his  skill  and  ability,  and  where  he  changed  the 
bank's  securities  and  loss  accrued  therefrom  the  sureties  are 
liable.*^  The  sureties  on  a  bond  of  a  book-keeper  of  a  bank, 
conditioned  to  faithfully  discharge  the  trust  reposed  in  him, 
are  held  liable  for  sums  embezzled  by  him.^^  The  sureties  on 
the  bond  of  a  book-keeper  of  a  bank,  conditioned  for  the  faith- 
ful performance  of  their  principal's  duties,  ''or  if  he  shall  be 
appointed  to  any  other  office,  duty  or  employment  by  the 
president  or  directors  of  said  bank,"  are  held  liable  for  his 
defaults  as  cashier's  clerk  and  loan  clerk,  to  which  positions  he 
was  appointed.^  ^  Where,  in  accordance  with  the  usual  custom 
of  a  bank,  the  receiving  teller  was  assigned  to  perform  the 

7  Amherst  Bank  ▼.  Boot,  2  Met.        ^^  "Rochester  City  Bank    v.    Elm- 

(Mass.)  522.  wood,  21  N.  Y.  88.    Though  it  was 

*  Springer  v.  Exchange  Bank  of  decided  in  AUison  ▼.  Farmers '  Bank, 
Canada,  14  Sup.  Gt.  Can.  716,  S.  C.  6  Band.  (Ya.)  204,  but  by  a  di- 
7  Ont.  Bep.  309,  13  App.  Bep.  Ont.  Tided  court,  that  the  sureties  of  an 
890.  accountant  of  a  bank  were  not  lia- 

•  Westeirelt  v.  Mohrenstecher,  76  ble  for  the  felonious  taking  of  money 
Fed.  Bep.  118,  22  0.  C.  A.  93,  40  XT.  by  their  principal  from  the  drawer 
S.  App.  221.  of  the  bank. 

10  Teutonia  Nat.  Bank  y.  Wagner,  i*  Fourth  Nat.  Bank  v.  Spinney, 

33  La.  Ann.  732.  120  N.  Y.  560,  affirming  47  Hun  (N. 

iiBarrington  y.  Bank  of  Wash-  Y.)  293. 
ington,  14  Serg.  &  Bawle  (Pa.)  405. 
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duties  of  general  teller  during  the  absence  of  the  latter,  and 
while  performing  such  duties  embezzled  funds,  it  was  held  the 
sureties  on  his  bond  as  receiving  teller  were  liable.**  The  fact 
that  the  book-keeper  of  a  bank  had,  with  the  cashier's  con- 
sent, taken  its  money  and  applied  it  to  his  own  use,  held  not 
to  relieve  his  sureties  from  liability.**  The  fact  that  a  bank 
did  not  volunteer  information  that  the  cashier  was  a  director 
thereof,  held  no  defense  to  the  sureties  on  the  cashier's  bond.** 
Neither  it  is  a  defense  that  the  cashier  was  not  a  director  as 
required  by  statute.*"' 

§  681.  Liability  of  sureties  of  a  justice  of  the  peace. — ^The 
duties  of  a  justice  of  the  peace  are  both  of  a  judicial  and  min- 
isterial character;  judicial  where  he  is  required  to  act  as  a 
court  and  pass  upon  and  determine  cases  as  they  are  tried  be- 
fore him ;  ministerial  where  he  has  to  issue  process,  collect  and 
pay  over  money,  etc.  His  bond  is  usually  conditioned  that  he 
will  discharge  every  duty,  both  judicial  and  ministerial,  faith- 
fully and  impartially,  without  fear,  favor,  fraud  or  oppression. 
Where  an  ofl&cer  acting  in  a  judicial  capacity  errs  in  judg- 
ment he  is  not  liable,  but  where  he  acts  through  favor,  fraud 
or  partiality,  or  knowingly  commits  a  wrong  by  virtue  of  his 
office,  both  he  and  the  sureties  on  his  official  bond  are  liable 
therefor.  Thus  where  a  justice,  through  favor  and  with  the 
intent  to  defraud  a  party,  heard  a  case  three  hours  before  it 
was  set  for  hearing,  it  was  held  that  he  and  the  sureties  on  his 
official  bond  were  liable  therefor  to  the  party  injured.*®  The 
sureties  on  the  official  bond  of  a  justice  are  liable  if  he  issues 
an  execution  in  a  case  over  the  subject-matter  of  which  he  has 
jurisdiction,  but  in  the  issuing  of  which  he  infringes  the  law 
and  abuses  his  authority.*®  The  issuing  by  a  justice  of  an  order 
of  arrest  in  a  civil  action,  without  an  undertaking  being  previ- 


14  Detroit  Savings  Bank  v.  Ziegler, 
49  Mich.  157. 

16  Chew  V.  Ellingwood,  86  Mo.  260. 
i«  Frelinghuysen    ▼.    Baldwin,    16 

Fed.  Bep.  452,  following  Magee  v. 
Manhattan  Co.,  92  IT.  S.  93;  Lake  y. 
Thomas,  84  Md.  608,  36  Atl.  Bep. 
437,  on  demurrer  to  a  plea;  Taylor 
V.  State,  73  Md.  208,  20  Atl.  Bep. 
914;  Forrester  v.  State,  46-Md.  154. 

17  lionberger  v.  Krieger,  88  Mo. 


160.  That  the  sureties  upon  the  bond 
of  the  secretary  of  a  savings  bank 
are  not  liable  for  the  misappropria' 
tion  of  special  deposits,  see  Hum- 
boldt Savings  &  Loan  Society  y. 
Wennerhold,  81  Cal.  628. 

18  Qowing  y.  Cowgill,  12  Iowa  495. 
See,  also,  on  this  subject.  State  v. 
Littlefield,  4  Blackf.  (Ind.)  129; 
Howe  v.  Mason,  12  Iowa  202. 

!•  Fox  v.  Meacham,  6  Neb.  580« 
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ously  executed  as  required  by  statute,  is  a  neglect  to  well  and 
truly  perform  a  ministerial  act  which  constitutes  a  breach  of 
the  ofScial  bond  of  the  justice  and  renders  his  sureties  liable. 
'^A  justice  of  the  peace  acts  in  both  a  judicial  and  ministerial 
capacity.  The  manner  of  discharging  his  judicial  duties  is  left 
to  his  own  judgment,  but  in  general  the  acts  which  he  is  re- 
quired to  perform  in  a  particular  way,  and  as  to  which  he  has 
no  discretion  about  the  manner  of  their  performance,  are  of  a 
ministerial  character.  In  regard  to  issuing  an  order  of  arrest, 
everything  to  be  done  is  specifically  defined  by  the  statute. 
Notiiing  is  left  to  the  discretion  of  the  justice;  he  must  pro- 
ceed in  a  specified  manner.  He  acts  in  the  same  capacity  that 
he  does  in  issuing  an  execution  after  judgment."*®  Where  a 
justice,  without  any  authority  so  to  do,  ordered  a  constable 
to  be  committed  to  jail  for  contempt  of  court,  it  was  held  that 
the  sureties  on  his  official  bond  were  not  liable  for  such  aot.*^ 
Where  the  official  bond  of  a  probate  judge  was  conditioned 
for  the  ' '  faithful  performance  of  his  official  duties, ' '  it  was  held 
that  hi»  failure  to  make  a  proper  order  on  the  final  report  of 
an  administrator,  and  making  an  improper  order  thereon, 
were  a  breach  of  his  bond.^  The  sureties  on  the  official  bond 
of  a  justice  are  not  liable  for  his  failure  to  collect  a  note  placed 
in  his  hands,  when  by  the  use  of  due  diligence  he  might  have 
collected  the  same.^^  Where  a  statute  provided  that  the  bond 
of  a  justice  should  remain  in  force  for  five  years  after  the  office 
of  the  justice  expired,  it  was  held  that  no  action  could  be 
maintained  on  the  bond  after  the  expiration  of  that  time,  and 
that  the  statute  was  not  a  statute  of  limitations  which  need 
be  specially  pleaded.** 

§  682.  When  sureties  on  official  bond  of  justice  liable  for 
money  received  by  him. — The  sureties  on  the  official  bond  of 
a  justice  are  liable  to  the  owner  of  a  judgment  rendered  by 
such  justice,  and  entered  on  his  docket,  for  money  paid  to  and 
collected  by  such  justice  in  satisfaction  of  such  judgment,  even 
though  no  execution  has  been  issued  thereon.  ''The  money 
was^aid  to  the  justice  because  he  was  a  justice  of  the  peace, 
and  because  he  had  power  by  virtue  of  process  issued  from  his 

w  Place  V.  Taylor,  22  Ohio  St.  317,        ««  Smith  t.  Lovell,  2  Mont.  332. 
per  Day,  J.  » McGrew   v.    The   Governor,    19 

SI  Doepf ner  t.  The  State,  36  Ind.  Ala.  89. 
111.  M  The  People  r.  Herr,  81  HL  125, 
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court  to  enforce  the  collection  of  the  same.  It  came  into  his 
hands  by  virtue  of  his  office,  and  the  sureties  as  well  as  him- 
self are  liable  for  it. "  ^^  So  the  sureties  on  the  official  bond  of 
a  justice  are  liable  for  money  collected  by  him  in,  his  official 
capacity,  though  it  is  collected  without  suit  or  process.*^ 
Where  a  county  judge  has  authority  to  receive,  and  does  re- 
ceive, money  paid  by  an  executor  upon  claims  filed  and  al- 
lowed against  an  estate,  the  sureties  on  his  official  bond  are 
liable  for  his  failure  to  pay  the  same  over  to  the  parties  en- 
titled thereto.*''  Certain  notes  were  placed  in  the  hands  of  a 
justice  for  collection,  and  he  received  and  receipted  for  them 
as  justice.  Afterwards  he  went  out  of  office  and  did  not  de- 
liver the  notes  to  his  successor,  as  it  was  his  duty  to  do,  and 
refused  to  surrender  them  to  the  owner  on  demand.  Held, 
he  and  the  sureties  on  his  official  bond  were  liable  for  his  act 
in  thus  refusing.28  Proceedings  were  commenced  before  a  jus- 
tice,  the  extent  of  whose  jurisdiction  was  $100,  to  recover  a 
debt  less  than  $100,  and  the  defendant  confessed  judgment 
for  a  sum  exceeding  $100,  which  was  paid  to  the  justioe  with- 
out any  execution  being  issued.  Held,  the  sureties  on  the 
official  bond  of  the  justice  were  liable  for  the  money  thus  col- 
lected by  him.2» 

§  683.  Same  continued— Justice  wrongfully  holding  ovdr. — 
Where  a  justice  was  not  authorized  to  receive  money  as 
security  for  the  appearance  of  a  prisoner  before  him  for 
examination  on  a  criminal  charge,  but  did  receive  it  and  re- 
fused to  return  it  to  the  party  entitled  thereto,  it  was  held 
that  the  sureties  on  his  official  bond  were  not  liable  theref or.^^ 
Where  the  official  bond  of  a  justice  of  the  peace  bound  him 
and  his  sureties,  jointly  and  severally,  to  pay  on  demand  to 
every  person  entitled  thereto,  *'all  such  sums  of  money  as  the 
justice  might  become  liable  to  pay  on  account  of  moneys 
which  might  come  into  his  hands  by  virtue  of  his  office,"  it  was 

35  Brockett    v.   Martin,    11    Kan.  But  see  McConnick  y.  Thompson,  10 

378,  per  Valentine,  J.  Neb.  484,  where  it  was  held  that  the 

3«Ditmars  v.  The  Commonwealth,  sureties  of  a  justice  of  the  peace 

47   Pa.   St.    335;    Widener   ▼.    The  were  not  liable  for  moneys  paid  him 

State,  45  Ind.  244;   Commonwealth  on  notes  left  in  his  hands  for  collee- 

V.  Kendig,  2  Pa.  St.  448.  tion  without  suit. 

aT  Wright  v.  Harris,  31  Iowa  272.  » Hale  v.   Commonwealth,  8  Pa. 

«•  Latham  v.  Brown,  16  Iowa  118 ;  St.  415. 

Bessinger  y.  Dickerson,  20  Iowa  260  >o  Cressj  y.  Qierman,  7  Minn.  398. 
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held  that  the  sureties  were  not  liable  for  moneys  paid  to  the 
justice  upon  an  execution  sale  of  notes  seized  on  attachment 
in  suits  before  him,  where  the  judgments  in  those  suits  were 
void,  such  moneys  having  come  into  his  hands  by  a  trespass 
and  not  *'by  virtue  of  his  ofiSce."**  A  justice  of  the  peace 
imlawfully  refused  to  surrender  his  dockets  to  his  successor 
and  wrongfully  exercised  his  ofSce  during  part  of  his  suc- 
cessor's term.  Held,  that  this  was  a  breach  of  his  official  bond, 
inasmuch  as  the  statute  made  it  his  duty  to  turn  over  his 
dockets  to  his  successor  and  that  the  sureties  were  liable  to 
his  successor  for  the  amount  of  fees  collected  by  him  during 
his  successor's  term.^ 

§  684.  When  sureties  liable  for  wrongful  arrest  by  principal 
without  warrant. — Where  the  sheriff  or  other  official  has  the 
authority  to  arrest  on  view  the  sureties  on  his  official  bond 
may  be  liable  for  a  wrongful  arrest  without  warrant.  Plain- 
tiff's declaration  in  his  suit  upon  the  official  bond  of  the  city 
marshal  of  Bucyrus,  stated  that  the  marshal  ''in  his  official 
capacity  of  marshal  aforesaid,  did  unlawfully  and  without 
reasonable  or  probable  cause,  and  without  warrant  or  any 
process  of  any  court,  arrest '^  plaintiff  in  said  city,  drag  him 
over  the  streets,  incarcerate  him  in,  the  lockup  and  unlawfully 
imprison  him  therein  for  about  two  hours.  Held,  on  demurrer, 
reversing  the  circuit  court,  that  the  declaration  stated  a  cause 
of  action.  *'It  is  true,"  said  the  court,  "that  it  is  averred 
that  this  was  done  without  any  warrant  or  probable  cause.  It 
does  not  follow  from  this  that  it  was  not  done  in  his  capacity 
as  marshal.  If  he  had  no  warrant  he  had  the  right  to  arrest 
upon  view  of  what  he  deemed  an  offence.  The  fact  that  it  is 
averred  that  he  acted  by  virtue  of  his  office  precludes  the 
idea  that  he  acted  as  an  individual  and  of  his  own  wrong. 
•  •  He  may  have  made  the  arrest  upon  view  and  have  used 
no  more  force  than  was  necessary.  If  such  was  the  case,  he 
and  his  sureties  may  defend  themselves  by  setting  up  the 
facts  in  an  answer.  The  petition  therefor  makes  a  case."  The 
bond  was  conditioned  for  the  faithful  performance  of  the 
duties  of  the  office.^* 

Si  Barnes  V.  Whitaker,  45  "V^s.  204,        ««  Morris  v.  People,  8  Colo.  App. 
foUowing  Taylor  v.  Parker,  43  Wis.     375,  46  Pac.  Rep.  691. 
78.  ««  Drolesbaugh  v.  HiU  (1901),  64 
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§  685.  How  surety  on  official  bond  of  justice  affected  lay  hh 
death. — ^The  sureties  on  the  oflBeial  bond  of  a  justice  of  the 
peace,  conditioned  that  he  shall  well  and  truly  pay  over, 
according  to  law,  all  money  that  may  come  to  his  hands  by 
virtue  of  his  office,  are  liable  upon  failure  of  the. personal  rep- 
resentatives of  the  justice  after  his  death  to  pay  over  upon 
demand  money  that  came  into  his  hands  officially  during  his 
term  of  office.*^  A  justice  having  failed  to  file  certain  appeal 
papers,  as  his  duty  required,  suit  was  brought  on  his  official 
bond  against  him  and  his  sureties  to  recover  damages  therefor. 
After  the  service  of  the  process  in  the  case  the  justice  died. 
His  death  was  pleaded  in  abatement  of  the  suit  by  his  sureties, 
and  it  was  claimed  that,  as  the  action  was  founded  on  a  tort 
by  the  justice,  his  sureties  were  not  liable.  Held,  the  sureties 
were  liable.  The  neglect  of  the  justice  was  a  breach  of  the 
bond,  and  the  action,  being  on  a  contract,  did  not  die  with 
the  justice,  although  a  tort  had  to  be  proved  to  establish  a 
breach.*^ 

§  686.  Surety  of  sheriff  or  constable  liable  only  for  his  acts 
within  the  scope  of  his  authority  or  duty.— As  a  general  rule, 
the  sureties  of  a  sheriff  or  constable  are  liable  only  for  such 
of  his  acts  or  defaults  as  are  within  the  scope  of  his  authority 
or  duty  as  such  officer .*•    Thus,  where  the  defendant  in  a  writ 

Ohio  St.  257,  60  N.  E.  Bep.  202.  Cit-  plaintiff  on  suspicion  of  being  s 
ing  Clancy  v.  Kenworthy,  74  Iowa  horse-thief.  The  court  said  in  this 
740,  35  N.  W.  Bep.  427,  in  which  case  that,  ''Mental  suffering  and  in- 
case a  judgment  against  a  constable  jury  to  the  feelings  are  proper  to  be 
and  the  sureties  on  his  official  bond  considered  in  assessing  damages  in 
was  held  to  be  sufficiently  supported  such  cases.''  See  notes  to  §  688. 
by  ayerments  and  proof  that  as  such  >«  Peabody  ▼.  Ohio,  4  Ohio  St. 
constable,  under  color  and  by  vir-  387.  But  the  mere  fact  that  the 
tue  of  his  office,  defendant  did  ma-  justice  died  without  paying  over  the 
liciously,  unlawfuly  and  without  rea-  money  is  not  of  itself  proof  of  a 
sonable  or  probable  cause,  and  with-  breach  of  the  bond.  There  must  be 
out  warrant  or  any  process  of  any  some  proof  of  a  demand  having  been 
court,  arrest  the  plaintiff.  For  the  made  and  a  refusal  of  payment, 
declaration  in  this  case,  see  3  Encyc  Price  v.  Farrar,  5  Bradw.  (III.  App.) 
Forms,  p.  720.  See,  also,  Yount  v.  536;  Qreen  v.  People,  14  Bradw. 
Carney,  91  Iowa  559,  60  N.  W.  Bep.  (111.  App.)  364. 
124,  in  which  case  it  was  held  that  *»  House  v.  Fort,  4  Blackf.  (Ind.) 
the  trial  court  improperly  directed  a  293. 

verdict   for   defendants   in   a    suit  s«  City  of  St.  Louis  v.  Sickles,  52 

against  a  city  marshal  and  his  sure-  Mo.  122.    Compare  Milligan  v.  Oal- 

ties   for   arresting    and    searching  len,  Neb.,  May,  1902,  90  N.  W.  Bep. 
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in  the  hands  of  a  sheriff,  instead  of  giving  bail,  deposited 
money  with  the  sheriff,  and  afterwards  wished  to  surrender 
himselfi  and  demanded  the  money  from  the  sheriff  which  he 
refused  to  return,  it  was  held  that  the  sheriff  had  no  right 
to  receive  the  money  by  virtue  of  his  ofSce,  and  the  sureties 
on  his  ofiScial  bond  were  not  liable  therefor.^^  The  sureties 
on  a  sheriff's  ofiScial  bond  are  not  liable  for  money  paid  to  him 
by  a  judgment  debtor  after  the  return  day  of  the  execution 
held  by  the  sheriff,  for  he  has  then  no  authority  to  receive 
such  money .^  A  judgment  was  rendered  by  a  justice  and  the 
defendant  therein  sold  a  constable  some  property,  and  the 
constable  agreed  to  pay  the  judgment,  to  which  the  creditor 
consented.  No  execution  was  issued  on  the  judgment,  and  the 
constable  did  not  pay  it.  Held,  the  sureties  on  his  ofiScial 
bond  were  not  liable  for  his  default  in  that  regard.^^  The 
sureties  on  a  constable's  ofiScial  bond  are  not  liable  for  a  note 
collected  by  him  without  legal  process,  although  he  gave  a 
receipt  for  the  note  as  constable>^  An  attachment  was  levied 
by  a  sheriff  on  property  sufiScient  to  satisfy  the  same,  but  the 
sheriff  falsely  represented  to  the  plaintiff  that  no  property 
could  be  found,  and  thereby  induced  the  plaintiff  to  sell  him 
the  claim  in  suit  for  one-fourteenth  of  its  face  value.  Held, 
the  sureties  on  the  sheriff's  ofiScial  bond  were  not  liable  for  his 
acts  in  that  regard.    The  court  said  such  sureties  were  not 

541,  holding  that  the  sureties  on  a  money,  held,  the  sureties  on  the  sher- 
sheriffs  official  bond  are  liable  for  iff 's  official  bond  were  not  liable  for 
his  misappropriation    of    the    pro*  the   amount   embezzled.     People   y. 
eeeds  of  a  foreelosure  sale  made  by  Hilton,  36  Fed.  Rep.  172. 
him.  88  Thomas  ▼.  Browder,    33    Tex. 
<7  State  ▼.  Long,  8  Ired.  Law  (N.  783;  Forward  v.  Marsh,  18  Ala.  645. 
C.)   415.     To  same  effect,  where  a  See,  also,  with  reference  to  this  sub- 
sheriff  agreed  with  a  plaintiff  in  re-  ject,  McGehee  ▼.  Gewin,  25  Ala.  176. 
plevin  that  he  would  sell  the  prop-  But  for  moneys  collected  by  him  be- 
erty  in  litigation  in  the  replevin  suit  fore  the  return  day  of  the  execution, 
and  keep  the  proceeds  to  answer  the  his  sureties  are  liable.   Nash  y.  Mul- 
judgment  in  that  suit,  see  Schloss  doon,  16  Nev.  404.    So  they  are  lia- 
▼.  White,  16  Cal.  65.    Where  a  sher-  ble  for  costs  collected  by  the  sheriff 
iff  holding  a  writ  of  replevin  for  ex-  upon  executions.    Jackson  ▼.  Maults- 
ecntion  received  from  the  plaintiff  by,  78  N.  C.  174. 
in  replevin  a  deposit  of  money  in        <•  Hill  v.  Kemble,  9  Cal.  71. 
lieu  of  the  bond  required  by  statute        ^oXJnited    States   v.    Cranston,    3 
for  the  diligent  prosecution  of  the  Cranch  289. 
suit,  and  subsequently  embezzled  the 
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liable  for  the  malfeasance  of  the  sheriff  unless  his  acts  also 
amounted  to  misfeasance.^^ 

§  687.  The  same  continued— niustratioiui.— A  statute  pro- 
vided that  land  sold  on  execution  might  be  redeemed  within  a 
certain  time  by  paying  to  the  clerk  of  the  court  the  amount 
with  interest.  A  party  wishing  to  redeem  land  placed  the 
money  in  the  hands  of  the  sheriff.  Held,  the  sureties  on  his 
of&cial  bond  were  net  liable  for  such  money.^^  A  constable's 
ofScial  bond  provided  that  he  should  pay  over  all  the  sums 
received  by  him  **upon  any  note,  account  or  other  claim  placed 
in  his  hands  for  collection."  A  statute  also  provided  that 
constables  should  be  liable  for  claims  left  with  them  for  col- 
lection. A  claim  greater  in  amount  than  the  jurisdiction  of 
any  of  the  inferior  courts  was  placed  in  a  constable's  hands 
for  collection  and  collected  by  him.  Held,  the  sureties  on  his 
bond  were  not  liable  for  the  sum  thus  collected  by  him,  as  it 
was  not  an  official  act.^^  But  where  a  sheriff  held  an  execu- 
tion against  a  defendant,  and  demanded  $250  more  than  was 
due  on  the  same,  and  threatened  to  levy  if  it  was  not  paid, 
and  the  defendant,  not  knowing  the  true  amount,  paid  the 
amount  demanded,  it  was  held  that  the  defendant  was  entitled 
to  recover  the  $250  from  the  sheriff  and  the  sureties  on  his 
bond.44 

§  688.  Sureties  liable  for  shooting  of  escaping  prisoner— For 
arrest  under  John  Doe  warrant— Fw  taking  insufficient  bond. 
— ^Where  a  man  who  is  charged  with  a  mere  misdemeanor,  by 
fleeing  seeks  to  avoid  being  arrested,  or  to  escape  from  custody 
after  arrest,  and  is  killed  or  wounded  by  the  officer  who  is 
trying  to  make  the  arrest  or  to  hold  him  after  arrest,  the 
sureties  on  the  official  bond  of  the  officer  are  liable  for  the 
killing  or  wounding,  and  if  it  is  done  by  a  deputy  sh.eriff  or 
constable  the  sureties  on  the.  official  bond  of  his  superior  also 
are  liable.^    The  sureties  of  a  sheriff  are  liable  if  he  takes  a 

41  The  Governor  v.  Hancock,  2  Ala.  (Tenn.)  707.    But  see  Bader  ▼.  Da- 

728.  vis,  5  B.  J.  Lea  (Tenn.)  436. 

«2  Sample    v.    Davis,    4    Greene  ^^  Snell  ▼.  The  State,  48  Ind.  859. 

(Iowa)  117.  1  Moore  ▼.  Lindsay,  Tez.  Civ.  App., 

4S  Commonwealth  v.  Sommers,  8  Dec,  1902,  71  S.  W.  Bep.  298,  ae- 
Bush  (Ky.)  565.  To  similar  effect,  tion  on  the  official  bond  of  a  con- 
see  Kiggin  V.  Sharkey,  8  B.  J.  Lea  stable  who  killed  a  prisoner  eseap- 
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bond  that  is  insufiScient  in  form/    And  they  may  be  liable  for 
accepting  sureties  of  insufficient  financial  responsibility.^  The 


ing  after  arrest  on  a  charge  of  mis- 
demeanor; Buretiee  held  liable.  Cit- 
ing Holliman  v.  Carroll's  Adm%  27 
Tex.  27,  84  Am.  Dec.  606  (and 
note);  Stephenson  v.  Sinclair,  14 
Tex.  Civ.  App.  133,  36  S.  W.  Bep. 
137,  in  which  case  a  constable's 
prisoner  charged  with  misdemeanor 
attempted  to  escape  and  the  consta- 
ble fired  at  him  and  killed  his  horse. 


a  deputy  sheriff  for  wrongfully  kill- 
ing a  man  who  was  attempting  to  es- 
cape after  his  arrest  by  the  deputy 
on  a  charge  of  bastardy.  Held,  that 
the  deputy  was  liable.  As  to  when 
killing  a  person  resisting  arrest  may 
bo  justifiable  see  note  to  State  v. 
Hunter,  8  L.  R.  A.  529,  534. 

2  A      sheriff     released      attached 
property  on  a  release  bond,  which 


Held,  that  the  constable  in  trying  was  defective  in  form,  so  that  judg- 
to  prevent  the  escape  was  acting  in  ment  could  not  be  entered  upon  it 
his    official    capacity,    that    he    had    upon    default,^  as    contemplated   by 

the  statute;  held,  that  the  sureties 
on   his    official  bond    were    liable: 


"no  authority  to  fire  upon  the  pris- 
oner," and  that  the  sureties  on  his 
official  bond  were  liable  for  the  value' 
of  the  horse.  Johnson  v.  Williams' 
Adm'r,  23  Ky.  Law  Rep.  658,  Ky. 
Ct.  App.  June,  1901,  63  S.  W.  Rep. 
769,  54  L.  R.  A.  220,  in  which  case 
the  deputies  of  a  sheriff  negligently 
killed  a  man  believing  by  mistake 
that  he  was  the  man  for  whose  ar- 
rest on  a  charge  of  felony  they  had 
a  warrant.  Held,  that  the  sureties 
on  the  sheriff's  bond  were  liable. 
See,  also.  Brown  v.  Weaver,  76  Miss. 
7,  23  So.  Rep.  388,  42  L.  R.  A.  423, 
where  a  sheriff's  sureties  were  held 
liable  for  the  killing  by  his  deputy 
of  a  man  who  was  attempting  to  es- 
cape after  arrest  in  a  bastardy  pro- 
ceeding. The  opinion  of  Whitfield,  his  official  bond  were  responsible  for 
J.,  cites  and  discusses:  Thomas  v.  their  sufficiency  not  only  at  the  time 
Kinkead,  55  Ark.  502,  18  S.  W.  Rep.  they  were  accepted  but  also  at  the 
854,  15  L.  R.  A.  558,  where  the  sure-  time  defendant  in  the  replevin  suit 
ties  of  a  constable  were  held  liable  recovered  judgment  therein.  A  stat- 
for  the  wrongful  killing  by  his  dep-  pte  provided  that  the  coroner  should 
uty,  of  a  prisoner  'charged  with  a  be  responsible  for  the  sufficiency  of 
misdemeanor  in  order  to  prevent  his  such  sureties  until  they  justified, 
escape,  the  evidence  not  being  clear  Same  case  on  earlier  appeal :  56  Neb. 
as  to  whether  he  was  actuaHy  under  716,  77  N.  W.  Rep.  132,  71  Am.  St. 
arrest  at  the  time.  See,  also,  Reneau  Rep.  698,  and  on  rehearing,  58  Neb. 
V.  State,  2  Lea  (Tenn.)  720,  31  Am.  742,  79  N.  W.  Rep.  732.  Surety  on 
Rep.  626;  Head  v.  Martin,  85  Ky.  constable's  bond  liable  for  loss 
480,  which  was  a  civil  action  against    caused  by  constable's  taking  insof- 
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Pitzhugh  V.  Hackley,70  Ark.54, Jan., 
1902,  66  S.  W.  Rep.  146.  In  Tra- 
wcek  V.  Heard,  97  Ala.  715,  12  So. 
Rep.  166,  a  sheriff 's  official  bond  was 
held  liable  for  damages  resulting 
from  his  failure  to  take  a  replevin 
bond  in  statutory  form  so  that  the 
plaintiff  upon  winning  the  case 
might  have  summary  judgment  en« 
tered  upon  it. 

« In  Barton  v.  Shull,  62  Neb.  570, 
87  N.  W.  Rep.  322,  a  coroner  after 
due  notice  and  objections  to  sure- 
ties on  a  replevin  bond,  did  not  make 
any  attempt  to  have  the  sureties 
justify,  as  he  was  required  to  do  by 
statute.    Held,  that  the  obligors  on 
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sureties  of  an  arresting  ofScer  are  held  not  liable  where  an 
arrest  is  made  under  void  process  or  none  at  all.^    They  are 


i 

I 


fident  replevin  bond  and  neglecting  the  money;  McLendon  v.  State^ 
to  obey  a  writ  of  retomo  habendo:  92  Tenn.  520,  22  S.  W.  Bep.  200,  in 
Mayer  v.  People,  190  111.  109.    The    which  case  the  sureties  on  a  sheriff's 


sureties  of  a  sheriff  are  not  liable 
where  the  sureties  whom  he  accepts 
on  a  claim  property  bond  are  sol- 
vent when  accepted  but  afterwards 
become  insolvent:  Watterson  v. 
Fuellhart,  169  Pa.  St.  612,  32  AtL 
Rep.  597. 

4  In  Allison  v.  People,  6  Colo.  App. 
80,  a  constable  arrested  a  man 
named  Prisk  uhder  a  warrant  for  the 
arrest  of  "B.  Doe,  John  Doe  and 
Sam  Doe,  their  real  names  un- 
known." His  official  bond  was 
''conditioned  for  the  faithful  per- 
formance of  the  duties  of  his  office 
and  their  execution  without  fraud, 
deceit  or  oppression."  Held,  that 
the  warrant  was  absolutely  void  and 
gave  the  constable  no  authority  to 
arrest  Prisk  or  anybody  else.  "All 
his  acts  under  it  were  trespasses," 
said  the  court,  "for  which  he  was, 
and  is,  most  undoubtedly  responsi- 
ble. It  is  this  conclusion  which  re- 
lieves the  sureties  of  any  responsi- 
bility in  the  premises.  The  consta- 
ble's acts  were  not  performed  by 
him  while  engaged  in  the  discharge 
of  the  duties  of  his  office,  nor  was 
the  arrest  of  the  plaintiff  in  any 
sense  a  breach  of  the  obligation  into 
which  the  sureties  had  entered. ' '  Cit- 
ing to  this  point.  State  v.  Long,  8 
Ired.  Law  415,  in  which  case  a  sher- 
iff, without  authority  of  law,  took 
from  a  prisoner,  in  lieu  of  a  bail 
bond,  a  quantity  of  gold  and  it  was 
held  that  the  sureties  on  his  bond 
were   clearly  not   responsible,   their 


official  bond  were  held  not  liable  for 
his  arrest  of  plaintiff  under  an  or- 
der of  court  entered  of  record  with- 
out any  writ  or  process  in  the  name 
of  the  state  sealed  and  signed  by  the 
clerk,  and  State  v.  McDonough,  9 
Mo.  App.  63,  in  which  case  the  sure- 
ties on  the  official  bond  of  a  chief 
of  police  of  St.  Louis  conditioned 
"for  the  faithful  performance  of 
his  duties,"  were  held  not  liable 
for  an  arrest  made  by  their  princi- 
pal unlawfully  and  without  warrant, 
because  ' '  the  act  done  was  not  with- 
in the  scope  of  the  bond"  and 
"though  it  was  done  colore  officii 
the  sureties  were  not  liable."  The 
court  in  Allison  v.  People,  6  Colo. 
App.  80,  89  Pac.  Bep.  903,  supra, 
distinguished  the  case  where  the  offi- 
cer acts  under  void  process,  or  no 
process  at  all,  from  the  case  in 
which  under  valid  process  levy  is 
made  on  the  goods  of  the  wrong 
party,  or  where  the  wrong  party  is 
arrested.  In  those  cases  the  sure- 
ties are  held  liable  for  the  tortious 
execution  of  the  writ.  In  Alexander 
V.  Ison,  107  Ga.  745,  33  S.  E.  Bep. 
657,  a  chief  of  police  gave  an  of- 
ficial bond  conditioned  that  he 
would  "well  and  truly  demean  him- 
self in  the  office  to  which  he  had 
been  elected  and  well  and  truly  ac- 
count for  all  moneys  coming  into  his 
hands  by  reason  of  said  office."  It 
was  held  that  the  sureties  were  not 
liable  to  plaintiff  for  their  princi- 
pal's wrongful   arrest   and   impris- 


covenant  as  to  money  received  being  onment  of  plaintiff.    "We  are  quite 

applicable     only     to     money     that  sure,"  said  the  court,  "that  the  gen- 

reached  the  sheriff  by  his  execution  eral  assembly    *     *    never  eontem- 

ol  proeess  requiring  him  to  make  plated  that  an  individual  citixon  af* 
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likewise  held  not  liable  for  an  act  that  is  without  legal  validity 
and  effect.^ 


grieved  or  injured  bj  a  tort  at  the 
hands  of  the  chief  of  police  would 
have  a  right  of  action  upon  that  of - 
ficial'B  bond  for  damages  thus  oc- 
casioned. Upon  general  principles, 
a  citizen  upon  whom  the  chief  of  po- 
lice committed  a  tort  would  have 
no  such  right,  for  the  obvious  reason 
that  there  is  no  privity  of  contract 
between  him  and  the  bonded  officer 
or  his  sureties.  Being  an  entire 
stranger  to  the  contract,  it  would  re- 
quire express  legislative  authority  to 
give  him  a  right  of  action  thereon. ' ' 
In  Chandler  v.  Butherford  (Ind. 
Terr.)  101  Fed.  Bep.  774,  43  C.  C. 
A.  218,  the  sureties  on  the  official 
bond  of  a  United  States  deputy 
marshal  were  sued  by  plaintiff  who 
was  mistaken  for  a  horse  thief  and 
shot  by  the  chief  deputy  marshal 
who  was  attempting  to  arrest  plain- 
tiff and  had  no  warrant  or  other 
process.  The  court  held  that  the 
act  was  not  committed  under  color 


execution  of  the  process  (citing 
cases).  But  when  an  officer  assumes 
to  act  under  color  of  his  office,  hav- 
ing no  writ  or  process  whatsoever, 
or  having  process  which  on  its  face 
'is  utterly  void,  it  seems  to  be  the 
prevailing  doctrine  that  whatever  he 
may  do  under  such  circumstances 
imposes  no  liability  on  his  sureties. 
*  *  The  liability  on  the  bond  by 
the  terms  whereof  the  sureties 
agreed  that  the  marshal  and  hid 
deputies  should  faithfully  perform 
the  duties  of  his  office  is  purely  con- 
tractual. Such  an  obligation  is  ma- 
terially different  from  an  undertak- 
ing by  the  sureties  to  be  responsible 
for  any  wrongful  act  of  the  marshal 
and  his  deputies  which  they  may 
commit  under  the  pretence  that  they 
are  discharging  an  official  duty.'' 
See  note  following  this  case  In  43 
G.  G.  A.  222,  as  to  liability  of  sure- 
ties for  acts  under  color  of  office. 
As  to  what  the  term  color  of  office 


of  office  and  that  the  sureties  were  includes,  see  National  Bk.  of  Be- 
not  liable.  **It  is  now  well  set-  demption  v.  Butledge  (G.  C.  Ohio), 
tied,  although  the  proposition  was  84  Fed.  Bep.  400,  Hammond,  J. 
at  one  time  disputed,"  said  Thayer,  b  Thus,  in  Barton  v.  Continental 
J.,  **th&t  the  sureties  on  the  official  Oil  Co.,  5  Colo.  App.  341,  a  deputy 
bond  of  a  marshal,  sheriff,  constable  sheriff  after  levying  an  attachment 
or  other  ministerial  officer  may  be  on  real  estate  wrote  a  release  on  the 
held  liable  when  the  officer  having  margin  of  the  entry  of  such  levy, 
process  in  his  hands  commanding  signing  the  sheriff's  name  by  him  as 
him  to  seize  the  property  of  one  under-sheriff,  whereupon  the  attach- 
person  in  fact  seizes  the  property  ment  defendant  sold  the  real  estate 
of  another.  In  such  eases  the  tres-  to  a  purchaser  for  value.  Held,  that 
pass  is  not  the  act  of  a  mere  in-  such  attempted  release  was  void  and 
dividual,  but  is  perpetrated  colore  that  the  purchaser  took  the  land  sub- 
officii,  and  for  that  reason  the  act  ject  to  the  attachment  that  the  plain- 
imposes  a  liability  on  the  officer's  tiff  was  not  warranted  in  abandon- 
sureties  to  the  same  extent  as  when,  ing  its  attachment  and  that  the  sher- 
having  a  writ  in  his  hands,  he  fails  iff  was  not  estopped  from  showing 
to  execute  it,  or  makes  an  excessive  the  facts  and  that  if  he  had  received 
levy  or  is  guilty  of  some  other  any  money  in  his  official  capacity 
wrongful  or  oppressive  act  in  the  and  failed  to  account  for  it  the  rem- 
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§  689.  Whether  sureties  liable  whea  sh^rifT's  prisoner  is 
abused  or  lynched— Bogoe's  gallery.— It  has  been  held  that 
the  sheriff's  official  bond  is  liable  for  any  injury  suffered  by  a 
prisoner  in  his  custody  that  might  have  been  prevented  by  the 
exercise  of  proper  diligence  on  his  part.  The  prisoners  in  the 
Logan  county,  Oklahoma,  jail  organized  a  '^ Kangaroo"  court, 
tried  one  of  their  number,  imposed  a  fine  of  50  cents  and  gave 
him  50  lashes  in  default  of  payment.  It  was  held  that  the 
sheriff  who  took  no  steps  to  prevent  the  proceeding  and  the 
sureties  on  his  official  bond  were  liable  but  that  the  sureties 
were  not  liable  for  exemplary  damages.®  In  Indiana,  through 
the  sheriff's  negligence,  a  mob  removed  a  prisoner  from  the 
jail  and  lynched  him.  Held,  that  the  sureties  on  his  offi'cial 
bond  were  liable.*^  In  Texas  the  sureties  on  the  official  bond 
of  a  sheriff  were  held  liable  for  personal  injuries  suffered  by 
plaiatiff  from  being  carried  by  the  sheriff  forty  miles  before 
his  leg,  that  had  been  broken  in  an  attempt  to  escape,  had 
sufficiently  healed.  The  bond  was  conditioned,  in  the  usual 
form,  that  the  principal  ''shall  well  and  truly  perform  and 
discharge  all  the  duties  required  of  him  by  law  as  sheriff."® 
On  the  other  hand,  it  has  been  held  in  Maryland  that  the 
sheriff's  official  bond  is  not  liable  even  though  he  negligently 
or  maliciously  permit  a  prisoner  to  be  taken  from  the  jail  and 
lynched.®  In  an  Indiana  case  it  was  held  that  the  sheriff's 
sureties    are    not    liable    to    an   innocent    person    who    has 

edj  was  by  a  suit  on  his  bond  and  duties  of  said   office  of  marshal" 

not  for  contempt  as  this  proceeding  was  liable  for  the  negligence  of  the 

was.  marshal  in  entrusting  the  safe  keep- 

«  Hizon  V.  Cupp  ■  (Okl.),  49  Pac.  ing  of  a  prisoner  to  a  deputy  whom 

Bep.  927,  5  Okl.  545.  he  knew  to  be  an  unfit  and  improper 

7  State  of  Indiana  v.  Qobin  (C.  0.  person  and  permitting  such  deputy 

Ind.),  94  Fed.  Bep.  48.    Citing  and  to  remove    the    prisoner   from  jail 

following  Asher  v.  Cabell,  1  C.  C.  A.  when  he  knew  that  the  d^uty  and 

693,  50  Fed.  Bep.  818,  2  U.  S.  App.  prisoner  would  thereby  be  exposed 

159,  and  Hixon  v.  Cupp,  5  Okl.  545,  to  attack  by  a  dangerous  and  law- 

49  Pac.  Bep.  927.  See,  also.  Ex  Parte  (ess  element  in  the  community;  as  a 

Jenkins,  25  Ind.  App.  532,  58  N.  E.  result  of  which  negligence  the  pris- 

Bep.  560.     In  Asher  v.  Cabell,  su-  oner  was  attacked  and  killed, 

pra,  the  C.  C.  A.  held,  reversing  the  s  Lasater  v.  Waites,  Tex.  (Sv.  App., 

C.  C,  Nor.  Dist.,  Tex.,  that  the  sure-  Mch.,  1902,  67  S.  W.  Bep.  518. 

ties  on  the  official  bond  of  a  United  •  State  v.  Wade,  87  Md.  529,  40 

States  marshal  conditioned  that  he  AtL  Bep.  104. 
should  ''faithfully  perform  all  the 
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been  photographed  by  the  sheriff  while  under  arrest,  put  in 
the  rogue's  gallery,  and  widely  advertised  as  a  eriminar;^® 

§  690.  liability  of  surely  of  sheriff  or  constable  for  his  act 
in  seizing  property. — The  sureties  of  a  sheriff  or  constable  are 
liable  for  his  acts  in  seizing  property  which  are  done  virtute 
officii,  but  whether  or  not  they  are  liable  for  his  acts  done 
colore  officii  is  a  matter  concerning  which  there  is  great  con- 
flict of  authority.  The  difference  between  such  acts  has  been 
thus  stated:  ''Acts  done  virtute  officii  are  where  they  are 
within  the  authority  of  the  officer,  but  in  doing  them  he  exer- 
cises that  authority  improperly,  or  abuses  the  confidence 
which  the  law  reposes  in  him;  whilst  acts  done  colore  officii 
are  where  they  are  of  such  a  nature  that  his  office  gives  him 
no  authority  to  do  them."^^    Where  a  sheriff  having  an  execu- 

10  In  State  ▼.  Clausmeier,  154  Ind.  technical  and  wholly  nnsatiaf actorj. 
599,  57  N.  E.  Bep.  541,  it  was  held,  If  a  sheriff's  sureties  are  liable  for 
on  demnrrer,  that  a  declaration  did  an  injory  to  the  prisoner's  person 
not  state  a  cause  of  action  against  caused  hj  the  sheriff's  negligence 
the  sureties  on  a  sheriff's  official  or  iU  treatment,  they  should,  with 
bond,  which  charged  that  while  plain-  greater  reason,  be  liable  for  an  in- 
tiff  was  in  the  custody  of  Glaus-  jury  to  the  prisoner 's  reputation  and 
meier  as  sheriff  on  a  charge  of  f org-  standing  caused  in  the  same  way. 
ery  said  Clausmeier  by  force,  etc..  The  sheriff's  duty  is  to  keep  the 
compelled  him  to  come  to  the  jail  prisoner  safely  so  that  he  may  re- 
office  and  photographed  and  meas-  sume  the  duties  of  citizenship  when 
nred  him  and  sent  such  photograph  he  is  discharged.  He  does  not  per- 
and  measurements,  with  a  statement  form  that  duty  when  he  so  conducts 
of  the  crime  charged  against  plain-  the  imprisonment  that  the  prisoner, 
tiff,  to  other  cities,  and  put  such  upon  his  discharge,  fin^  himself, 
photograph  in  the  Rogue's  Gallery,  through  the  sheriff's  conduct,  brand- 
The  declaration  did  not,  in  terms,  ed  as  a  criminal  in  a  hundred  cities, 
charge  that  the  acts  complained  of  no  matter  how  innocent  he  may  be, 
were  done  by  the  sheriff  in  his  of-  and  barred  from  the  society  of  rep- 
fldal  capacity  or  by  virtue  of  his  utable  men.  Notes  6  and  7,  §  689. 
office,  as  in  Drolesbaugh  v.  Hill,  64  "  Per  Cole,  J.,  in  Gerber  ▼.  Ack- 
Ohio  St.  257,  60  N.  E.  Bep.  202,  and  ley,  87  Wis.  43.  See  on  this  sub- 
Clancy  ▼.  Kenworthy,  74  Iowa  740,  jeet,  and  to  the  effect  that  the  sure- 
35  N.  W.  Bep.  427.  The  court,  how-  ties  of  a  sheriff  are  Mable  for  acts 
ever,  did  not  ground  its  ruling  on  done  virtute  officii,  but  not  for  acts 
any  such  omission  or  even  notice  done  colore  officii,  Huffman  v.  Kop- 
it,  but  held  that  the  gist  of  the  ae-  pelkom,  8  Neb.  344.  In  an  action 
tion  was  libel  and  that  in  libelling  against  a  constable  and  the  sure- 
his  prisoner  the  sheriff  was  not  act-  ties  on  his  official  bond  for  the  tak- 
ing within  the  scope  of  his  official  ing  of  property  of  one  person  under 
duty — a  reason  that  seems  to  Mr.  an  execution  against  another,  it  is 
Aekley,  editor  of  this  edition,  over  held  that  it  must  be  shown  that  the 
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tion  against  the  goods  and  chattels  of  one  person  levied  on 
and  sold  the  goods  of  another,  it  was  held  that  the  act  was 
not  done  by  virtue  of  but  by  color  of  the  sheriff's  oflSce,  and 
the  sureties  on  the  sheriff's  official  bond  were  not  liable  there- 
for. The  court  said  the  sheriff  was  simply  a  trespasser,  the 
same  as  if  he  had  had  no  writ.  .  The  taking  of  the  goods  was 
not  an  official  act.  ^'Official  acts  are  those  which  are  done  by 
virtue  of  the  office,  such  as,  if  properly  done,  exculpate  both 
the  officer  and  his  sureties  from  responsibility,  but  which,  if 
neglected  or  improperly  done,  render  both  liable.  If  the  au- 
thority is  exceeded  or  the  duty  omitted,  an  action  may  be 
maintained  against  the  officer  in  his  official  capacity,  and  his 
sureties  held  responsible  for  it.  Unofficial  acts  are  such  as 
are  committed  under  color  of  the  office,  such  as  cannot  be  law- 
fully done,  and  cannot  be  justified  by  the  official  character  of 
the  sheriff,  or  by  any  process  in  his  hands."**  On  the  other 
hand,  it  has  been  held  that  the  sureties  on  the  official  bond  of 
the  sheriff  are,  under  the  above  circumstances,  liable  for  his 
acts.  In  such  case  it  was  said  that  ^'The  sheriff  received  the 
process  in  virtue  of  his  office.  His  sureties  undertook  that  he 
should  well  and  truly  execute  the  process.  This  he  failed  to 
do,  to  the  injury  of  the  plaintiff.*'  The  case  was  different 
from  what  it  would  have  been  if  he  had  had  no  writ.  "In 
that  case  *  *  he  would  act  in  his  own  right,  and  might  be 
resisted  as  any  wrong-doer.  In  the  present  he  was  put  in 
motion  by  legal  authority  invoked  in  behalf  of  others,  and 
could  compel  the  power  of  the  county  to  aid  him  in  its  execu- 
tion.   His  official  character  would  forbid  opposition.  "*• 

constable  acted  or  assumed  to  act  in  J.)  224,  per  Haines,  J.  See,  also,  to 
his  official  capacity  by  virtue  of  the  ^  the  same  effect,  People  ex  reL  Corn- 
process,  and  {hat  such  an  act  was  not  stock  v.  Lucas,  93  N.  Y.  585,  revers- 
a  mere  private  trespass,  but  official  ing  25  Hun  610.  Contra,  with  ref- 
misconduct.  Walsh  v.  People,  6  erence  to  an  attachment,  People  v. 
Bradw.  (HI.  App.)  204.  See  the  Schuyler,  4  N.  Y.  173,  overruling  5 
distinction  between  '' virtue  *'  and  Barb.  (N.  Y.)  166.  See,  also.  State 
''color"  of  office  drawn  by  Merri-  v.  White,  88  Ind.  587.  And  the 
man,  C.  J.,  in  Thomas  v.  Connelly,  general  weight  of  authority  holds 
104  N.  C.  342.  And  see  cases  dted  that  the  sureties  of  the  sheriff  are, 
in  note  to  Chandler  v.  Butherf ord  under  the  circumstances  of  the  text, 
(Ind.  Ter.),  43  C.  C.  A.  218  at  222.  liable,  as  will  be  seen  by  an  exami- 
Same  case,  101  Fed.  Bep.  774  (with-  nation  of  the  cases  in  the  succeed- 
out  note).  ing  note. 
IS  State  V.  Conover,  4  Dutcher  (N.        is  Holliman  ▼.  Carroll,  27  Tex.  28, 
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§  691.  The  same  continued— Seizure  of  property  without 
process^  etc. — ^Where  "a  sheriff  wrongfully  seizes  property  with- 
out color  of  process,  the  sureties  on  his  official  bond  are  not 
liable  for  acts  in  that  regard.^^  A  constable  had  in  his  hands 
an  execution  against  principal  and  surety,  which  it  was  by 
law  his  duty  to  levy  first  on  the  property  of  the  principal,  and 
he  levied  on  sufficient  property  of  the  principal  to  satisfy  the 
same,  but  allowed  the  property  to  be  wasted,  and  then  levied 
on  property  of  the  surety.    In  a  suit  by  such  surety  against  the 


per  Wheeler,  G.  J.  To  lame  general 
effeet,  see  Turner  ▼•  Sisson,  137 
Mass.  191;  Turner,  Frazer  &  Go.  ▼. 
EiUian,  12  Neb.  580;  Noble  v. 
Himes,  12  Neb.  193;  Albright  v. 
MiUs,  86  Ala.  324.  To  same  effect  with 
reference  to  an  attachment,  Charles 
▼  Haskins,  11  Iowa  329.  So  the 
taking  bj  a  United  States  marshal 
upon  a  writ  of  attachment  against 
one  person  the  goods  of  another,  held 
to  be  a  breach  of  his  bond  for  which 
his  sureties  are  liable.  Lammon  v. 
Feusier,  111  U.  S.  17,  4  Sup.  Ct. 
Sep.  286.  Where  a  sheriff  hold- 
ing process  authorizing  him  to  ar- 
rest a  certain  person  therein 
named  carelessly  and  unlawfully 
arrests,  and  wounds  in  so  doing,  a 
person  other  than  the  one  named  in 
the  writ,  he  and  his  sureties  are  held 
liable  on  his  bond.  Huffman  v.  Kop- 
pelkom,  8  Neb.  344.  If  a  sheriff 
in  executing  a  writ  of  possession  re- 
move from  the  premises  any  person 
not  named  in  the  writ,  his  sureties 
are  liable  on  his  bond.  Jefferson  v. 
Hartley,  81  Ga.  716;  BeU  v.  Peck, 
104  CaHf.  35,  37  Pac.  Bep.  766.  In 
National  Bank  of  Bedemption  ▼. 
Butledge.(G.  G.  Ohio),  84  Fed.  Bep. 
400,  a  county  auditor  having  author- 
ity to  issue  $30,500,  par  value, 
''ditch  bonds,"  fraudulently  and 
without  authority  of  law  issued  and 
negotiated  a  much  larger  amount,  of 
which  $10,000  came  into  the  hands 
of  plaintiff  as  a  buyer  in  good  faith. 


for  value.  The  auditor's  official  bond 
was  conditioned  that  he  would 
''faithfully  discharge  the  duties  of 
his  said  office."  It  was  held,  on 
demurrer,  Hammond,  J.,  that  his 
sureties  were  liable.  Following: 
Virginia  v.  Evans,  Fed.  Gas.  No. 
16,969,  1  Cranch  (U.  S.  C.  C.)  581; 
Virginia  y.  Turner,  Fed.  Gas.  No. 
16,970  and  16,971,  1  Cranch  (U.  S. 
G.  C.)  261  and  286;  Virginia  v. 
Wise,  Fed.  Gas.  No.  16,972,  1 
Cranch  (U.  S.  G.  G.)  142;  McCon- 
nell  V.  Simpson,  36  Fed.  Bep.  750. 
Note  37,  §  738. 

"  State  V.  Mann,  21  Wis.  684.  To 
same  effect  with  reference  to  the 
sureties  of  a  village  marshal  who  had 
the  powers  of  a  constable,  see  Ger- 
ber  V.  Ackley,  32  Wis.  233.  So  the 
sureties  on  the  official  bond  of  a 
chief  of  police  are  held  not  liable  for 
an  unlawful  arrest  made  by  their 
principal  under  color  of  his  office. 
State  V.  McDonald,  9  Mo.  App.  63. 
But  where  an  officer  acts  under  a 
warrant  or  order  which  is  unauthor- 
ized, and  his  acts  under  which  are 
illegal,  his  sureties  are  held  liable 
for  damages  sustained.  Tieman  v. 
Haw,  49  Iowa,  312.  In  Cornell  v. 
People,  37  111.  App.  490,  it  was  held 
that  sureties  on  a  constable's  bond 
are  not  liable  where  the  evidence 
fails  to  show  that  the  constable  was 
acting  under  any  writ  at  the  time 
of  the  trespass — the  seizure  of  goods 
under  pretense  of  making  a  levy. 
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sureties  on  the  constable's  official  bond,  it  was  held  that  the 
levy  on  the  property  of  the  principal  was  a  satisfaction  of  the 
judgment,  and  the  constable  had  no  right  to  levy  on  the  prop- 
erty of  the  surety,  but  as  he  did  so  by  color  of  his  office,  the 
sureties  on  his  official  bond  were  liable  therefor.^'  Where  a 
constable  took  goods  on  a  writ  directed  to  him,  but  which  he 
had  no  authority  to  serve,  by  reason  of  the  damages  laid  in 
the  writ  being  so  great,  it  was  held  to  be  an  act  done  under 
color  of  his  office,  for  which  the  sureties  on  his  official  bond 
were  liable.^ ^  It  has  been  held  that  the  sureties  on  a  constable's 
official  bond  are  liable  for  his  acts  in  seizing  on  execution 
property  which  is  exempt  therefrom.*^  A, sheriff,  knowing 
that  certain  goods  had  been  manufactured  in  the  state,  and 
that  no  license  fee  was  required  for  them,  seized  the  goods 
as  he  would  have  been  authorized  to  do  if  they  had  been  manu- 
factured out  of  the  state,  but  which  he  had  no  authority  to  do 
as  the  facts  were.  Held,  the  sureties  on  his  official  bond  were 
not  liable  for  his  acts  in  making  such  seizure.^®  It  is  held  that 
the  sureties  on  a  constable's  bond  are  liable  for  loss  to  the 
mortgagee  resulting  from  the  constable's  levying  on  proper^ 
that  is  subject  to  chattel  mortgage.^® 

IB  The    State    ▼.    Droly,    3   Ind.  which  was  subject  to  a  valid  chat* 

431.  tel  mortgage  to  plaintiff,  of  which 

i^City  of  Lowell  v.   Parker,  10  the  constable  had  notice;  held,  that 

Met.   (Mass.)  309.  the  sureties  on  his  o£^ciaI  bond  were 

Instate  ▼.  Farmer,  21  Mo.  160;  liable  and  that,  under  the  Colorado 
S trunk  v.  Ocheltree,  11  Iowa  168.  statute,  suit  need  not  be  brought 
And,  likewise,  it  is  held  that  the  against  the  constable  first  and  his 
sureties  on  the  official  bond  of  a  liability  established  before  suit 
sheriff  are  liable  for  a  sale  hy  their  could  be  maintained  against  the  sure- 
principal  of  property  exempt  from  ties.  The  bond  prescribed  by  the 
execution.  State  ex  reL  Hobbs  ▼•  statute  was  ''conditioned  absolutely 
Barefoot,  104  N.  C.  224.  And  in  an  for  the  faithful  discharge  of  the 
action  upon  the  official  bond  of  a  duties  of  the  office,  so  that  upon  a 
constable  or  sheriff  for  selling  default  in  such  discharge  of  duty  a 
exempt  property,  single  damages  liability  accrues  upon  the  bond, 
only  can  be  recovered  as  against  the  against  the  obligors,  principal  and 
sureties.  Casper  v.  People,  6  Bradw.  surety,  jointly.**  In  Couch  v.  David- 
(IlL  App.)  28.  son,  109  Ala.  313,  19  So.  Bep.  507, 

Instate  V.  Brown,  11  Ired.  Law  a  constable  and  the  sureties  on  his 

(N.  C.)  141.  bond  were  sued.    Breach:  That  the 

1*  In  Newman  v.  People,  4  Colo*  constable,  knowing  that  the  plaintiff 

App.  46,  a  constable  levied  an  at-  as  landlord  had  a  statutory  lien  on 

tachment     on     personal     property  certain  goods  of  his  tenant  for  ren^ 
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§  682.  Measnre  of  damageB  for  breach  of  duty  of  ahariff  with 
referanoe  to  process,  etc« — As  a  general  rule,  the  debt  due  the 
plaintiff  is  prima  fa<iie  evidence  of  the  extent  of  the  injury 
which  he  has  sustained  by  a  sheriff's  breach  of  duty  in  regard 
to  the  service  and  return  of  process,  but  it  may  usually  be 
shown,  in  mitigation  of  damages,  that  the  plaintiff  has  been 
injured  but  little,  or  not  at  all,  and  the  actual  injury  is  in  such 
case  usually  the  measure  of  damages.^®  A  sheriff  arrested  the 
defendant  in  a  civil  suit,  who  gave  bail.  The  bail  was  excepted 
to  but  did  not  justify,  and  in  consequence  thereof  the  sheriff, 
by  reason  of  a  statutory  provision,  became  liable  as  bail. 
Held,  the  sureties  on  his  official  bond  were  liable  for  the 
amount  the  debtor  owed,  and  it  made  no  difference  that  the 
debtor  had  all  the  time  been  insolvent.  The  court  said  the 
sheriff  was  liable  as  bail,  and  that  bail  are  liable  for  the  full 
amount  of  the  debt  if  they  fail  to  produce  the  principal, 
even  though  the  principal  has  all  along  been  insolvent.^^ 
Where  «n  act  of  the  legislature  made  the  sheriff  liable  for  the 
amount  of  tax  executions  if  he  failed  to  return  them  within 
the  time  limited  by  law,  it  was  held  that  he  and  the  sureties 
on  his  official  bond  were  liable  for  the  full  amount  of  tax  exe- 
cutions not  returned,  even  though  the  defendants  therein  were 


seized  and  sold  them  under  an  execn*  proceeded  for  the  collection  of  his 

tion  in  favor  of  a  third  party.    ''It  rent." 

is  weU  settled  in  this  state,"  said  20 Taylor  v.  Johnson,  17  Ga.  521; 
the  court,  ''that  a  conversion  of  the  overruling  Crawford  v.  Word,  7  Ga. 
goods  upon  which  a  statutory  lien  445.  See,  also,  Dobbs  v.  The  Jus- 
eiists  by  one  with  notice  of  the  lien  tices,  17  Ga.  624;  Treasurers  v.  Hil- 
operates  as  a  destruction  of  the  lien,  Hard,  8  Bich.  Law  (S.  C.)  412;  Gar- 
giving  rise  to  an  action  on  the  case  penter  ▼.  Doody,  1  Hilton  (N.  T.) 
by  the  landlord  against  the  wrong-  465.  To  the  same  effect,  where  a 
doer  for  the  damage  sustained.  *  *  sheriff  and  the  sureties  on  his  official 
A  constable  and  his  official  sureties  bond  are  sued  for  an  escape  on  mesne 
are  liable  for  his  tortious  acts,  com-  process,  see  Crawford  v.  Andrews,  6 
mitted  under  color  of  his  office.  *  *  Ga.  244.  But  it  seems  that,  for  an 
It  is  not  material  that  the  term  of  escape  on  final  process,  the  sheriff 
the  lease  had  expired  at  the  time  of  and  the  sureties  on  his  official  bond 
the  conversion.  The  goods  were  are  liable  to  the  full  amount  of  the 
nevertheless  stiU  subject  to  the  plain-  debt,  even  though  the  defendant  is 
tiff's  lien.  Nor  is  it  material  insolvent.  Taylor  v.  Johnson,  17  Ga, 
whether  or  no  there  were  other  goods  521,  supra. 

of  the  tenant  subject  to  plaintiff's  21  People  v.  Dickeman,  3  Abb.  Bep. 

lien,  against  which  he  might  have  Cm.  Gas.  620. 
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insolvent.^  ^  It  has  been  held  that  when  an  execution  is  placed 
in  the  hands  of  a  sheriff,  the  presumption  of  law,  in  the  ab- 
sence of  evidence,  is  that  he  levied  it  before  the  return  day  and 
made  the  money,  because  it  was  his  duty  to  do  so,  and  the 
law  would  presume  he  did  his  duty.^^ 

§  603.  Liability  of  surety  on  sheriff's  official  bond  to  surety 
for  debt  who  is  injured  by  sheriff's  acts. — ^It  has  been  held 
that  if  sureties  for  a  debt  are  compelled  to  pay  it  by  reason 
of  the  neglect  of  the  sheriff  to  collect  it  from  the  principal, 
they  will  have  a  right  of  action  against  the  sheriff  and  the 
sureties  on  his  ofScial  bond  for  the  damage  thus  suffered.^  A 
deputy-sheriff  seized  and  sold  under  a  junior  execution  prop- 
erty of  the  principal  which  should  have  been  sold  under  a 
prior  execution,  in  which  a  surety  was  also  bound.  The  surety 
sued  the  sheriff,  and  the  sureties  on  his  official  bond  for  result- 
ing injuries,  and  it  was  held  he  was  entitled  to  recover  such 
damages  as  he  had  suffered  thereby .^^ 

§  694.  Action  against  sureties  on  sheriff's  or  constable's  offl- 
ciaJ  bond— No  recovery  without  loss. — ^Where  a  sheriff's  offi- 
cial bond  is  joint  and  several,  suit  thereon  may  first  be  brought 
against  one  of  the  sureties  alone,  without  joining  the  sheriff 
as  a  defendant  in  such  suit.^®  Where  there  has  been  a  breach 
of  the  condition  of  a  sheriff's  official  bond,  the  sureties  are 
liable  thereon  in  the  first  instance,  without  the  extent  of  the 
sheriff's  liability  having  been  previously  determined  by  suit 
against  him  alone.^     A  recovery  against  a  sheriff  alone. 


22  Treasurers  t.  HUliard,  8  Bieh. 
Law  (S.  C.)  412. 

2S  O  'Bannon  v.  Saunders,  24  Gratt. 
(Va.)  138.  A  sheriff  or  other  officer 
has  no  authority  to  receive  payment 
under  an  execution  after  the  return 
day  thereof,  unless  the  execution  has 
been  previously  levied.  Such  pay- 
ment would  impose  no  liability  upon 
the  officer's  sureties.  Grandstalf  ▼. 
Hampton  &  Co.,  30  Gratt.  (Va.)  1. 

24  Bank  of  Pennsylvania  v.  Potius, 
10  Watts  (Pa.)  148.  Contra,  State 
▼.  Beynolds,  3  Mo.  70. 

25  Stanton  v.  The  Commonwealth, 
2  Dana  (Ky.)  397.  Holding  that  a 
sheriff  who  neglects  to  make  a  debt 


out  of  the  principal  when  he  can  do 
so  is  liable  to  the  surety  for  sneh 
neglect,  see  Hill  v.  Sewell,  27  AriE. 
15. 

2«Gk)vemor  ▼.  Perkins,  2  Bibb 
(Ky.)  395.  And  it  is  held  that  the 
same  rule  must  be  applied  to  the 
official  bond  of  a  notary  public 
where  the  obligation  is  joint  and 
several  People  v.  Butler,  74  Mich. 
643.  Neither  is  it  necessary  that 
the  sheriff's  representative  be 
joined.  State  v.  Williams,  19  8.  C. 
62. 

S7  Smith  V.  O>mmonwealth,  59  Pa. 
St.  820.  To  precisely  same  effect, 
see  State  v.  Williams,  19  8.  C.  62. 
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j^ithout  satisfaction,  for  a  matter  which  constitutes 
a  breach  of  his  ofScial  bond,  is  not  a  bar  to  a  sub- 
sequent suit  against  him  and  his  sureties  on  the  bond.^^  The 
sureties  of  a  sheriff,  after  recoveries  have  been  had  against 
them  to  the  amount  of  their  bond,  may  defend  themselves  at 
law  on  that  ground  against  all  pending  and  future  suits,  and 
therefore,  cannot  come  into  equity  to  enjoin  such  suits.^  In 
an  action  upon  a  constable's  ofiScial  bond,  it  is  held  sufScient 
if  the  facts  stated  in  the  complaint  show  prima  facie  a  lia^ 
bility.^  An  action  cannot  be  maintained  against  the  sureties 
of  a  constable  for  a  refusal  to  accept  and  execute  an  execution 
directed  to  him  when  he  was  obliged  to  do  so  by  statute.^^  To 
maintain  a  suit  on  a  sheriff's  official  bond  it  must  appear  not 
only  that  there  was  a  breach  of  official  duty  but  also  that  the 
relator  sustained  damages  therefrom.^^ 

§  695.  MisoeUaaeous  cases  as  to  liability  of  sureties  on  official 
bonds  of  sheriff  or  constable— Acts  of  deputy,  etc. — Effect  of 
return. — ^The  sureties  on  a  sheriff's  official  bond  are  liable  for 
the  acts  of  his  deputy,  even  though  there  is  no  provision  in  the 


Se^  also,  the  same  with  respect  to 
the  sureties  upon  a  notary's  bond, 
People  V.  Butler,  74  Mich.  643. 

s>  Treasurers  v.  Sureties  of  Os- 
wald, 2  Bailey,  Law  (8.  0.)  214; 
Charles  ▼.  Hasklns,  11  Iowa  329.  So 
a  judgment  against  a  sheriff,  after 
the  expiration  of  his  term,  for 
moneys  received  while  in  office,  is 
held  to  be  no  bar  to  a  subsequent 
action  against  him  and  the  sureties 
on  his  bond.  State  y.  Cason,  11  S. 
C.  392, 

M  BothweU  ▼.  Sheffield,  8  Ga.  569. 
Holding  that  the  sureties  on  a 
sheriff 's  official  bond  are  not  entitled 
to  notice  on  a  summary  application 
under  a  statute  for  judgment  against 
such  sheriff  and  sureties,  see  Beid 
▼.  Jackson,  1  Ala.  207.  As  to  the 
amount  of  damages  recoverable  un- 
der statutes  authorizing  summary 
proceedings,  see  Shepherd  v.  Brown, 
80  W.  Va.  13.  See,  also,  Donley  v. 
'Wiggins,  52  Tez.  301. 

•oWaymire  v.  The  State^  80  Ind. 


67.  Thus  when  the  complaint  showed 
a  levy  upon  sufficient  personal  prop- 
erty to  satisfy  the  judgment,  and  a 
breach  of  duty  in  failing  to  adver- 
tise and  sell,  it  was  held  unneces- 
sary to  aver  that  the  debtor  did  not 
have  other  property  out  of  which 
the  judgment  could  have  been  made. 
Waymire  v.  State,  80  Ind.  67,  supra. 

51  Commonwealth  v.  Lentz,  106  Pa. 
St.  643.  To  the  effect,  however,  that 
if  a  sheriff  neglects  or  refuses  to 
levy  an  execution  in  his  hands  on 
property  of  the  judgment  debtor, 
and  any  injuiy  results  to  the  exeen* 
tion  creditor  from  such  neglect  or 
refusal,  the  sureties  are  liable,  see 
Habersham  v.  Sears,  11  Oreg.  431. 

52  State  V.  Hughes,  19  Ind.  App. 
266,  49  N.  E.  Bep.  893.  In  this 
ease,  an  action  to  recover  damages 
for  false  return,  it  was  held  there 
could  be  no  recovery  because  plain- 
tiff had  no  defenBe  to  the  suit  in 
which  the  false  return  was  made. 
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bond  to  that  effect,  for  the  act  of  the  deputy  is  the  act  of  the 
sheriff.^^  Where  a  deputy-sheriff  collects  money  on  execution, 
and  neglects  or  refuses  to  pay  the  same  over,  the  remedy  of  the 
party  injured  is  by  action  against  the  sheriff  and  the  sureties 
on  his  official  bond,  and  not  against  the  deputy  and  his  sure- 
ties.^^  It  has  been  held  that  the  return  of  a  sheriff  that  he 
has  levied  a  certain  amount  on  an  execution  is  an  official  act 
which  renders  his  sureties  liable  for  the  amount  so  returned, 
although  the  sureties  offer  to  prove  that  the  amount  was  not 
levied.8*  A  statute  provided  that  judgments  on  bonds  payable 
to  the  state  should  bind  the  real  estate  from  the  commencement 
of  the  action.  Held,  the  surety  on  a  sheriff's  official  bond  was 
a  debtor  within  the  meaning  of  the  statute.'®    The  sureties  on 


88  Crawford  t.  Howard,  9  Ga.  814. 
The  statement  in  the  text  seems  to 


100  Calif.  414,  34  Pac.  Bep.  1034, 
was  an  action  hy  judgment  creditor 


be  true  only  when  the  deputy  is  not    against  judgment  debtor  to  recover 
only  appointed  but   also  controlled    an  unpaid  balance  of  a  judgment 


by   the   principaL     In   Hawkins  y. 
Thomas,  3  Ind.  App.  399,  29  N.  E. 


that  the  sheriff  had  by  agreement  re- 
turned   satisfied;     held,    that     the 


Hep.  157  at  160,  it  was  held  that  parties  were  not  bound  by  the 
while  the  sureties  on  the  bond  of  a  sheriff's  return,  but  could  show  the 
U.  S.  marshal  are  generally  liable    facts  by  parol.    In  Meherin  t.  Saun- 


for  the  misconduct  of  his  deputies, 
they  are  not  liable  for  the  miscon- 
duct of  special  deputies  appointed 


ders,  110  Calif.  463,  42  Pac.  Bep. 
966,  a  constable  sold  real  estate  of 
the    California    Steamship    Co.    for 


for  service  in  congressional  elections  $10,000  on  an  execution  and  took 
under  §  2021,  Bev.  Stat.  U.  S.,  to  $855  in  money  and  $9,145  in  the  pur- 
aid  and  assist  in  keeping  the  peace  chaser's  check,  and  issued  to  the 
at  the  polls  and  to  prevent  fraud,  purchaser  a  certificate  of  sale,  stat- 
They  are  paid  by  the  government,  ing  the  consideration  to  be  $10,000. 
The  marshal  gets  no  fees  for  their  Held,  that  he  was  estopped  from 
services.  Their  oaths  are  filed  with  questioning  the  correctness  of  his 
the  chief  supervisor  of  elections  and  return  and  that  the  sureties  on  his 
their  duties  are  special  and  public  official  bond  were  clearly  liable  for 
and  are  imposed  upon  them  directly  the  entire  amount.  The  court  inti- 
hj  the  law.  Citing  in  support  of  mated,  however,  that  under  appro- 
the  principle:   Bobertson  v.  Sichel,  priate  pleadings  the  sureties  might 


127  U.  S.  507,  8  Sup.  Ct.  Bep.  1286; 
Keenan  v.  Southworth,    110    Mass. 


have  shown  that  an  arrangement  ex- 
isted  between   the    steamship   com- 


474;   Conwell  v.  Yoorhees,  13  Ohio    pany  and  the  purchaser  by  which  the 


523;  Ely  v.  Parsons,  55  Conn.  83, 
10  AtL  Bep.  499,  and  Canterbury  ▼• 
Attorney  General,  1  Phil.  306. 

84  Brayton  v.  Towns,  12  Iowa  346. 

86  Commissioners  v.  Mayrant,  2 
Brev.  (S.  C.)  228;  Snyder  v.  Clark, 


check  was  never  intended  to  be  paid 
and  that  proof  of  such  an  agree- 
ment might  have  changed  the  result. 
86  Shane  v.  Francis,  30  Ind.  92; 
Fleenor  v.  Taggart,  116  Ind.  189, 
18  N.  £.  Bep.  606. 
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a  sheriff's  official  bond  are  not  entitled  to  notice  of  the  default 
of  their  principal  in  order  to  render  them  liable  for  such  de- 
fault.^ Where,  with  a  full  opportunity  of  obtaining  knowl- 
edge on  the  subject,  the  surety  on  a  constable's  official  bond 
voluntarily  paid  money  which  the  constable  had  collected,  it 
was  held  he  could  not  recover  the  same  back,  even  though 
he  was  not  actually  liable  on  the  bond.^^  Where  a  constable 
collected  money  on  execution,  and  the  plaintiff  in  execution 
permitted  him  to  use  it  upon  his  agreement  to  pay  interest,  it 
was  held  that  the  sureties  on  his  official  bond  were  not  there- 
fore liable  for  the  money  so  collected.^®  But  it  has  been  held 
that  the  sureties  on  a  constable's  official  bond  are  not  dis- 
charged from  liability  for  money  collected  by  him  by  reason 
of  the  fact  that  the  creditor,  without  consideration,  consented 
to  a  delay  in  payment  on  the  part  of  the  constable.^® 

§  696.  Same  continuied— Sidmess  no  defense— Death  of  prin- 
cipal—Settlement— Offset. — The  fact  that  a  constable  is  pre- 
vented by  sickness  from  levying  an  execution  which  it  is  his 
duty  to  levy  is  no  excuse  either  for  him  or  the  sureties  on  his 
official  bond.^^  A  judgment  was  rendered  against  A,  and  an 
execution  was  put  into  the  hands  of  the  sheriff,  who  collected 
the  money  from  A.  The  judgment  was  afterwards  reversed, 
but  before  such  reversal  the  sheriff  died  without  paying  the 
money  over.    After  the  judgment  was  reversed,  A  sued  the 

9 

sureties  on  the  sheriff's  official  bond  for  the  money  collected  by 
the  sheriff.  Held,  they  were  not  liable.  The  sheriff  collected 
the  money  legally,  and  up  to  the  time  of  his  death  was  guilty 
of  no  default.^^    It  is  held  under  statute  that  where  a  ^eriff 

ST  Dougherty   ▼.    Peters,    2   Bob.  death    of    the    sheriff,    see    New- 

(La.)    534.     To  same   effect   with  man  t.  Beckwith,  5  Lans.  (N.  Y.) 

reference  to  the  snreties  of  a  deputy-  80.    Holding  that  the  official  bond  of 

sheriff,  McGehee  v.  Gewin,  25  Ala.  a  sheriff  who  still  acts  covers  his  acts 

176.  done  after  his  office  might  have  been 

S8  Ferguson  v.  Hirsch,  54  Ind.  337.  declared  vacant,  see  Yann  v.  Pipkin, 

<•  Hill  V.  Eemble,  9  Calif.  71.  77  N.  C.  408.    Holding  the  sureties 

4<^Boice  V.  Main,  4  Denio  55.  on  a  constable's  bond  liable  for  his 

41  Frendenstein  v.  McNier,  81  HL  failure  to  return  an  execution,  see 
208.  Carpenter  v.  Doody,  1  Hilt.  (N.  Y.) 

42  State  ▼.  Vananda,  7  Blaekf.  465.'  Holding  that  one  surety  on  a 
(Ind.)  214.  Holding  the  sureties  of  constable's  official  bond  cannot,  as 
a  sheriff  liable  for  the  defaults  of  relator,  sue  the  other  sureties  on  the 
an  under-sheriff  occurring  after  the  bond,   see  Sanders  v.  Bean,  Busb. 
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collects  money  under  an  execution,  and  the  judgment  is  re- 
versed after  his  death,  the  sureties  of  the  sheriff  are  not  liable 
to  defendant  in  execution  for  commissions  collected  and  re- 
tained by  him."  **  A  settlement  between  the  principal  and  the 
claimant  is  a  sufficient  defense  for  the  sureties  on  an  official 
bond,  but  it  must  appear  to  have  been  made  with  the  proper  au- 
thorities and  must  have  been  completed.'*^  In  a  suit  on  a 
United  States  marshal's  bond  it  was  held  that  the  sureties 
could  not  offset  $12,000  due  to  deputy  marshals  for  fees  un- 
less it  is  shown  that  such  fees  have  been  duly  allowed  and  paid 
to  the  deputies.**^ 

§  697.  Effect  of  requiring  special  bond  on  liabilily  of  sureties 
on  general  bond— Other  cases. — It  has  been  held  that  the  gen- 
eral official  bond  of  a  sheriff  is  not  liable  for  his  default  as  col- 
lector of  taxes  because  another  bond  of  different  condition  is 
required  by  statute  before  he  can  collect  taxes.^^    And  that 

Law  (N.  G.)  318.  Holding  tbat,  in  on  a  sheriff's  official  bond  that  the 
determining  the  liabiiitj  of  a  con-  county  court  had  duly  appointed 
stable  and  the  sureties  on  his  official  commissioners  "to  make  a  full  and 
bond,  the  statute  in  force  at  the  time  complete  settlement ' '  with  their 
must  be  regarded  as  part  of  the  con-  principal,  ' '  and  file  their  report  of 
tract  between  them  and  the  public,  settlement,  which  is  ordered  to  lay 
see  Freudenstein  v.  McNier,  81  HI.  over  for  exceptions,  and,  if  none 
208.  To  the  effect  that  the  sureties  filed,  to  be  received,"  although  it 
on  a  constable's  official  bond  are  appeared  that  such  settlement  had 
liable  thereon  although  the  bond  is  been  made  and  no  exceptions  filed 
not  accepted  as  required  by  law,  thereto.  The  court  said:  "They 
see  Heath  v.  Shempp,  22  La.  Ann.  were  never  ordered  to  record  as  com- 
167.  As  to  liability  of  sheriff's  sure-  pleted  settlements,  and  they  can 
ties  for  moneys  received  by  the  therefore  be  regarded  as  no  more 
sheriff  for  feeding  and  guarding  than  a  tentative  settlement,  or  a  re- 
prisoners,  see,  generally,  Furlong  v.  port  of  the  commissioners  which 
State,  58  Miss.  717;  Martin  v.  would  become  a  settlement  upon  con- 
Seeley,  15  Neb.  136.    As  to  surety's  firmation." 

liability  when  sheriff  releases  or  fails  «b  Fitzsimmons  v.  U.  S.  54,  Fed. 

to  safely  keep  property  seized  under  Bep.  812,  4  C.  C.  A.  589,  13  XT.  S. 

attachment,  see  Slawson  ▼.  Ker,  29  App.  166. 

La.  Ann.  295;  Smokey  v.  The  Peters-  *•  Commonwealth  v.  Stone,  Ky.  Ct 

Calhoun  Co.,  66  Miss.  471.  of  App.,  Jan'y,  1903,  24  Ky.  Law 

*8  Clark  V.  Lamb,  76  Ala.  406.  Bep.  1297,  71  S.  W.  Bep.  428.   Fol- 

44  In    Bates    v.    Knott,    County  lowing      Lyons      v.      Breckenridge 

Court,  Ky.,   Apl.,   1902,  no   official  County,  101  Ky.  715,  19  Ky.  Law 

report,  67  S.  W.  Bep.  1006,  24  Ky.  Bep.  951,  42  S.  W.  Bep.  748,  in  which 

Law  Bep.  73,  it  was  held  no  de-  case  the  court  of  appeals,  l^  Bur- 

fense  in  a  suit  against  the  sureties  nam,  J.,  say  that  the   trial  coort 
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the  sureties  on  a  sheriff's  official  bond  are  not  liable  for  taxes 
that  he  has  collected  without  authority  of  law.  ''No  act  which 
is  prohibited  by  the  constitution  can  ever  become  a  duty. ' '  ^^ 
Nor  are  the  sheriff's  sureties  liable  for  money  collected  by  him 
or  his  deputy  by  virtue  of  a  void  writ,  **for,  having  received 
the  money  under  void  process,  the  deputy  must  be  considered 
as  holding  it  for  the  use  of  the  plaintiff  in  whose  favor  the 
process  issued,  not  in  his  official  capacity,  but  as  a  private 
individual."^®  Nor  are  they  liable  where  he  refuses  without 
indemnity  to  levy  on  property,  the  ownership  of  which  is 
doubtful.^^    The  sureties  were  held  liable  where  a  sheriff  al- 


''eorrectly  held  that  the  sure- 
ties on  the  official  bond  of  the 
sheriff  are  not  liable  for  his  default 
as  the  coUeetor  of  the  state  rev- 
enue or  the  county  levy  or  public 
debts  of  the  county,  as  he  had  no 
right  to  collect  these  until  he  ex- 
ecuted other  bonds."  Citing:  An- 
derson V.  Thompson,  10  Bush  (Ky.) 
132,  and  Elliott  County  v.  Kitchen, 
14  Bush  (Ky.)  292.  But  in  Whaley 
T.  Commonwealth,  Ky.  Ct.  of  App., 
Feb.,  1901,  23  Ky.  Law  Eep.  1292, 
61  S.  W.  Kep.  35  (Div.  4  of  opinion), 
the  court  said  that  if  the  special 
bond  required  of  the  sheriff  as  col- 
lector of  revenue  is  not  executed, 
suit  may  be  maintained  upon  his  of- 
ficial bond  for  his  failure  to  account 
for  taxes  collected.  Referring  to 
Howard  ▼.  Commonwealth,  105  Ky. 
604,  49  8.  W.  Rep.  466,  20  Ky.  Law 
Rep.  1411;  Pulaski  Co.  ▼.  Watson, 
106  Ky.  500,  50  S.  W.  Rep.  861,  21 
Ky.  Law  Rep.  61;  Caston  v.  Com- 
monwealth, 107  Ky.  218,  21  Ky. 
Law  Rep.  650,  52  S.  W.  Rep.  929; 
Adair  v.  Hancock  Deposit  Bank,  107 
Ky.  212,  21  Ky.  Law  Rep.  934,  53 
8.  W.  Rep.  295. 

47  Commonwealth  ▼.  8tone,  Ky.  Ct. 
App.,  Jan'jr,  1903,  24  Ky.  Law  Rep. 
1297,  71  8.  W.  Rep.  428,  in  which 


case  the  bond  was  conditioned  that 
the  plaintiff  "shall  by  himself  and 
deputies  well  and  truly  discharge  all 
the  duties  of  said  office  and  pay  over 
to  such  persons,  at  such  times,  as 
they  may  be  respectively  entitled 
thereto,  aU  money  that  may  come 
into  his  or  their  hands  as  sheriff." 
Whaley  v.  Commonwealth,  Ky.  Ct. 
App.,  Feb.,  1901,  23  Ky.  Law  Rep. 
1292,  61  S.  W.  Rep.  35,  in  which 
case  the  bond  was  conditioned  that 
the  said  A  B,  sheriff,  "shall  faith- 
fully perform  his  duties."  Ham- 
mond V.  Crawford,  72  Ky.  76 ;  Green- 
well  V.  Commonwealth,  78  Ky.  320; 
Dawson  v.  Lee,  83  Ky.  55 ;  Osenton  's 
Adm'r  v.  Burnett,  Ky.  Ct.  App., 
June,  1897,  19  Ky.  Law  Rep.  610, 
41  8.  W.  Rep.  270. 

4S  Hawkins  v.  Commonwealth,  17 
Ky.  146;  Griffith  v.  Commonwealth, 
73  Ky.  281. 

4»In  Robey  v.  State,  Md.,  Nov., 
1901,  50  Atl.  Rep.  411,  the  execu- 
tion plaintiff  refused  to  fulTnish  the 
sheriff  an  indemnity  bond  and  there- 
upon the  sheriff  refused  to  sell  prop- 
erty he  had  seized.  Held,  that  the 
sureties  on  the  sheriff's  official  bond 
were  not  liable.  There  was  reason- 
able doubt  as  to  the  ownership  of 
the  property  levied  upon. 
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lowed  attached  property  to  be  sold  for  storage  charges^  or 
to  be  wasted.^* 

§  698.  Same  oontinaed— Sberiff  as  trustee  in  mortgage— As 
ex  officio  guardian. — ^If  a  statute  fails  to  fix  the  penalty  of  a 
constable's  bond,  a  bond  given  in  a  sum  not  unreasonable  as 
a  penalty,  and  in  the  absence  of  any  duress,  will  be  held  bind- 
ing.^ So  a  constable's  bond  executed  to  the  state  instead 
of  to  the  township  trustee,  as  required  by  statute,  is  valid.^ 
Constable's  sureties  can  only  be  held  liable  for  defaults  com- 
mitted after  the  execution  of  the  bond.^  Constable's  sureties 
are  held  liable  for  illegal  acts  of  the  constable  in  making 
an  arrest,^  or  if  he  takes  insufficient  surety  on  a  bond.*^  The 
sureties  of  a  sheriff  are  liable  for  moneys  received  by  their 
principal  from  a  partition  sale,®  or  as  a  special  commissioner 


60  In  Aigeltinger  v.  Whelan,  133 
Calif.  110,  65  Pac.  Bep.  125,  it  was 
held  that  the  sureties  on  the  official 
bond  of  a  sheriff  were  liable  for  the 
loss  of  attached  property  which  the 
sheriff  had  placed  in  a  storage  ware- 
house^  where  it  was  sold  to  pay 
charges,  and  the  fact  that  the  sure- 
ties on  the  attachment  bond  had 
been  released  for  a  money  considera- 
tion did  not  affect  such  liability. 
"They  were  not  joint  tort  feasors 
with  the  sheriff.  *  *  They  were 
guilty  of  no  tortious  act.  The  lia- 
bility of  the  sheriff  arose  from  his 
tortious  act  in  not  safely  keeping 
the  property,  but  permitting  it  to  be 
disposed  of  contrary  to  law." 

Bi  In  State  v.  Fowler,  88  Md.  601, 
42  Atl.  Bep.  201,  the  sureties  on  a 
sheriff 's  official  bond  were  held  liable 
for  injury  resulting  from  his  levying 
on  40  acres  of  peach  orchard  and 
holding  the  same  from  Sept.  1  to 
Sept.  4,  forbidding  the  owner  to 
gather  his  crop,  and  allowing  the 
peaches  to  fall  to  the  ground  and 
rot,  when  the  judgment  was  only 
$148. 

1  Williams  v.  Golden,  10  Neb.  432; 
Noble  v.  Himes,  12  Neb.  193. 


*  State  T.  Horn.  94  Mo.  162.  Upon 
the  subject  of  statutory  bonds  it  was 
held  that  a  sheriff's  sureties,  whose 
names  were  signed  to  a  bond  by  their 
attorn^,  though  they  did  not  per- 
sonally acknowledge  themsdves 
bound,  are  nevertheless  liable  there- 
on. Basham  t.  Commonwealth,  13 
Bush  (Ey.)  36. 

sCole  v.  Crawford,  69  Tez.  124; 
Towle  V.  Mathens,  130  Calif.  574,  62 
Pac.  Bep.  1064,  and  cases  cited  in 
brief  of  counsel  at  p.  575. 

4  As,  where  he  unnecessarily,  bru- 
tally and  wilfully  assaults  and  beats 
his  prisoner:  Cash  v.  People,  32  IlL 
App.  250,  in  which  case  the  arrest 
was  made  without  warrant,  for 
drunkenness. 

•  Carter  ▼.  Duggan,  144  Mass.  32. 
And  the  measure  of  damages  is  the 
amount  lost  by  reason  of  the  con- 
stable 's  accepting  insufficient  surety. 

0  Sidner  ▼.  Alexander,  31  Ohio  St. 
378.  So  they  are  held  liable  if  he 
has  received  the  money  before  the 
time  the  same  was  due  and  payable 
under  the  order  of  sale,  even  though 
he  did  so  by  consent  of  the  parties 
in  interest.  State  t.  Cayee^  85  Mo. 
456. 
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for  the  sale  of  property  on  legal  process^  But  they  are  not 
liable  if  there  was  no  process  or  writ  authorizing  such  sale.^ 
Where  the  sheriff  levied  upon  property,  and  the  claimant  gave 
a  suspending  bond,  and  the  sheriff  returned  the  writ  and  bond 
and  left  the  property  in  the  possession  of  the  debtor  without 
security^  and  it  was  consumed  by  him,  it  was  held  that  the 
sureties  of  the  sheriff  were  liable  for  the  value  of  the  property 
to  the  creditor  when  it  appeared  that  the  property  was  liable 
for  the  debt.®  A  sheriff's  failure  to  pay  over  money  received 
from  a  sale  of  chattels  under  a  mortgage  containing  a  clause 
authorizing  him  to  execute  the  power  of  sale  therein,  held  to 
render  hilsi  sureties  liable.^^  Where,  in  a  deed  of  trust,  it  is 
provided  that  in  the  event  the  trustee  named  therein  refuses 
to  act  the  sheriff  of  the  county  shall  execute  the  trust,  it  is 
held  that  a  failure  of  the  sheriff  to  pay  over  a  portion  of  the 
proceeds  in  case  he  so  acts  does  not  render  his  sureties  liable 
on  his  official  bond.^^  It  has  been  held,  under  statute,  that  the 
sureties  of  a  de  facto  sheriff  are  not  liable  to  the  sheriff  de 
jure,  upon  the  latter  *s  recovery  of  the  office,  for  fees,  salary, 
and  other  emoluments  received  by  the  de  facto  sheriff.^  ^  Mc- 
Loden,  who  was  sheriff  of  Marion  county  in  1886-88,  was  by 


V  Hubbard  v.  Eideok,  48  Ohio  8t 
8S0. 

>  Heidenheimer  Bros.  ▼.  Brent,  59 
Tex.  538.  Neither  can  thej  be  held 
liable  for  taxes  collected  by  the  sher* 
iff  without  order  of  court  Green- 
well  ▼.  Commonwealth,  78  Kj.  320. 
Where  the  sheriff  fails  to  pay  over 
taxes  upon  order  of  the  fiscal  court, 
his  sureties  are  liable:  Pulaski 
County  ▼.  Elrod,  Ky.,  no  olBcial  re- 
port, 66  8.  W.  Bep.  1017,  23  Ky. 
Law  Bep.  2231. 

•  Lyon  ▼.  Homer,  32  W.  Va.  432. 

10  Maddox  v.  Bader,  9  Mont  126, 
approving  Vose  ▼•  Whitn^,  7  Mont 
393. 

u  State  T.  Davis,  88  Mo.  585. 
Though  the  court  said  it  would  have 
been  otherwise  if  the  sheriff  had 
been  appointed  by  order  of  court  to 
execute  the  trust;  and  see,  as  sup- 
porting this,  Tatum  t.  Holliday,  59 


Mo.  422;  State  ▼.  Griffith,  68  Mo. 
545;  State  ▼•  Taylor,  6  Mo.  App. 
277. 

"Curry  v.  Wright,  86  Tenn.  636. 
As  to  the  liability  of  a  surety  where 
the  sheriff  makes  a  levy  and  wastes 
the  property,  see  Harmon  v.  The 
State,  82  Ind.  197.  That  there  can 
be  no  judgment  against  the  sureties 
when  the  sheriff  alone  appears,  see 
Dane  v.  McArthur,  57  Ala.  448. 
That  no  judgment  can  be  rendered 
against  the  sureties  in  an  appellate 
court  where  the  sheriff  alone  appeals, 
see  Briggs  v.  Hinton,  14  B.  J.  Lea 
(Tenn.)  233.  As  to  the  liability  of 
the  sureties  of  a  constable  where 
the  constable  negligently  suffers  the 
escape  of  a  defendant  in  a  bastardy 
prosecution,  see  Lakin  v.  The  State, 
89  Ind.  68.  As  to  the  liability  of  a 
sheriff's  sureties  for  taxes  collected, 
see  City  of  New  Orleans  v.  Gauth- 
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virtue  of  his  office  appointed  guardian  and  in  1893  a  decree 
was  entered  against  him  in  his  final  settlement  as  guardian 
and  under  the  statute  execution  was  issued  against  the  sure- 
ties on  his  official  bond,  which  was  conditioned  ''for  the  faith- 
ful performance  of  his  duties  as  sheriff."  It  was  held,  on 
appeal  from  a  decree  dismissing  the  sureties'  petition  to  quash 
the  execution  that  the  sureties  were  bound  for  the  sheriff's 
acts  as  guardian.  ''Having  been  appointed  guardian  by  virtue 
of  his  office  as  sheriff,"  said  the  court,  "it  may  be  that  his 
guardianship  expired  with  the  termination  of  his  official  office 
as  sheriff ;  but  the  termination  of  his  guardianship  no  more  re- 
lieved him  from  liability  for  money  received  by  him  as  guard- 
ian during  his  official  term,  than  death  or  resignation  of  the 
guardian  would  discharge  his  sureties  from  accountability."** 

§  699.  Same  continued— Befusal  to  release  property  on  stay 
bond,  to  refund  money  paid  by  mistake,  etc. — ^His  sureties  are 
liable  if  a  sheriff  or  constable  refuse  to  deliver  up  property 
upon  the  execution  of  statutory  stay  bond,*^  or  refuse  to  re- 
fund fees  and  charges  illegally  collected,*^  or  neglect  to  levy 
an  execution  until  the  debtor  becomes  insolvent.*  •  A  sheriff 
levied  on  cattle  during  his  first  term  and  during  his  succeed- 

reaux,  36  La.  Ann.  109.     That  the    execution,  refased  to  return  it  after 


sureties  of  a  sheriff  cannot  plead 
defenses  which  the  sheriff  is  pro- 
hibited from  setting  up,  see  Schmidt 
v.  City  of  New  Orleans,  38  La.  Ann. 
17.  See,  further,  as  to  what  is  a 
good  defense  to  sureties,  McMillan 
V.  Boyd,  40  Ohio  St.  35. 

18  Pearce  v.  Hall,  113  Ala.  245,  at 
250,  21  So.  Rep.  250.  Holding  that 
the  sureties  of  a  sheriff  are  not  liable 
for  the  proceeds  of  real  estate  when 
the  sheriff,  according  to  the  provis- 
ions of  a  statute,  acts  as  an  admin- 
istrator, see  Heeter  t.  JeweU,  6  Bush 
(Ky.)  510. 

14  In  Sam  Yuen  Co.  ▼.  McMann, 
99  Calif.  497,  34  Pac.  Bep.  80,  a 
judgment  was  recovered  against  the 
sheriff  of  San  Francisco  and  the 
sureties  on  his  official  bond  because 
the  sheriff,  when  he  had  levied  on  a 
lot   of  personal  property  under  an 


the  due  execution  of  a  statutory  stay 
bond  and  notice  thereof  to  him.  It 
was  held  that  the  sheriff  was  not 
justified  in  such  refusal  by  the  fact 
that  his  fees  had  not  been  paid  or 
the  storage  charges  for  keeping  the 
property  in  a  warehouse  subsequent 
to  receiving  notice  of  the  stay  bond, 
or  by  the  fact  that  the  sureties  on 
the  stay  bond  had  not  yet  justified; 
held,  also,  that  a  declaration  stated 
a  good  cause  of  action  against  the 
sureties  when  it  averred  the  execu- 
tion and  delivery  of  the  bond,  the 
wrongful  acts  of  the  sheriff  in  his 
official  capacity  and  the  damages  re- 
sulting therefrom  to  plaintiff. 

IB  Brennan  v.  Bank,  10  Colo.  App. 
368,  50  Pac.  Bep.  1076. 

10  Commonwealth  v.  Begley,  Ky., 
Feb.,  1902,  no  official  report,  66  S. 
W.  Bep.  754,  23  Ky.  Law  Bep.  1985. 
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ing  term  neglected  them  so  that  they  died.  Held,  that  the 
sureties  on  his  o£Seial  bond  for  the^  first  term  were  not  respon- 
sible in  view  of  a  statute  that  provides  that  writs  '' unexecuted 
in  whol6  or  in  part  •  •  shall  be  executed  by  his  succes- 
sor." ^"^  It  has  been  held  that  a  sheriff's  sureties  are  not  lii^ble 
for  money  paid  to  him  by  mistake  of  law  without  fraud.*®  A 
constable  serving  a  writ  of  replevin  forced  open  the  door  of 
a  house  which  the  owner  had  slightly  opened  and  then  at- 
tempted to  close  against  him.  Held,  that  his  act  in  so  doing 
was  unlawful  and  that  the  siureties  on  his  ofScial  bond  were 
liable.*^  In  a  suit  on  a  sheriff's  ofScial  bond  it  is  no  defense 
that  the  sheriff  took  an  indemnifying  bond  before  doing  the 
act  complained  of.*® 

§  700.  Liability  of  sureties  on  deputy  officers'  bonds,  and 
herein  of  deputy-sheriffs. — ^It  is  no  defense  to  the  sureties  on 
the  ofiScial  bond  of  a  deputy-sheriff  that  before  the  alleged  de- 
fault of  the  deputy  he  had  become  insolvent,  in  consequence 
of  which  the  sureties  requested  the  sheriff  to  remove  him  from 
his  office,  which  the  sheriff  failed  to  do.**  If  a  sheriff  pays  to  a 
plaintiff  the  amount  of  an  execution  then  in  force  in  the  hands 
of  his  deputy,  and  the  deputy  afterwards  collects  it  from  the 
defendant  in  execution,  the  sureties  on  the  deputy's  official 
bond  are  liable  if  he  fails  to  accoimt  for  it.**  The  sureties  on 
a  deputy-sheriff's  official  bond  may  plead  anything  which  their 
principal  could  plead  in  denial  of  his  liability  on  the  bond.*^ 

IT  V7ood  v.  Lowden,  117  Calif.  232,  to  make  np  a  supposed     defidencj 

49  Pae.  Bep.  132.  that  does  not  in  fact  exist. 

18  In  People  ▼.  Foster,  133  HI.  496,  i»  State  v.  Buckner,  132  Ind.  371, 
23  N.  E.  Bep.  615,  it  was  held  that  31  N.  E.  Bep.  950.  Citing  and  fol- 
the  sureties  on  a  sheri£P's  official  lowing  State  v.  Armfleld,  2  Hawks 
bond  could  not  be  compelled  to  pay  (9  No.  Car.)  246. 
back  moneys  which  the  county  board  so  Hill  v.  Bagland,  Ky.,  Dec.,  1902, 
had,  by  mistake  of  law,  paid  to  the  *  70  S.  W.  Bep.  634,  24  Ky.  Law  Bep. 
sheriff  without  any  fraud  or  mis-  1053.  Citing  Lewis  v.  Mansfield,  78 
take  of  fact  on  either  side;  nor  Ky.  460;  Gevedon  v.  Branham,  Ky. 
money  that  the  county  board  had  Ct  App.,  Oct.,  1892,  no  official  re- 
paid over  to  the  sheriff  after  the  port,  47  8.  W.  Bep.  589. 
expiration  of  his  term  of  office;  but  n  Andrus  v.  Bealls,  9  Cow.  693; 
that  the  sureties  are  liable  when  the  Barnard  ▼.  Darling,  11  Wend.  28; 
sheriff  by  concealment  of  his  receipt  La  Bose  v.  Logansport  Nat.  Bank, 
of  certain  fees  induces  the  county  102  Ind.  332. 

board  to  appropriate  money  to  him  **  McGehee  ▼.  Gewin,  25  Ala.  176. 

St  WaUace  y.  HoBy,  1$  Oa.  389. 
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The  sureties  on  the  official  bond  of  a  deputy-sheriff  are  liable 
for  taxes  collected  by  him  in  his  official  capacity,  when  the 
sheriff  is  by  law  collector  of  taxes.^^  The  sureties  of  a  deputy 
officer  are  held  liable  for  the  aj^ts  of  the  deputy  during  the 
term  of  the  principal  officer  only,  and  for  which  the  appoint- 
ment was  made.^^  The  fact  that  a  sheriff  knew  that  his  deputy 
did  not  make  return  of  executions  promptly,  and  yet  retained 
him,  held  no  defense  to  the  sureties  on  the  deputy's  bond  in 
an  action  to  recover  moneys  collected  on  an  execution  and 
embezzled.  If  he  had  knowledge,  however,  that  he  was  a 
defaulter,  and  fail  to  so  inform  the  sureties  of  the  deputy, 
they  would  not  be  liable.*'  A  surety  on  a  sheriff's  bond  who 
has  been  damnified  because  of  a  deputy-sheriff's  default  is 
held  entitled  to  have  the  sureties  on  the  deputy-sheriff's  bond 
held  liable.*^  A  sheriff  cannot  maintain  an  action  against  a 
deputy  and  his  sureties  for  a  false  return  of  execution,  where 
the  deputy  acted  in  pursuance  of  specific  orders  from  the  under 
sheriff.28 

§  701.  Same  continued— Where  n^ligent  deputy  is  sheriif' i 
surety— Bond  of  jailer— Deputy  inspector. — ^An  action  by  a 
sheriff  against  the  sureties  on  a  deceased  deputy's  bond  held 
not  premature,  because  the  claim  had  not  been  presented 
against  the  deputy's  estate  when  there  were  no  statutory  pro- 
visions regulating  proceedings  on  a  deputy's  bond  to  the 
sheriff.*®  To  an  action  by  a  surety,  who  had  also  been  deputy- 
sheriff,  for  contribution  to  his  co-sureties  for  money  paid  to 
discharge  a  judgment  on  the  official  bond  of  the  sheriff,  it  is 
a  valid  defense  for  the  surety  sued,  that  it  was  the  wrongful 
and  negligent  acts  of  the  deputy-sheriff,  in  his  official  capacity 
as  such  deputy,  done  without  the  knowledge  or  consent  of  the 
sheriff,  that  created  the  liability  of  the  latter  which  resulted 
in  the  judgment  against  him  and  his  sureties. ^^  Where  a 
treasurer  permitted  the  deputy  to  turn  over  tax  tickets  for 
collection  to  his  brother,  declaring  in  effect  that  he  would 
look  to  him  and  his  sureties  for  an  accounting,  and  subse- 
quently the  brother  qualified  as  deputy  but  gave  no  bond,  and 

34  Wood  V  Cook,  31  IlL  271.  ^  Briggs  v.  Hinton  et  aL,  14  B.  J. 

2B  Hubert  t.  Wendheim,  64  Calif.     Lea  (Tenn.)  233. 
213.  ss  Conner  v.  Keese,  32  Hnn  98. 

f  Oradle  t.  Hoffman,  105  HI.  147.        >»  Chaffee  y.  Hooper,  54  Vt  513. 

so  Block  v.  Estes,  92  Mo.  818. 

1248 


BlJBETIiB  ON  OFFICIAL  BOia>a  §  702 

the  treamirer  receipted  to  him  for  money  paid,  held,  that  the 
deputy  and  his  sureties  were  responsible  for  any  default  of 
the  brother,  he  being  merely  the  deputy's  agent.^  Upon  bond 
from  a  jailer  to  a  sheriff,  conditioned  to  save  and  keep  harm- 
less the  sheriff  from  any  damages  occasioned  by  any  neglect 
of  the  keeper,  or  misfeasance  or  misconduct  touching  the 
duties  of  his  ofBce,  and  expressly  stipulating  and  agreeing  that 
the  recovery  against  the  sheriff  of  any  judgment  by  reason  of 
any  of  the  above  matters  should  be  conclusive  evidence  of  their 
liability  under  the  bond,  on  the  escape  of  a  prisoner,  and  a 
judgment  against  the  sheriff  therefor,  and  an  action  against 
the  sureties  on  such  bond,  held,  that  the  judgment  recovered 
against  the  sheriff  on  a  complaint  not  showing  that  such 
prisoner  had  escaped  by  reason  of  the  jailer's  negligence  was 
error.'*  The  sureties  on  the  ofScial  bond  of  an  inspector  of 
fish  are  held  liable  for  a  faulty  inspection  by  one  of  his 
deputies,  and  .the  fact  that  there  was  a  remedy  against  the 
deputy  on  his  bond  was  held  no  defense  to  a  recovery.** 

§  702.  Whether  joint  guardians  or  administrators  are  sure- 
ties for  each  other,  etc.— Effect  of  death  of  one.— Where  there 
are  several  guardians  of  an  infant's  estate,  who  have  given  a 
joint  and  several  bond  with  sureties  for  their  good  behavior, 
the  guardians  may  act  either  separately  or  in  conjunction. 
They  are  jointly  responsible  for  joint  acts,  and  each  is  sepa- 
rately answerable  for  his  separate  acts  and  defaults.  Such 
guardians  are  not,  by  reason  of  having  given  the  bond  afore- 
said, nor  for  any  cause,  sureties  of  each  other,  but  the  sure- 
ties on  their  bond  are  liable  foi  their  joint  defaults  and  for 
the  default  of  each.*^    But  it  has  been  held  that  where  two 

siStultz  ▼.  Ingles,  84  Ya.  844.  see  Walter  ▼.  Middleton,  68  N.  Y. 

«2  Willett  V.  Kipp,  12  Hun  (N.  Y.)  605. 

474.  34Kirby  v.  Turner,  Hopkins'  Ch. 

ssVerratt   ▼.    McAulay,   50   Ont.  (N.  Y.)  309.    So  sureties  upon  tlie 

(Can.)  313.    Holding  that  where  a  bond    of    co-administrators    become 

deputy-sheriff  neglected  to  arrest  an  liable  for  the  joint  acts  of  their  prin- 

ezecution    debtor   who    was    subse-  cipals  and  for  the  individual  defaults 

quently  surrendered  to  the  sheriff  by  of  each;  the  bond  will  be  considered 

his  bail,  and  then  wrongfully  dis-  as  if  each  of  the  principals  had  exe- 

charged  by  the  sheriff,  the  sureties  cuted  a  separate  one  with  the  same 

of  the  deputy  are  not  liable  to  the  sureties.    Nanz  ▼.  Oakley,  120  N.  Y. 

sheriff  for  damages  suffered  by  the  84^  reversing  37  Hon  405.    And  the 

latter  in  consequence  of  his  wrong,  fact  that  a  sole  heir  is  appointed 
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persons,  administrators  of  the  same  estate,  join  in  executing  a 
bond  with  others  as  their  sureties,  each  of  such  administra- 
tors will  be  held  as  surety  for  the  other.^^  Two  guardians 
were  appointed  by  a  court  of  chancery,  and  gave  bond  with 
surety  that  they  would  faithfully  execute  the  trusts  respect- 
ively reposed  in  them  according  to  the  terms  of  the  orders 
appointing  them.  One  of  them  died,  and  it  was  held  that  the 
trusts  survived,  and  that  the  surety  was  responsible  for  the 
subsequent  acts  of  the  surviving  guardian.^^    Sureties  upon 


one  of  the  administrators  of  the  es- 
tate, and  executes  a  joint  and  several 
bond  with  his  co-administrators  for 
the  faithful  discharge  of  their  duties, 
does  not  prevent  him  from  recover- 
ing from  the  sureties  on  the  bond 
for  a  devastavit  committed  by  his 
eo-administrator.  Nanz  v.  Oakley, 
120  N.  T.  84,  reversing  37  Hun  495. 
8ee,  on  this  subject,  Boyle  v.  St. 
John,  28  Hun  (N.  Y.)  454;  Eckert 
V.  Myers,  45  Ohio  St.  525;  Hooper 
V.  Hooper,  29  W.  Va.  276;  Brooks 
V.  Miller,  29  W.  Va.  499. 

BB  Moore  v.  The  State,  49  Ind. 
558;  overruled  in  State  ex  reL 
Wyant  v.  Wyant,  67  Ind,  25.  This 
under  a  statute  to  the  effect  that, 
whenever  two  or  more  are  appointed 
executors  or  administrators,  each 
should  execute  a  separate  bond  con- 
ditioned that  he  will  faithfully  dis- 
charge his  duties,  and,  therefore,  it 
was  held  that,  where  two  adminis- 
trators executed  a  single  bond  jointly 
with  sureties,  such  bond  should  be 
construed  as  if  each  of  the  principal 
obligors  therein  had  executed  a  sep- 
arate bond  in  the  same  penalty,  with 
the  same  sureties,  and  subject  to  the 
same  conditions.  In  Freeman  v. 
Brewster,  93  Ga.  648,  21  S.  E.  Bep. 
165,  one  of  two  guardians  signed  the 
name  of  both  to  a  receipt  draft  and 
thereby  obtained  insurance  money 
payable  to  the  ward  all  without  the 
other  guardian's  knowledge.  Held, 
that  the  other  guardian  was  charge- 


able nevertheless.  The  court  said: 
<<We  think  where  two  guardians  ap- 
pointed for  the  same  ward  unite  in 
giving  a  joint  bond  for  the  faithful 
performance  of  their  trust,  each  of 
them  is  a  security  on  the  bond  of  the 
other,  and  both  they  and  their  sure- 
ties upon  the  same  bond  are  respon- 
sible for  a  devastavit  committed  by 
either."  Compare  Lewis  v.  Maul- 
den,  93  Ga.  758,  21  S.  E.  Bep.  147, 
applying  the  same  principle  to  an 
appeal  bond. 

86  The  People  v.  Byron,  3  Johns. 
Gas.  531,  574.  By  statute,  in  Geor- 
gia, ''if  two  or  more  administrators 
unite  in  a  common  bond  all  the  sure- 
ties are  bound  for  the  acts  of  each 
administrator,  and  the  administra- 
tors themselves  are  mutual  sureties 
for  each  other's  conduct."  Code, 
Sec.  3401.  In  Lancaster  v.  Lewis, 
93  Ga.  727,  21  S.  E.  Bep.  155,  Mc- 
Cormick,  one  of  two  administrators, 
died,  leaving  his  co-administrator 
solvent.  Subsequently  the  co-admin- 
istrator was  found  to  be  in  default 
about  $5,000.  It  was  held  that  even 
though  the  devastavit  occurred  sub- 
sequent to  the  death  of  McOormick, 
his  estate  was  liable  for  it.  Sim- 
mons, J.,  said  (p.  731):  ''We  are 
aware  that  some  courts  have  held 
that  where  one  administrator  dies, 
bis  estate  is  not  responsible  after 
bis  death  for  the  acts  of  a  co-admin- 
istrator, but  we  think  that  the  bet* 
ter  opinion  is,  that  the  bond  remains 
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the  joint  bond  of  two  administrators,  where  one  was  dis- 
charged and  the  other  gave  a  new  bond,  are  held  not  liable 
for  a  devastavit  committed  after  the  order  of  diseharge.^^ 

§  703.  Action  against  storety  on  guardian's  bond.— A  suit 
against  the  sureties  on  a  guardian's  bond  is  not,  it  seems,  sus- 
tainable without  a  previous  liquidation  of  the  amount  due  from 
the  guardian.^^  A  ward  may  sustain  a  suit  in  equity  for  an 
account  against  his  guardian  and  the  sureties  on  the  guardian's 
official  bond.  Equity  has  always  entertained  jurisdiction  be- 
tween guardian  and  ward  for  an  account,  and  '^jurisdiction  as 
to  the  guardian  will  draw  with  it  the  surety."  *^  It  has  been 
held  that,  if  the  final  decree  in  such  a  case  is  for  the  payment 
of  money,  the  decree  should  be  so  framed  as  to  be  enforced 
against  the  sureties  in  the  event  only  that  the  money  cannot 
be  made  out  of  the  principal.*®    Yet  where  it  was  clearly  es- 


as  a  Bubsisting  security  for  the  per- 
formance of  duty  by  the  other,  un- 
less proper  steps  are  taken  to  have 
it  made  inoperative  as  to  future  de- 
faults." 

»7  Veach  v.  Bice,  131  U.  S.  293. 

ssStilwel  T.  Mills,  10  Johns.  304; 
Salisbury  v.  Van  Hoesen,  3  Hill  (N. 
Y.)  77;  Bowman  v.  Ex'rs  of  Herr, 
1  Pen.  &  Watts  (Pa.)  282;  Sebas- 
tian T.  Bryan,  21  Ark.  447;  Critchett 
V.  Hall,  56  N.  H.  324.  Sustaining 
same  view,  see  Hunt  v.  White,  1  Ind. 
(Carter)  196;  Bailey  v.  Bogers,  1 
Greenl.  (Me.)  186.  See,  also,  Wann 
V.  People,  67  HI.  202;  Newton  v. 
Hammond,  38  Ohio  St.  430;  Wil- 
liams T.  McNair,  98  N.  G.  332;  Con- 
nelly V.  Weatherly,  33  Ark.  658;  For- 
rester v.  Yason,  71  Ga.  50;  Perkins 
V.  Stimmel,  114  N.  T.  359,  reversing 
42  Hun  520.  See,  however,  contrary 
to  the  text,  State  v.  Humphreys,  7 
Ohio,  224;  State  v.  Slevin,  93  Mo. 
253;  Bobb  v.  Perry,  35  Fed.  Eep. 
102;  Girvin  v.  Hickman,  21  Hun  (N. 
Y.)  316;  Center  ▼.  Finch,  22  Hun 
(N.  Y.)  146;  Long  v.  Long,  142  N. 
Y.  646,  37  N.  E.  Bep.  486,  holding 
that  an  aceonnting  with  a  special 


guardian  for  the  sale  of  real  estate 
was  not  necessary  in  order  to  main- 
tain a  suit  on  his  official  bond.  In 
Stanley  t.  Akoi,  12  Hawaii  344, 
judgment  against  the  surety  on  •  a 
guardian's  bond  was  held  to  be  suf- 
ficiently supported  by  evidence  as 
follows:  The  bond,  order  removing 
the  guardian  and  directing  him  to 
pay  $290  remaining  in  his  hands  to 
his  successor,  letters  of  guardianship 
to  such  successor,  demand  for  pay- 
ment made  by  such  successor  upon 
former  guardian  and  his  surety,  fail- 
ure to  make  such  payment.  Nevitt 
V.  Woodburn,  160  HI.  203,  43  N.  E. 
Bep.  385. 

8»Hutchcraft  v,  Shrout,  1  T.  B. 
Mon.  (Ky.)  206.  Li  a  suit  against 
a  guardian  for  an  accounting  his 
sureties  are  proper,  but  held  not 
necessary,  parties.  As  they  are  in' 
terested  in  the  taking  of  the  account 
they  ought  to  be  made  parties,  but 
the  rule  is  not  imperative.  Pace  v. 
Pace.  19  Fla.  438;  Pfeiffer  v. 
Enapp,  17  Fla.  144;  Hailey  t. 
Boyd's  Adm'r,  64  Ala.  399. 

40  Hendry  v.  Olardy,  8  Fla,  77, 


1251 


§704 


SUBETISS  ON  OWlOUlt  BONP& 


tablished  that  the  prineipal  was  utterly  insolvent,  and  he 
having  died,  and  there  being  no  araeta  in  the  hands  of  his 
representatives,  it  was  held  not  error  if  the  decree  omit  such 
direetion.^^  In  an  action  against  sureties  on  a  guardian's  bond, 
the  bond  itself  is  admissible,  even  though  it  contain  material 
erasures  apparent  on  its  face.^^  But  the  declarations  of  a 
guardian  to  his  attorney  are  held  not  admissible  on  behalf  of 
his  sureties.^* 

§  704.  Discharge  of  surety  of  guardian  by  order  ot  wvrt, 
etc. — ^Important  questions  frequently  arise  with  reference  to 
the  discharge  of  sureties  on  a  guardian's  bond  by  the  action 
of  a  court,  proce*eding  under  statutory  authority.  Thus,  a 
statute  provided  that  by  certain  proceedings  the  court  of  or- 
dinary might  discharge  a  guardian's  bond  and  cause  new  sure- 
ties to  be  substituted.  This  was  done,  and  it  was  held  that 
such  discharge  only  released  the  sureties  on  the  first  bond 
from  liability  for  defaults  of  their  principal  occurring  subse- 
quent to  such  discharge.  The  court  said  that  the  legislature 
could  not  authorize  any  further  discharge,  for  to  do  so  would 
be  to  impair  contracts  and  destroy  vested  rights.^^  It  has  been 
held  that  the  discharge  of  one  of  several  sureties  of  a  guard- 
ian under  such  a  proceeding,  being  an  act  of  law,  does  not 
discharge  the  other  sureties  on  the  aame  bond.^^  A  statute 
authorized  the  county  court  to  discharge  the  sureties  on  guard- 
ians'  bonds  under  certain  circumstances,  and  to  take  other 
good  and  sufficient  sureties.  The  county  court,  on  proper  pro- 
ceedings, ordered  certain  sureties  of  a  guardian  to  be  released, 
and  took  a  new  bond  with  bad  sureties.  Held,  the  fact  that 
the  sureties  in  the  last  bond  were  bad  did  not  invalidate  the 


«iMa7  4  Paseo  y.  May,  19  Fla. 
373. 

^sXaader  ▼.  Commonwealth  102 
Pa.  8t.  434. 

4SWiUiamB  v.  The  State,  89  Ind. 
57p.  A  Bettlement  of  guardian's  ac- 
counts in  probate  court,  where  an 
amount  is  found  due,  held  sufficient 
to  support  an  action  against  the 
sureties  on  his  bond.  Smith  ▼.  Smith- 
son,  48  Ark.  261,  3  S.  W.  Bep.  49. 

M  Justices    V.    Woods,    1    KeUy 


(Ga.)  84.  See,  on  this  subject,  gen- 
erally, State  ▼.  Page,  63  Ind  209; 
McGlothlin  ▼.  Wyatt,  1  B.  J.  Lea 
(Tenn.)  717;  Johnson  v.  Jones,  Ky., 
Apl,  1902,  no  official  report,  24  Ky. 
Law.  Bep.  16,  68  S.  W.  Bep.  14; 
Pepper  v.  Donnelly,  87  Ky.  259,  8 
S.  W.  Bep.  441;  Jones  v.  Qallatin 
County,  78  Ky.  491, 

«Boyd  V.  Gault,  3  Bush  (Ky.) 
644. 
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diflcliarge  of  the  first  sureties.^^^  The  eourt  of  common  pleafl 
ordered  a  guardian  to  pay  the  money  of  his  ward  to  the  clerk 
of  the  county  court  upon  his  resigning  his  guardianship.  The 
statute  did  not  make  it  one  of  the  duties  of  the  county  clerk 
to  receive  money  thus  paid.  The  clerk  converted  the  money 
to  his  own  use,  and  it  was  held  that  the  guardian  and  his  sure- 
ties were  liable  to  the  ward  for  the  money,  notwithstanding 
such  payment  to  the  clerk.*' 

§  705.  Beleaae  of  guardian's  sureties  hj  settlement  or  upon 
petition— For  what  liable — ^Requisites. — ^Final  settlement  and 
discharge  of  a  guardian  releases  his  sureties  and  his  subse- 
quent reinstatement  does  not  have  the  effect  of  making  them 
liable  for  his  future  acts.^  A  guardian  in  1872  loaned  $5,000 
of  his  ward's  funds,  without  security,  to  an  irresponsible  bor- 
rower, and  in  1875  presented  his  final  report,  in  which  he  ad- 
vised that  the  loan  remain  undisturbed,  which  was  approved 
and  his  resignation  as  guardian  accepted.  Held,  that  this 
did  not  amount  to  a  final  settlement  and  that  the  sureties  on 
his  o£Scial  bond  were  liable  in  a  suit  brought  in  1894  by  the 
ward  for  the  loss  of  the  money  so  loaned.^  Statutes  that  pro- 
vide for  the  release  of  a  surety  who  is  dissatisfied  seem  to  be 
construed  liberally  with  reference  to  the  surety.'  But  strict 
compliance  with  their  terms,  besides  notice  to  all  parties  in- 


*«  Crawford  v.  Penn,  1  Swann 
(Tenn.)  388.  To  similar  effect,  see 
Flamner  ▼.  Mason,  24  Ala.  480.  See, 
also,  on  this  subject,  McGhee  ▼. 
Bcott,  15  Ga.  74. 

47  The  State  t.  Fleming,  46  Ind. 
206. 

1  In  Haden  v.  Swepstone,  64  Ark. 
477,  43  S.  W.  Rep.  393,  the  guard- 
ian of  a  minor  was  formally  re- 
moTed  in  1876.  At  a  subsequent 
term  an  order  was  entered  purport- 
ing lo  reinstate  him  and  he  continued 
to  aet  as  guardian,  without  furnish- 
ing any  new  bond,  until  1897.  Held, 
that  the  surety  on  his  original  and 
only  bond  was  responsible  only  for 
the  funds  in  the  guardian's  hands 
at  the  time  of  his  removal  and  for 
the  dellTery  of  them  over  to  his  suc- 


cessor, and  was  not  liable  for  in- 
terest accruing  on  such  funds  subse- 
quent to  the  date  of  the  guardian's 
removal,  or  for  any  subsequent  act 
of  his  principal. 

sSUte  y.  Peckham,  136  Ind.  198, 
36  N.  E.  Bep.  28,  citing  Wainwright 
V.  Smith,  106  Ind.  239,  6  N.  E.  Bep. 
333 ;  State  v.  Wheeler,  127  Ind.  451, 
26  N.  E.  Rep.  552,  1008. 

>In  National  Surety  Co.  v.  Mor- 
ris, 111  Oa.  307,  36  S.  E.  Rep.  690, 
the  surety  on  the  bond  of  a  guard- 
ian applied  to  be  discharged  from 
further  liability  because  the  guard- 
ian refused  to  comply  with  a  judg- 
ment allowing  his  wards  certain 
sums  out  of  the  corpus  of  the  estate, 
had  been  convicted  of  a  misde- 
meanor, had  committed  the  offense 
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terested,  it  seems,  is  necessary  in  order  to  release  the  surety.^ 
A  guardian's  sureties  are  not  liable  for  his  misappropriation 
of  the  ward's  money  prior  to  the  execution  of  the  bond,**  but 
they  are  liable  for  all  moneys  received  by  the  guardian  as  such 
subsequent  thereto.^     It  is  held  that  a  guardian's  sureties 


of  barratry  and  had  ''bought  votes 
and  used  whiskey  to  procure  his  elec- 
tion to  a  political  office."  The 
statutev  provided  for  such  discharge 
of  a  surety  for  ''any  misconduct  of 
his  principal  in  the  discharge  of  his 
trust  or  for  any  other  reason." 
Held,  that  a  demurrer  to  the  peti- 
tion was  improperly  sustained.  "If 
these  charges  are  established,"  said 
the  court,  "they  are  sufficient  to 
show  that  the  guardian  is  not  a  suit- 
able man  to  manage  the  estate.  Un- 
der such  circumstances,  a  surety  is 
not  bound  to  wait  till  he  becomes 
liable  for  actual  waste  or  miscon- 
duct. ' ' 

4  See  §  707,  supra.  A  Michigan 
statute, — Sec.  9501,  Gomp.  Laws, — 
provides  that '  *  any  surety  may,  upon 
his  petition  to  the  probate  court,  be 
discharged  from  all  further  respon- 
sibility, if  the  court,  after  due  notice 
to  all  persons  interested,  deems  it 
reasonable  and  proper."  An  order 
of  release  of  a  guardian's  sureties 
entered  upon  verbal  motion  without 
notice  to  the  ward  was  held  void. 
Bice  V.  Wilson,  Mich.,  Mch.,  1902, 
89  N.  W.  Rep.  336.  In  Clark  v. 
American  Surety  Co.,  171  111.  235, 
the  probate  court  entered  an  order, 
on  the  petition  of  an  administrator, 
releasing  the  surety  on  his  bond  upon 
his  filing  a  new  bond  with  like  pen- 
alty with  sufficient  sureties.  Held, 
that  .the  order  was  a  nullity;  that 
the  surety  could  be  released  only  by 
strict  compliance  with  the  statute, 
which  requires  a  petition  by  the 
surety,  a  settlement  of  the  adminis- 
trator's accounts  and  payment  over 


of  the  balance  in  his  hands.  Bevers- 
ing  Clark  v.  American  Surety  Co., 
66  111.  App.  284,  where  the  appel- 
late court  held  that  the  only  object 
of  the  statute  was  to  provide  a  way 
by  which  the  surety  could  be  dis- 
charged on  his  own  motion  and  that 
the  probate  court  had  no  power  to 
discharge  the  surety,  as  to  further 
liability,  independent  of  statute. 

BThus,  in  Harness  v.  Turley,  143 
Ind.  420,  42  N.  E.  Bep.  813,  it  was 
held  a  sufficient  defense  for  a  guard- 
ian's  sureties  that  the  money  al- 
leged to  have  been  embezzled  was  re- 
ceived and  converted  by  the  guardian 
prior  to  his  appointment  as  such. 
This,  however,  depends  upon  the 
wording  of  the  bond  and  of  the 
statute.  The  Georgia  statute  is  held 
to  make  the  new  bond  liable  for  de- 
faults occurring  under  the  old  bond. 
Snow  V.  Brown,  100  Ga.  119,  122,  28 
S.  E.  Bep.  77,  in  which  case  the 
court  said  that,  at  common  law,  the 
new  sureties  would  be  co-sureties 
with  the  old  ones,  but  not  so  under 
the  statute.  See,  also,  Bobo  v. 
Vaiden,  20  S.  C.  271 ;  Tittle  v.  Ben- 
nett, 94  Qa.  405,  21  S.  E.  Bep.  62. 

«In  Huson  v.  Green^  89  Ga.  722, 
16  S.  E.  Bep.  255,  it  was  held  that 
the  surety  on  a  guardian 's  bond,  exe- 
cuted in  1867,  was  liable  for  money 
received  by  the  guardian  as  such  at 
any  time  thereafter,  including  a  be- 
quest received  after  the  death  of  the 
ward's  grandfather  in  1871,  dis- 
tinguishing the  case  of  Poe  v.  Schley, 
16  Ga.  364,  where  the  guardian's  ap- 
pointment was  by  ^vnlL 
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cannot  be  credited  with  money  expended  by  the  guardian  for 
the  board  of  the  wards  with  their  parents  when  the  parents 
are  able  to  support  themJ  And  it  goes  without  saying  that 
the  surety  on  an  administrator's  bond  has  no  right  to  retain 
funds  of  the  estate  when  his  principal  has  absconded.^  By 
statute  in  Georgia  the  sureties  on  a  guardian's  bond  are  liable 
for  supplies  furnished  the  ward  after  the  claimant  has  re- 
duced his  demand  to  judgment  against  the  guardian  and  the 
sheriff  has  made  return  of  nulla  bona.® 

§  706.  Liability  of  surety  of  guardian— Misoellaneoiis  cases. 

— ^Where  money  was  paid  to  a  guardian,  as  such,  to  which 
his  wards  were  not  entitled,  the  same  being  paid  by  mistake, 
it  was  held  that  the  sureties  of  the  guardian  were  not  liable  to 
any  one  on  account  of  such  money .^^  A  mother  died  intestate, 
leaving  personal  property,  and  no  letters  of  administration 
were  taken  out  on  her  estate.  The  guardian  of  her  children 
took  possession  of  her  property  and  realized  from  it  a  certain 
sum.  Held,  the  sureties  on  the  guardian's  bond  were  liable 
for  the  proper  application  of  such  sum.^^  It  has  been  held  that 
the  estate  of  a  surety  on  a  guardian's  bond  is  liable  for  a  de- 
fault of  the  guardian  which  occurred  subsequently  to  the 
death  of  the  surety.**  A,  the  beneficiary  in  a  guardian's  bond, 
gave  an  order  to  B  on  the  guardian,  C,  which  was  accepted 
but  not  paid  by  C.  Held,  this  did  not  discharge  the  sureties 
of  the  guardian  from  liability  for  the  amount.**  The  liability 
of  the  surety  in  a  guardian's  bond  is  not  limited  to  property 
owned  by  the  ward  at  the  time  the  bond  is  executed,  but  (the 
terms  of  the  bond  being  suflSciently  general  for  that  purpose) 
extends  to  property  subsequently  acquired  by  the  ward  which 
comes  to  the  guardian's  hands.* ^  A  guardian  was  appointed 
by  a  court  not  having  jurisdiction  in  the  special  casp  (because 
the  ward  did  not  reside  in  that  county),  and  in  good  faith  re- 

T  In  re  Tolif  aro,  113  Iowa  747,  84  "  Warwick  v.  The  State,  5  Ind. 

N.  W.  Bep.  986.  350. 

8  People  V.  Salomon,  184  lU.  490,  12  Voris  v.  The  State,  47  Ind.  345. 

at  500,  56  N.  E.  Bep.  815  (a  die-  And  see,  also,  Cotton  v.  State,  64 

barment  proceeding).  Ind.  573. 

•  Lewis  V.  Oliver,  96  Ga.  260,  22  i«  Bond  ▼.  Bay,  5  Humph.  (Tenn.) 

8.  E.  Bep.  949.  492. 

10  Ballard  v.  Bnimmitt,  4  Strob.  i^Graj  ▼.   Brown,   5   BiciL  Law 

(Eq.)  S.  C.  171.  (S.  C.)  351. 
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ceived  money  belonging  to  the  ward  and  afterwards  settled 
his  account  in  the  proper  court.  Held,  he  and  the  sureties  on 
his  bond  were  estopped  to  deny  his  liability  for  the  money  so 
received  and  accounted  for.^^  In  proceedings  for  the  sale  of 
real  estate  belonging  to  an  infant,  a  special  guardian  was  ap- 
pointed who  executed  a  bond  with  surety  conditioned  that  he 
would  faithfully  perform  his  trust  and  ^'pay  over,  invest  and 
account  for  all  moneys  and  securities  received  by  him  as  such 
guardian,  according  to  the  order  of  the  court."  He  sold  the 
infant's  interest,  received  the  proceeds,  and  by  order  of  the 
court  was  required  to  pay  over  a  sum  stated,  which  was  found 
to  be  remaining  in  his  hands.  In  an  action  upon  his  bond, 
held,  no  defense  that  the  infant's  interest  was  contingent,  or 
that  the  court  in  directing  the  sale  had  no  jurisdiction;  for, 
as  the  surety  had  obligated  himself  that  his  principal  should 
obey  its  orders,  he  was  liable  for  the  failure  so  to  do.^® 

§  707.  Statutory  method  of  release  must  be  strictly  followed 
— Sureties'  liability  for  insurance  monqr* — The  statutory 
method  for  the  release  of  an  existing  surety  on  a  guardian's 


ifiMcClure  v.  Oommonwealth,  80 
Pa.  St.  167.  To  the  effect  that  a 
Bnrety,  who  becomes  bound  for  a 
goardian  in  one  county,  is  not  bound 
after  the  guardian  leaves  such  count j 
and  has  the  guardianship  transferred 
to  another  county,  see  Justices  v. 
Selman,  6  Ga.  432.  Holding  the  lia- 
bility of  a  surety  on  a  guardian's 
bond  before  a  breach  of  the  condi- 
tion of  the  bond  a  contingent  lia- 
bility, which  is  discharged  by  the 
discharge  of  the  surety  in  bank- 
ruptcy, see  Reitz  ▼.  The  People,  72 
HI.  435. 

*«  Dodge  V.  St.  John,  96  N.  Y. 
260.  To  the  effect  that  the  surety  on 
a  guardian's  bond  is  not  discharged 
by  the  foreclosure  of  a  mortgage 
given  by  their  principal  as  security 
for  the  ward,  see  Lanier  v.  Griffin,  11 
S.  0.  565.  To  the  effect  that  the 
sureties  on  a  guardian's  bond  are 
not  liable  for  the  non-payment  of  a 
note  given  by  their  principal  for  the 


ward's  board  and  tuition,  see  Mc- 
Kinnon  v.  McKinnon,  81  N.  C.  201. 
As  to  the  liability  of  a  surety  on 
the  bond  of  a  guardian  where  ths 
guardian's  appointment  was  void, 
see  Cotton's  Guardian  v.  Wolf,  14 
Bush  (Ky.)  238.  As  to  the  liabil- 
ity of  sureties  on  a  guardian 's  bond 
where  there  has  been  a  failure  to  sue 
for  a  breach  of  the  bond  within  the 
period  of  limitation,  see  McEim  v. 
Williams,  134  Mass.  136.  As  to  what 
laches  of  the  ward  will  defeat  a  re- 
covery as  against  the  sureties  on  a 
guardian's  bond,  see  Hart  v.  Strib- 
bling,  25  Fla.  435;  Arson  v.  Mendel, 
78  Ky.  427.  That  the  executor  of 
a  surety  who  has  paid  more  than  his 
aliquot  share  of  liability  on  a  guard- 
ian's  bond  may  file  a  creditor's  bill 
against  the  administrator  of  a  co- 
surety without  first  having  recovered 
a  judgment  at  law,  see  Shorts  ▼. 
Howell,  30  N.  J.  Eq.  418. 
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bond  by  the  rabstitntion  of  a  new  one  must  be  strictly  pur- 
sued; otherwise  the  new  bond  is  merely  cumulative  and  the 
old  sureties  remain  bound.^^  It  has  been  held  that  where  one 
of  the  old  sureties  on  a  guardian's  bond  has  been  released 
by  his  petition  under  the  statute  the  sureties  on  the  new  bond 
and  the  remaining  siureties  on  the  old  bond  are  alike  liable 
for  all  defaxdts  of  the  guardian  whether  committed  before 
or  after  the  execution  of  the  new  bond.^^    A  guardian's  sure- 


17  Barker  v.  Boyd,  Ky.  Ct.  of 
App.,  Jan'y,  1908,  71  S.  W.  Ecp. 
528.  In  tbifl  ease  the  statute  pro* 
Tided  that  the  surety  desiring  re- 
lease might  give  notice  to  his  prin- 
cipal i>er8onalIy  in  writing  or  by 
publieation  to  appear  before  the 
eounty  or  circuit  court.  Held,  that 
where  the  principal,  a  guardian,  ap- 
peared upon  a  Terbal  notice,  and, 
complying  with  the  order  of  the 
court,  iled  a  new  bond,  the  surety 
OB  the  old  bond  was  not  released, 
though  the  order  of  court  approving 
the  new  bond   purported  to  release 


Elbert  v.  Jacoby,  8  Bush  (71  Ky.) 
543,  holding  that  the  original  bond 
and  the  special  bond  for  the  sale  of 
real  estate  of  the  ward  are  alike 
liable  for  the  guardian's  misappro- 
priation of  the  proceeds  of  the  sale; 
Middleton  ▼.  Hensley,  21  Ky.  Law 
Bep.  703,  62  S.  W.  Bep.  974.  To 
the  effect  that  the  additional  bond  is 
cumulative,  see  also  Hutchcraft  v. 
Shrout,  1  T.  B.  Mon,  (Ky.)  208, 
15  Am.  Dec  100;  Jones  v.  Hays,  38 
N.  0.  (3  Ired.  Eq.)  502,  44  Am.  Dec. 
78  (and  note),  holding  that  where 
several  successive  bonds  are  given 


the  old  surety  from  further  liability,    l^  a  guardian  they  are  each  bound 


''If  a  surety  becomes  uneasy,  and 
desires  to  be  released  from  further 
lability  on  the  bond,  or  indemnity 
for  that  already  incurred,  either  or 
both,  he  must  pursue  the  method 
pointed  out  by  the  statute,"  said 
CBear,  J.  **In  this  way  only  may 
a  surety  now  be  released  or  indemni- 
fied by  a  bond  in  c6urt.  The  order 
relearing  Pence  as  surety  on  the 
flnt  bond  was  therefore  void.  He 
remaiiied  bound  as  if  that  part  of 
the  order  had  not  been  made.  When 
the  eounty  court  permitted  the 
guardian  to  execute  the  new  bond 
with  Omdorff  as  surety  It  was  eqiva- 
lent  to  the  court's  requiring  a  new 
bond  or  additional  security  to  be 
given  to  the  guardian."  Compare 
Wilbome  V.  Commonwealth,  6  J.  J. 
Marsh  (28  Ky.)  617;  Frederick  v. 
Meore,  18  B.  Hon.  (52  Ky.)  470; 


for  the  entire  amount  of  his  short- 
age, ''the  only  difference  between 
them,"  in  the  words  of  BuiBn,  C.  J., 
"being  (upon  the  authority  of  Deer- 
ing  V.  Winchelsea,  1  Cox  318)  that 
the  liability  of  each  was  not  equal, 
but  in  proportion  to  the  penalties  of 
the  several  bonds  in  which  the  re- 
spective sureties  bound  themselves ; ' ' 
Poole  V.  Cox,  31  N.  C.  (9  Ired.  Law) 
69,  49  Am.  Dec  410,  where  the  same 
rule  was  applied  to  several  bonds 
lUed  by  a  sheriff;  Abshire  v.  Salyer, 
G'd'n  of  Bowe,  Ky.  Ct.  of  App., 
Jan'y,  1902,  23  Ky.  Law  Bep.  1854, 
66  S.  W.  Bep.  394,  56  L.  B.  A.  936. 
See,  also,  People  v.  Brown,'  23  Colo. 
425,  48  Pac  Bep.  661,  applying  the 
principal  stated  in  the  text  to  the 
official  bond  of  a  probate  judge. 

!•  Hutson  V.  Jensen,  110  Wis.  26, 
85  N.  W.  Bep.  689. 
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ties  are  held  accoimtable  for  moneys  that  the  gnardian  might 
have,  but  did  not  reduce  to  his  possession.  A  woman  who  was 
executrix  and  trustee  under  her  husband's  will  and  at  the 
same  time  guardian  of  his  minor  children  received  the  pro- 
ceeds of  two  $2,000  policies  of  life  insurance  payable  ''unto 
the  family  of"  her  deceased  husband,  and  deposited  the  pro- 
ceeds of  one  policy  to  her  account  as  executrix  and  received 
the  other  **as  trustee. '*  Held,  that  since  the  money  was  for 
the  benefit  of  the  wards  and  was  within  her  control,  it  was 
her  duty  as  guardian  to  reduce  it  to  her  possession  as  guardian 
and  though  she  did  not  do  so  by  any  positive  act,  the  sureties 
on  her  bond  as  guardian  were  liable  for  the  loss  caused  by  the 
failure  to  account  for  it.*®  • 


§  708.  Miscellaneous  cases  concerning  liability  of  sureties 
on  bonds  of  guardians  continued— When  surely  may  intervene. 
— ^A  judgment  against  a  guardian  for  a  sum  due  the  ward,  in 
the  absence  of  fraud  or  mistake,  is  held  to  be  conclusive  upon 
his  sureties.*^  A  surety  for  a  guardian  is  held*  liable  for  his 
principal's  failure  to  invest  the  proceeds  of  a  sale  of  his  ward's 
real  estate.^*  And  he  is  held  estopped  from  asserting  that 
the  sale  was  a  mere  fiction  and  that  the  guardian  received 
no  proceeds,  and  had  nothing  to  account  for,  when  it  appears 
that  the  guardian  approved.^^    The  surety  of  a  guardian  may 


ioAbflhire  ▼.  Bowe,  Ky.,  Jan'y, 
1902,  66  S.  W.  Bep.  394,  23  Ky. 
Law  Bep.  1854L  The  court  said  that 
this  ruling  was  consistent  with  the 
apparently  contradictory  cases  of 
Boyd  ▼.  Withers,  103  Ky.  698,  May, 
1898,  46  S.  W.  Bep.  13,  20  Ky.  Law 
Bep.  511;  Jones  ▼.  Gallatin  Co.,  78 
Ky.  491,  and  GassUy  ▼.  Cochran's 
Guardian,  Ky.,  June,  1890,  13  S. 
W.  Bep.  844,  11  Ky.  Law  Bep.  269, 
and  was  supported  by  the  following 
decisions:  Hutehcraft  ▼.  Shrout's 
Heirs,  1  T.  B.  Mon.  (Ky.)  208,  15 
Am.  Dec.  100;  Frederick  v.  Moore, 
13  B.  Mon.  (Ky.)  472;  Elbert  v. 
Jacoby,  8  Bush  (Ky.)  545;  Withers 
V.  Hickman,  6  B.  Mon.  (Ky.)  292; 
Taylor  v.  Taylor's  Ex'rs,  6  B.  Mon. 
(Ky.>   559;   Middleton's  Adm'r  v. 


Hensley,  Ky.,  Oct.,  1899,  no  official 
report,  52  S.  W.  Bep.  974;  Jones  v. 
Hays,  3  Iredell's  Eq.  502,  44  Am. 
Dec.  78;  Poole  ▼.  Cox,  9  Iredell's 
Law  69,  49  Am.  Dec.  410,  and  note. 
wHailey  v.  Boyd's  Adm'r,  64 
Ala.  399;  Neilson  v.  Williams,  42  N. 
J.  Eq.  291.  And  the  sureties  can* 
not  appeal,  except  in  the  name  of 
their  principal,  from  a  decree  set- 
tling the  guardianship  account. 
Woodbury  v.  Hammond,  34  Me.  332 ; 
Tuxbury's  Appeal,  67  Me.  267.  But 
see,  contra,  as  to  sureties  on  an  ex- 
ecutor's  or  administrator's  bond, 
Belcher  v.  Branch,  11  B.  I.  226. 

21  McKim  V.  Morse,  130  Mass.  439. 

22  State  V.  Weaver,  92  Mo.  673. 
Where  a  guardian  fraudulently  pro- 
cured his  ward  to  execute  an  instro* 
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make  the  same  defenses  that  his  principal  could  have  made  -^^ 
and  if  he  has  been  compelled  to  make  good  his  principal's  de- 
fault will  be  subrogated  to  the  rights  and  remedies  of  the 
ward.^*  The  sureties  of  a  guardian  are  held  liable  for  their 
principal's  failure  to  pay  a  sum  of  money  ordered  to  be  paid 
by  decree  of  court.^^  Where  a  guardian  loaned  his  ward's 
money  to  a  partnership  composed  of  himself  and  one  of  his 
sureties,  held,  that  such  surety  became  a  principal  debtor  as 
between  himself  and  co-surety .^*  Where  a  release  given  by 
a  ward  to  a  guardian  is  declared  void  for  fraud,  the  guardian's 
sureties  continue  liable  the  same  as  though  a  release  had  never 
been  given.*^  Where  a  widow  was  appointed  special  guardian 
to  sell  real  estate  of  an  infant,  and  who  was  entitled  to  dower 
in  the  lands  sold,  it  was  held  that  she  could  not  increase  the 
sureties'  liability  by  relinquishing  her  dower  right.^®  Where 
a  guardian's  bond  was  for  the  benefit  of  several  wards,  it  was 
held  that  the  liability  of  the  sureties  thereon  was  only  a  pro 
rata  share  of  the  penalty .2®  Where  sureties  fail  to  object  to  a 
judgment  against  them  because  of  no  appearance  or  answer  of 
their  principal,  the  guardian,  they  cannot  afterwards  object 
on  those  grounds.^  A  guardian's  sureties  may  intervene 
in  the  settlement  of  his  accounts  and  have  him  compelled  to 

ment   of   aequittanee   whereby  the  State,87IiicL  282;  andasto  thesof- 

mirety  was  liable  to  be  defrauded,  flcieney  of  the  answer,  see  McDonald 

held,  that  the  doctrine  of  estoppel  ▼.  State,  77  Ind.  26.    Holding  that 

conld  not  be  invoked  by  the  surety  parol  evidence  is  admissible  to  show 

to  prevent  the  ward  from  asking  Us  when     an     embezzlement     occurred 

legal  rights.    Gillett  v.  Wiley,  126  where  the  guardian  has  given  two 

HI.  310,  19  N.  E.  Bep.  287.  bonds,  see  Eichelberger  v.  Gross,  42 

ss  Hughart  v.  Spratt,  78  Ky.  818.  Ohio  St.  549.    That  it  is  no  defense 

S4  State  V.  Atkins,  53  Ark.  303.  to  the  surety  of  a  deceased  guardian 

»  Knox  V.  Keams,  73  Iowa  286.  that  assets  came  into  the  hands  of 

26  Robertson  v.  Town,  76  Tex.  535.  the  administrator  of  the  guardian 

37  Parr  ft  Cockey  v.  State,  71  Md.  sufficient  to  pay  the  amount  sued 

220.  for,  see  Humphrey  v.  Humphrey,  79 

M  Chandler  v.  Birkholm,  44  N.  J.  N.  C.  396.    That  the  sureties  of  a 

Eq.  554.  guardian  are  liable  for  the  purchase 

29  Edmonds  ▼.  Edmonds,  78  Iowa  money  of  the  ward 's  land,  purchased 

427.  by  the  guardian  at  judicial  sale,  see 

so  Coggswell  V.  The  State,  65  Ind.  Bedd  v.  Jones,  30  Gratt.  (Ya.)  123. 

1.    As  to  the  sufficiency  of  the  com-  Where  a  guardian  indemnified  the 

plaint  on  a  guardian's  bond  against  sureties  on  his  bond,  and  the  wards 

the  sureties  thereon,  see  Fee  v.  The  recovered  a  judgment  against  him. 

State,  74  Ind:  66;  Higgins  v.  The  held,  that  the  land  conveyed  to  the 
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apply  real  estate  that  he  has  bought  with  the  ward's  money 
towards  the  payment  of  a  deficiency  in  his  acconnts.*^  A 
Maryland  statute  provides  that  the  orphan's  court  may  re- 
quire an  administrator  either  to  give  counter  security  to  the 
surety  on  his  official  bond  or  to  turn  over  to  such  surety  the 
*' property''  in  his  hands  as  administrator.^ 

§  709.  When  surely  of  executor  or  administrator  not  liable 
till  devastavit  established  by  suit  against  prindpaL— Although 
there  is  a  conflict  among  the  cases,  the  Weight  of  authority 
seems  to  be  that  in  the  absence  of  a  statute  on  the  subject, 
the  sureties  on  the  official  bond  of  an  executor  or  admin- 
istrator are  not  liable  to  suit  thereon  until  a  judgment  has 
been  recovered  against  the  executor  or  administrator  in  his 
official  capacity,  and  also  another  judgment  against  him  per- 
sonally, establishing  a  devastavit.  The  reason  given  for  these 
decisions  is,  that  the  liability  of  such  sureties  is  contingent 
and  not  direct,  and  it  would  be  unjust  to  allow  them  to  be 
called  upon  until  it  is  established  that  their  principal  has  been 
guilty  of  wrong-doing  in  his  office.^^    It  has  been  held  that 


sureties  as  indemnity  was  liable  for 
the  judgment.  Cooper  v.  Middleton, 
94  N.  0.  86.  See,  further,  for  mis- 
cellaneouB  cases  inyolving  the  liabil- 
ity of  sureties  on  guardians'  bonds, 
Tuttle  ▼.  Northrop,  4A  Ohio  St.  178; 
Simpson  v.  Simpson,  80  N.  G.  332; 
Davis  ▼.  McOurdy,  50  Wis.  669; 
Sutton  ▼.  Williams,  77  Qa.  570; 
Kelly  V.  Herrick,  131  Mass.  873; 
Tenn.  Hospital  v.  Fuqua,  1  B.  J. 
liea  (Tenn.)  608;  Crook  ▼.  Hudson, 
4  B.  J.  Lea  (Tenn.)  448;  Hull  ▼• 
Jones,  10  B.  J.  Lea  (Tenn.)  100; 
Christian  v.  Clark,  10  B.  J.  Lea 
(Tenn.)  630;  Mayo  ft  Pasco  ▼•  May, 
19  Fla.  378. 

tiln  re  Talifaro,  113  Iowa  747, 
84  N.  W.  Bep.  936.  An  administra- 
tor's surety  may  show  that  the  de- 
cree against  his  principal  was  in 
part  for  his  personal  debt  to  the  es- 
tate and  that  he  was  insolvent  and 
could  not  pay  any  part  of  that  debt 
at  any  time  and  so  escape  liability 


pro  tanto.  Estate  of  Walker,  125 
Calif.  242,  57  Pac  993.  That  the 
surety  on  an  executor's  bond  may 
prevent  a  settlement  and  distribv- 
tion  before  expiration  of  the  time 
for  filing  claims,  see  Takel  ▼.  Yakel, 
96  Md.  240,  53  Atl.  Bep.  914. 

t2  In  Estate  of  McKnight,  1  App. 
CsLB.  (D.  C.)  28,  it  was  held  that  the 
term  property  here  includes  money 
realized  from  an  administrator's  sale 
of  real  estate. 

ss  Justices  V.  Sloan,  7  Ga.  31; 
Myers  ▼.  Frets,  4  Pa.  St.  844;  Cam- 
eron ▼.  The  Justices,  1  Kelly  (Ga.) 
36;  Catlett  ▼.  Carter's  Ex'rs,  2 
Munf.  (Va.)  24.  See,  also,  Treas- 
urer of  Pickaway  v.  Hall,  8  Ohio, 
225;  Eaton  v.  Benefield,  2  Blaekf. 
(Ind.)  52.  And  see,  further,  to 
similar  effect  as  the  text,  Haight  ▼. 
Brisbin,  100  N.  Y.  219,  reversing  36 
Hun  (N.  T.)  579;  JEHckett  ▼.  Gilmer, 
32  La.  Ann.  991;  Hall  v.  Bramble,  2 
Dak.  189;  Hood  ▼.  Hood,  85  N»  T. 
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the  settlement  of  a  general  account  by  an  executor,  disclosing 
a  general  balance  in  his  hands,  does  not  fiz  the  executor  so  as 
to  enable  a  distributee  to  maintain  an  action  on  the  executor's 
ofScial  bond.  Such  balance  may  be  required  to  liquidate  other 
claims.^  So  it  has  been  held  that  a  judgment  confessed  by  an 
administrator,  upon  which  no  execution  has  been  issued,  is  not 
sufficient  to  charge  the  sureties  on  his  official  bond.  If  an 
execution  had  been  issued,  property  to  satisfy  the  same  might 
have  been  found.^^  It  has  also  been  held  that  a  decree  in 
chancery  against  an  executor  or  administrator,  directing  him 
to  pay  a  debt  of  his  testator  or  intestate  out  of  the  assets  of 
the  estate  in  his  hands,  where  fieri  facias  has  been  issued  on 
such  decree  and  returned  nulla  bona,  is  not  sufficient  evidence 
of  a  devastavit  to  authorize  an  action  against  the  sureties  on 
the  official  bond  of  the  executor  or  administrator.**  On  the 
other  hand,  it  has  been  held  that  after  a  judgment  has  been 
obtained  against  an  executor  or  administrator  in  his  repre- 


561,  revening  19  Hon  (N.  T.)  300. 
And  to  mmilar  effect,  nnder  statute, 
Gaillard  v.  Bordelon,  35  La.  Ann. 
390.  See,  on  this  subjeet,  Grady  v. 
Hughes,  80  Mich.  184;  Ghaquette, 
Adm'r,  v.  Ortet,  60  Cal.  594;  May, 
Adm'r,  ▼.  Kelly,  Adm'r,  61  Ala. 
489;  Alexander  ▼.  Bryan,  110  IT.  S. 
414;  Wilbur  ft  Son  v.  Hutto,  25  S. 
G.  246;  Hamlin  ft  Kinney,  2  Oreg. 
91.  Such  judicial  ascertainment 
must,  it  is  held,  be  something  more 
than  an  auditing  of  accounts,  or  that 
a  distributee  is  entitled  to  so  much. 
There  must  be  a  decree  ordering  pay- 
ment and  on  which  process  to  col- 
lect can  issue  against  the  principaL 
Alexander  ▼.  Bryan,  110  U.  S.  414. 
To  the  general  effect  that  it  is  un- 
necessary to  recover  judgment 
against  an  officer  for  his  default  be- 
fore suing  the  sureties  on  his  bond, 
see  People  ▼.  Harper,  91  HI.  357. 
That  BO  suit  can  be  maintained  on 
an  administrator's  bond  by  a  cred- 
itor who  has  not  first  established  a 
devastayit,  see  Bichardson  ▼.  Whit- 
worth,  103  Ga.  741,  30  8.  E.  Bep. 


573,  where  a  devastavit  against  his 
successor  was  held  insufficient  to 
charge  defendant;  Bamsay  v.  Gole, 
84  Ga.  147,  10  S.  E.  Bep.  598 ;  GUes 
▼•  Brown,  60  Ga.  661;  Henderson  v. 
Levy,  52  Ga.  35.  In  Probate  Court 
of  Pawtucket  v.  Williams,  B.  I., 
Jan'y,  1902,  51  Atl.  Bep.  101,  it 
was  held  that  after  a  creditor  has 
obtained  judgment  against  an  ad- 
ministrator he  canot  maintain  a  suit 
on  his  official  bond  without  first 
citing  the  administrator  to  show 
cause  why  he  has  not  paid  the  judg- 
ment. 

84  Gommonwealth  v.  Stub,  11  Pa. 
St.  150. 

88  Lining  v.  Giles'  Ex'rs,  3  Brev- 
ard (8.  C.)  530. 

88Hairston  v.  Hughes,  3  Munf. 
(Ya.)  568.  But  see  Grimmet  v.  Hen- 
derson's Adm'r,  66  Ala.  521,  where 
it  is  held  that  a  judgment  against 
an  executor  in  his  official  capacity 
and  an  execution  thereon  returned 
"no  property  found"  conclusively 
establishes  a  devastavit,  and  the 
sureties  are  estopped  from  asserting 
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sentative  capacity,  and  execution  thereon  has  been  returned 
unsatisfied,  he  and  the  sureties  on  his  official  bond  may  be 
sued  at  once,  without  a  separate  suit  being  first  prosecuted 
against  him  alone,  and  that  all  will  be  liable  if  a  devastavit  on 
his  part  is  proved  by  any  evidence  satisfactorily  showing  the 
f act.®*^    In  Wisconsin  the  rule  has  been  fixed  by  statute.*® 

§  710.  Cases  holding  surety  of  executor  or  administrator 
liable  without  devastavit  being  first  established  by  suit  against 
principal. — ^Where  an  executor  dies  without  any  personal  rep- 
resentative, it  has  been  held  that  a  court  of  equity  may,  at 
the  suit  of  a  legatee,  and  without  any  previous  suit  having 
been  brought  against  the  executor  to  convict  him  of  a  de- 
vastavit, convene  the  sureties  on  the  executor's  official  bond, 
or  their  legal  representatives,  and  the  persons  who  are  inter- 
ested in  any  estate  which  the  executor  may  have  left,  and 
make  the  sureties  liable  for  any  misapplication  or  wasting  of 
the  assets  which  may  be  established  in  the  suit.  It  was  con- 
tended that,  as  the  executor  was  dead,  and  no  devastavit  could 
be  established  by  suit  at  law  against  him,  the  sureties  were' 
discharged.  But  the  court  said  that  the  circumstances  of  the 
case  took  it  out  of  the  general  rule.  The  right  existed,  and 
there  should  not  be  a  failure  of  a  remedy  for  want  of  a  par- 
ticular kind  of  evidence.  All  that  was  necessary  under  the 
circumstances  was  that  the  devastavit  be  established  by  satis- 
factory evidence  showing  the  fact.**    So  it  has  been  held  that 


anything  to  the  contrary.  In  WU- 
bur  &  Sons  v.  Hutto,  25  S.  G.  246, 
it  is  held  that  a  return  nulla  bona 
is  prima  facie  evidence  of  a  devas- 
tavit 

87Hobbs  V.  Middleton,  1  J.  J. 
Marsh.  (Ky.)  176;  Clarkson  v.  Com- 
monwealth, 2  J.  J.  Marsh.  (Ky.) 
19;  Thomson  v.  Searcy,  6  Port. 
(Ala.)  393.  See,  also,  on  this  sub- 
ject, Treasurer  of  Franklin  Co.  v. 
McElvain,  5  Ohio  200;  Beall  v.  Ter- 
ritory, 1  N.  M.  507.  To  the  same 
effect  that  the  United  States  circuit 
court  has  original  jurisdiction  to 
compel  an  administrator  to  account 
without  a  preliminary  accounting  be- 
fore the  probate  or  any  other  court, 


see  Prince  v.  Towns  (Cir.  Ct.  D.  S. 
C.)  33  Fed.  Bep.  161. 

88  By  statute,  Sec.  4014,  Bev. 
Stat.  1898,  it  is  not  necessary  in 
Wisconsin  that  a  devastavit  and  de- 
fault be  determined  against  the  exe- 
cutor before  proceeding  against  the 
surety.  Wallber  v.  Wilmanns,  Wis., 
June,  1903,  93  N.  W.  Bep.  47,  over- 
ruling whatever  was  said  to  the  con- 
trary in  Barth  v.  Graf,.  101  Wis.  27, 
76  N.  W.  Bep.  1100,  in  which  case 
the  statute  was  overlooked. 

89Spottswood  V.  Dandridge,  4 
Munf.  (Va.)  289;  and  to  similar 
effect,  see  Trust  &  Deposit  Co.  v. 
Pratt,  25  Hun  (N.  Y.)  23;  Martin 
V.    Ellerbe's   Adm'r,    70  Ala.    326. 
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whenever  an  executor  or  administrator  absconds,  conceals 
himself,  or  resides  beyond  the  jurisdiction  of  the  court,  an 
action  will  lie  on  his  official  bond  against  the  surety  thereon, 
without  recourse  in  the  first  instance  being  had  against  the 
principal.  If  it  were  otherwise,  by  collusion  with  the  princi- 
pal the  sureties  might  prevent  ever  being  sued.*^  An  admin- 
istrator settled  with  the  county  court,  and  on  his  report  was 
ordered  to  pay  certain  amounts  to  the  heirs,  which  he  failed 
to  do.  The  administrator  died,  and,  as  a  consequence,  no  de- 
mand for  such  amounts  was  made  by  the  heirs.  A  statute  re- 
quired that  a  demand  should  be  made  before  an  administrator 
should  be  chargeable  with  a  devastavit.  Held,  in  a  suit  on  the 
administrator's  official  bond  against  the  sureties  therein,  that, 
the  administrator  having  died,  no  demand  on  him  was  possible, 
and  the  sureties  were  liable  without  such  demand.**  In  Colo- 
rado, to  recover  on  an  execution  bond  it  is  not  necessary  that 
a  devastavit  be  established  but  plaintiflf  must  aver  and  prove 
that  the  principal  received  money  applicable  to  payment  of 
the  claims  for  non-payment  of  which  the  suit  on  the  bond  is 
brought.** 

§  711.  When  surety  of  ezecator  or  administrator  concluded 
by  settlement  or  by  judgment  against  principal. — The  sureties 
on  an  official  bond  of  an  executor  or  administrator  are,  as  a 
general  rule,  conclusively  bound  by  a  final  settlement  made 
by  their  principal  with  the  probate  court,  and  by  a  decree 
of  such  court  finding  assets  in  his  hands,  because  the  effect 


And  in  Oeorgia,  where  the  adminis- 
trator has  left  the  state,  it  is  held 
under  statute  that  the  surety  on  his 
bond  is  liable  without  judgment  of 
devastavit.  Giles  ▼  Brown 's  Adm  'r, 
60  6a.  658.  And  it  is  held  unneces- 
sary to  establish  a  devastavit  against 
the  assignee  of  an  insolvent  before 
suing  the  sureties  on  his  bond.  Kauf- 
man V.  Wolf,  77  Tex.  250.  In  Mis- 
sissippi, under  statute,  the  sureties 
of  an  administrator  may  be  sued  be- 
fore a  judgment  of  devastavit 
against  the  administrator.  Whitfield 
V.  Evans,  56  Miss.  488.  See,  also, 
Probate  Court  of  Westerly  v.  Pot- 
ter, B.  I.,  July,  1902,  52  AtL  Bepd 


1085,  construing  a  statute  to  permit 
a  suit  on  the  bond  immediately  after 
citation  and  failure  to  account. 

40  Commonwealth  v.  Wenrick,  8 
Watts  (Pa.)  159. 

*i  People  V.  Admire,  39  IlL  251. 

42  Howe  V.  People,  7  Colo.  App. 
535;  Jackson  v.  Wilson,  117  Ala. 
432,  23  So.  Bep.  521,  was  a  bill  by 
the  children  of  the  deceased  for  an 
accounting  with  the  administrator, 
etc.  The  bill  failed  to,  show  that 
there  was  any  personal  property 
above  the  widow's  selection  or  any 
real  estate  in  excess  of  the  home- 
stead. Held,  that  a  demurrer  was 
properly  sustained. 
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of  the  terms  of  their  bond  is  that  they  shall  be  so  botmd.^ 
A  party  having  been  named  as  executor  of  a  will  gave  bond 
as  suchy  and  enterejd  upon  the  discharge  of  his  duties,  but  died 
without  having  settled  his  accounts  as  executor.  An  adminis- 
trator of  the  executor  was  appointed,  who  settled  the  execu- 
tor's account  with  the  orphans'  court,  and  there  was  there- 


iStovaU  V.  Banks,  10  WalL  683. 
For  applications  of  this  principle  to 
various  cases,  see  Lucas  v.  Gurry's 
Ex'rs,  2  Bailey,  Law  (S.  C.)  430; 
Hobbs  V.  Middleton,  1  J.  J.  Marsh. 
(Ky.)  176;  Boyd  v.' Caldwell,  4  Bich. 
Law  (S.  C.)  117;  Taylor  ▼.  Hunt's 
Ex'r,  34  Mo.  205;  Ordinary  v.  Ker- 
shaw, 1  McGart.  (N.  J.)  527;  Casoni 
V.  Jerome,  58  N.  Y.  315;  Harrison 
V,  Clark,  87  N.  Y.  572;  Johnson  v. 
Smith,  25  Hun  (N.  Y.)  171;  Wolff 
V.  Schaeffer,  ^  Mo.  App.  367;  Sea- 
well,  Adm'r,  v.  Buckley's  Distribu- 
tees, 54  Ala.  592 ;  Gerould  v.  Wilson, 
81  N.  Y.  573,  affirming  16  Hun  (N. 
Y.)  530;  Tunnell  v.  Burton,  4  DeL 
Ch.  382;  Chaquette  ▼.  Ortet,  60  Calif. 
594;  State  ▼.  Donegan,  12  Mo.  App. 
190;  McClellan  v.  Downey,  63  Calif. 
520.  The  doctrine  that  a  judgment 
against  an  administrator  is  conclu- 
sive on  his  sureties  has  no  applica- 
tion where  they  have  been  discharged 
by  some  secret  arrangement.  Butter 
V.  Hall,  31  HI.  App.  647.  Holding 
contrary  to  the  text  and  the  weight 
of  authority  cited  herein,  see  Hayes 
V.  Seaver,  7  Greenl.  (Me.)  237.  Hold- 
ing such  decree  only  prima  facie  evi- 
dence against  the  surety  see,  Lips- 
comb V.  Postell,  38  MiBS.  476;  State 
V.  Hull,  53  Miss.  626.  And  see  Gam- 
bill  V.  Campbell,  12  Heisk.  (Tenn.) 
737.  In  Bird  v.  Mitchell,  101  Ga.  46, 
28  S.  E.  Bep.  674,  it  was  held  that 
in  a  suit  on  an  administrator's  offi- 
cial  bond,  neither  the  principal  nor 
the  sureties  could  claim  credit  for 
extra  compensation  for  the  admin- 
istrator which  had  not  been  claimed 


or  allowed  in  the  probate  court  In 
State  V.  Holman,  Mo.  App.,  Apl, 
1902,  67  S.  W.  Bep.  747,  it  was  held 
that  settlements  by  a  public  admin- 
istrator were  prima  facie  evidence  as 
against  the  sureties  on  his  official 
bond  that  he  had  on  hand  at  the 
date  thereof  moneys  with  which  he 
charged  himself  therein.  Bam^  v. 
Babcock's  Estate,  Wis.,  Oct.,  1902, 
91  N.  W.  Bep.  982.  Sureties  bound 
by  judgment  against  principal 
though  it  is  irregular,  L  6.,  on  plea 
not  sworn  to:  Henry  v.  Hill,  84 
Ga.  284,  10  S.  E.  Bep.  742.  See, 
also,  McKim  v.  Haley,  173  Mass. 
112,  53  N.  E.  Bep.  152,  in  which 
ease  a  judgment  obtained  against 
the  administrator  was  held  to  con- 
clude the  sureties  on  his  official  bond. 
See,  also,  McKim  v.  Glover,  167 
Mass.  280,  283,  45  N.  E.  Bep.  744. 
Surety  on  a  probate  eotirt  bond  of  a 
trustee  under  a  will  is  bound  by,  and 
cannot  appeal  from,  a  judgment 
against  his  principal:  Shaw  v. 
Humphrey,  Me.,  April,  1902,  52  AtL 
Bep.  798.  In  Byan  v.  People,  165 
HI.  143,  46  N.  E.  Bep.  206,  affirm- 
ing 62  HL  App.  355,  it  was  held 
that  when  the  guardian's  bond  has 
been  introduced  in  evidence  it  proves 
the  appointment  of  the  guardian  and 
the  names  of  his  sureties  so  that  no 
further  evidence  thereof  is  neces- 
sary, and  that  the  sureties  are  bound 
by  the  final  order  of  the  probate 
court  requiring  the  guardian  to  pay 
a  specifled  amount  unless  it  can  be 
impeached  for  fraud  or 
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upon  a  decree  by  such  court  that  the  administrator  should  pay 
a  legacy  to  be  levied  out  of  property  of  the  executor.  Held,  the 
sureties  of  the  executor  were"  not  concluded  by  the  settlement 
made  by  the  administrator  with  the  court,  because  it  was  as  to 
them  res  inter  alios  acta.  The  court,  however,  said  it  would 
have  been  otherwise  if  the  settlement  had  been  made  by  an 
executor.^  It  has  been  held  that  a  settlement  made  by  an 
administrator  with  the  probate  court,  in  which  it  was  found 
that  the  estate  was  indebted  to  the  administrator  (such  set- 
tlement not  being  the  final  settlement),  was  not  a  final  and 
conclusive  judgment  which  released  the  sureties  on  the  ad- 
ministrator's ofScial  bond.3  It  has  been  held  that  the  sureties 
on  an  administrator's  bond  may  show  that,  before  the  com- 
mencement of  an  action  in  which  judgment  was  rendered 
against  their  principal,  his  authority  as  administrator  had  be- 
come extinguished,  and  that  such  proof  will  relieve  the  sure- 
ties from  liability  on  account  of  such  judgment.*  It  has  been 
held  that  the  sureties  on  the  ofScial  bond  of  an  administrator 
are  not  liable  to  a  creditor  of  the  estate  for  the  amount  of  a 
judgment  obtained  by  such  creditor  in  an  action  against  the 
administrator,  commenced  after  the  claim  was  barred  by  the 
statute  of  limitations,  and  in  which  action  the  administrator 
appeared  and  pleaded  the  statute,  but  was  afterwards  de- 
faulted. Of  this  statutory  bar  the  court  said:  ''Its  effect  is 
therefore  controlling  and  decisive,  and  to  this  extent  the  sure- 
ties may  object  to  the  effect  of  a  judgment  against  their  prin- 
cipal when  sued  on  their  bond  to  the  judge  of  probate."*^ 


*  Gray  v.  Jenkins,*  24  Ala.  516. 

s  Miisiek  ▼.  Beebe,  17  Kan.  47. 

« Bourne  v.  Todd,  63  Me.  427. 

■  BobuiBon  ▼.  Hodge,  117  Maes. 
222;  McKim  v.  Haley,  173.  Mass. 
112,  53  N.  E.  Bep.  152;  Dawes  v. 
8hedd,  15  Mass.  6;  Thayer  v.  Hollis, 
8  Mete.  (44  Mads.)  369.  In  Gibson 
V.  Bobinson,  90  Ga.  756,  16  8.  E. 
Bep.  969,  it  was  held  that  where  an 
administrator  when  sued  on  an  al- 
leged debt  of  his  intestate  fails  to 
plead  want  of  assets  a  judgment  is 
conclusive  against  him,  but  is  only 
prima  fade  evidence  against  the 
sureties   on   his   official   bond,   who 


80 


may  plead  and  show  that  the  admin- 
istrator has  properly  disposed  of  all 
property  that  came  to  him  as  such, 
and  so  escape  all  liability.  Citing 
and  following  Bennett  v.  Graham,  71 
Ga.  213,  in  which  case  the  sureties 
of  an  administrator  were  held  not 
liable  for  a  judgment  which  had 
been  obtained  against  their  principal 
on  account  of  his  failure  to  plead 
the  statute  of  limitations.  The  sure- 
ties ''were  no  parties  to  that  pro- 
ceeding," said  the  court,  "and 
when  sued  on  the  bond,  they  had  the 
right  to  show,  if  they  could,  that  the 
judgment    should    not    have    been 
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§  712.  Sureties  not  protected  by  fraudtdent  dtaduffge  of 
principal— Not  bound  by  f raudnlenl  settlement— May  show 
payment. — ^The  sureties  of  an  administrator  or  guarctian  are 
not  protected  by  a  final  settlement  with,  and  discharge  of, 
their  principal  when  it  is  made  fraudulently  and  without  notice 
to  the  parties  in  interest.  In  1880  Fitch  was  appointed  Admin-, 
istrator  of  an  estate  and  thereafter  was  appointed  guar<fian  of 
an  infant  legatee.  In  1882,  as  administrator  c.  t.  a.,  he  filed 
his  final  account  crediting  himself  with  the  amount  of  the  in^ 
f ant's  legacy  as  paid  to  himself  as  guardian.  His  final  ac- 
count was  approved  and  he  was  discharged.  No  notice  was 
given  to  the  infant  nor  was  any  guardian  ad  litem  appointed 
to  represent  him.  Held,  that  Fitch  as  guardiftn  could  not 
approve  the  account  of  Fitch  as  administrator,  and  that  the 
order  of  approval  and  discharge  having  been  made  without 
notice  to  the  infant  was  not  binding  upon  him  and  the  sureties 
on  the  administrator's  o£Scial  bond  were  liable  to  the  infant 
for  the  loss  of  his  legacy,  the  guardian  having  failed  to  ac- 
count for  it  and  both  he  and  the  sureties  on  his  bond  as  guard- 
ian having  died  or  become  insolvent.^  Upon  the  same  prin- 
ciple the  sureties  are  not  bound  by  a  judgment  suffered  col- 
lusively,''  or  obtained  by  mistake  of  fact,®  against  their  prin- 

rendered  against  their  principal,  and  final  settlement,  where  the  ward  is 
such  have  been  the  continuous  and  an  infant,  ''unlesff  first  the  infant 
uninterrupted  rulings  of  this  court. ' '  was  brought  into  court  and  jurivdic 
Citing  Bobinson  y.  Hodge,  117  Mass.  tion  over  her  acquired  by  the  ser- 
222,  supra.  l!o  similar  effect,  see  vice  of  a  citation  in  the  manner  pre- 
Gookin  v.  Sanborn,  3  K.  H.  491.  But  scribed  by  law. ' '  The  appointment 
see,  contra,  under  statute  containing  of  a  guardian  ad  litem  without  such 
provision  for  equitable  relief  under  service  is  not  enough.  Citing:  In- 
peculiar  circumstances,  Weber  v.  gersoll  v.  Mangam.  84  N.  Y.  622; 
North,  51  Iowa, '375.  See,  on  this  Davis  v.  CrandaH,  101  N.  Y.  321,  4 
subject,  Crabtree  v.  Graham,  81  Ga.  N.  E.  Bep.  721;  Crouter  v.  Crouter, 
290.  133  N.  Y.  56,  30  N.  B.  Bep.  726. 
estate  V.  Burkam,  23  Ind.  App.  That  an  administrator  may  be  ap- 
271,  55  N.  E.  Bep.  237.  Dis-  pointed  guardian  and  relieve  the 
charge  of  executor  procured  by  sureties  on  his  bond  as  administra- 
fraud  is  a  nullity  and  may  be  tor  for  moneys  turned  over  to  him- 
attacked  collaterally:  Pas^  v.  Pass,  self  as  guardian,  but  not  after  he 
98  G^.  791,  25  S.  E.  Bep.  752;  has  become  insolvent  and  has  no  as- 
Jacobs  V.  Pow,  18  Ga.  346.  In  Pot-  sets  as  administrator,  see  State  v. 
ter  V.  Ogden,  136  N.  Y.  384,  33  N.  Whitehouse,  Conn.,  Jan'y,  1903,  53 
E.  Bep.  228,  it  was  held  that  the  Atl.  Bep.  897. 
sureties  on  the  bond  of  a  guardian  7  Per  Dewey,  J.,  in  Heard  T. 
are  not  protected  by  the  guardian 's  Lodge,  20  Pick  53,  at  58, 
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eipal.  Thon^  a  judgment  rendered  against  an  administrator 
at  the  suit  of  a  distributee  is  conclusive  upon  him  and  in  a 
suit  on  the  bond  is  also  prima  facie  evidence  that  the  ad- 
ministrator has  assets  sufficient  to  pay  the  judgment,  yet  the 
sureties  may  show  that  the  administrator  in  fact  paid  the 
distributee  before  the  rendition  of  the  judgment  and  such  a 
showing  discharges  them.® 

§  713.  Liability  of  surety  on  first  and  second  bonds  of  ez- 
ecntor  or  administrator— Bond  to  enter  government  contract. 
— ^Where  an  administrator  has  money  of  the  intestate  in  his 
hands  at  the  time  of  the  execution  of  a  second  bond,  and  after- 
wards converts  it  to  his  own  use,  the  sureties  on  such  second 
bond  are  liable  for  the  money  so  converted,  the  same  as  if  it 
had  been  collected  after  the  execution  of  the  second  bond.*^ 
Where  the  condition  of  an  administrator's  bond  was  that  he 
should  pay  over  whatever  money  should  be  coming  to  the  law- 
ful heirs  of  the  estate,  and  an  item  of  cash  received  by  the 
administrator  before  the  execution  of  the  bond  appeared  on 
the  inventory  of  the  estate  at  the  time  the  bond  was  given,  it 
was  held  that  the  surety  on  the  bond  was  liable  for  such  cash 
the  same  as  for  cash  received  after  the  bond  was  executed.^* 
Where  the  sureties  on  the  first  bond  of  an  administrator  were 
upon  petition  properly  released,  it  was  held  that  the  effect  of 
the  release  was  to  make  the  second  set  of  sureties  primarily 
Uable  to  the  extent  of  their  bond.  If  they  proved  insufficient 
the  first  sureties  were  responsible  to  the  date  of  their  release. 
The  second  set  must  account,  first,  for  any  default  after 


sAn  executor  by  mistake  charged 
himself,  in  his  account,  with  moneys 
never  reaUzed  by  him  as  executor. 
He  acted  upon  advice  and  in  good 
faith.  Held,  his  co-executor  was  not 
fiable  therefor.  In  re  Gassel's  "Ear 
tate,  180  Pa.  St.  252,  36  AtL  Bep. 
744. 

•  Bird  V.  MitcheU,  101  Oa.  46,  28 
&  E.  Bep.  674. 

io  Owen  v.  The  State,  25  Ind.  371 ; 
State  ▼.  Barrett,  121  Ind.  92;  May 
v«  Kelly,  61  Ala.  489;  Foster  v. 
Wise,  46  Ohio  St  20.  To  similar 
effect,  with  reference  to  the  liability 


of  sureties  on  the  second  bond  of  a 
guardian,  see  Moody  v.  State^  84 
End.  433;  but  that  there  may  be  a 
recovery  it  must  be  shown  that  the 
conversion  occurred  after  the  execu- 
tion of  the  second  bond.  Williams 
V.  The  State,  89  Ind,  570.  Invest- 
ment of  trust  funds  in  his  own  busi- 
ness or  business  of  others  in  which 
principal  has  an  interest  is  such  a 
conversion  as  renders  the  sureties 
liable.  State  v.  Sanders,  62  Ind.  562. 
11  Goods  V.  Burford,  14  La.  Ann. 
102. 
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their  suretyship  commenced,  and  then  for  any  default  that 
may  have  occurred  before.*  ^  j^  surrogate  ordered  that  se- 
curity be  filed  by  an  executor  within  five  days,  in  default  of 
which  he  should  be  removed  from  office.  A  bond  was  accord* 
ingly  filed  pursuant  to  a  statute  conditioned,  among  other 
things,  that  the  executor  should  *'obey  all  orders  of  the  sur- 
rogate touching  the  administration  of  the  estate  committed 
to  him."  Held,  the  sureties  on  this  bond  were  liable,  not  only 
for  all  sums  received  by  the  executor  after  the  giving  of  the 
bond,  but  also  for  all  sums  misappropriated  by  him  before 
that  time.  The  condition  was  broken  whenever  the  executor 
failed  to  pay  over  the  money  pursuant  to  the  decree  of  the 
surrogate.*®  Analogous  to  the  above  is  the  bond  required  of 
bidders  for  government  contracts..  The  bidder  for  a  mail  con- 
tract gave  a  "proposal  bond"  conditioned  that  he  would,  if 
accepted,  enter  into  a  contract  with  the  government  with 
surety  to  perform  the  service  proposed  in  his  bid  and  further 
would  perform  such  service  according  to  his  contract,  and 
afterwards  gave  another  bond  conditioned  for  the  perform- 
ance of  the  contract.  Held,  that  the  two  obligations  were 
separate  and  distinct  and  the  government  might  sue  on  both 
or  either  and  might  discontinue  its  action  on  one  bond  without 
affecting  its  right  to  maintain  its  suit  on  the  other.** 


IS  Morris  y.  Morris,  9  Heisk. 
(Tenn.)  814;  Bobo  v.  Vaiden,  20  S. 
C.  271.  See,  on  this  subject,  Steele 
V.  Graves,  68  Ala.  17,  21.  To  a  com- 
plaint on  an  administrator 's  bond  an 
answer  that  before  breach  the  sure- 
ties were  released  by  order  of  court, 
and  a  new  bond  given,  was  held 
good.  State  v.  Gregory,  88  Ind.  110. 
In  Indiana  Bridge  Go.  v.  Carr,  95 
Fed.  Rep.  594,  37  C.  C.  A.  187,  a 
sheriff's  general  bond  conditioned 
that  he  "shall  faithfully  perform 
his  duties"  was  held  liable  for  his 
failure  to  perform  the  official  duty 
of  collecting  and  paying  over  cer- 
tain taxes,  although  the  county  court 
had  not,  as  the  law  required  it  to 
do,  taken  an  additional  bond  to 
cover  his  duties  as  collector  of  such 
taxes.     Giting  and  following  How- 


ard V.  Gommonwealth,  20  £y.  Law 
Eep.  1411,  49  S.  W.  Bep.  466.  In 
Forbes  v.  Huntington,  171  Mass. 
386,  50  N.  E.  Bep.  641,  a  new  bond 
was  filed  by  an  executor  after  the 
death  of  one  of  the  sureties  on  his 
original  bond.  Held,  that  the  sure- 
ties on  the  original  bond  were  not 
thereby  discharged. 

i»Schofield  V.  Hustis,  9  Hun  157. 
Holding  the  sureties  on  the  first 
bond  of  an  executor  liable  for  money 
realized  from  the  sale  of  land  for  the 
payment  of  debts,  when  a  second 
bond  has  been  given  with  respect  to 
such  money,  see  Beno  v.  Tyson,  24 
Ind.  56. 

i«  National  Surety  Co.  ▼.  United 
States  (N.  Y.),  123  Fed.  Bep.  294, 
C.  G.  A. 
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§  714.  Whether  old  surety  released  by  filing  new  bond- 
When  new  surety  becomes  principal  as  to  old  surety. — ^Where 
the  court  is  dissatisfied  with  the  present  bond  it  has  the  power 
to  require  a  new  one  without  specific  statutory  authority  to 
that  eflfect.**  Where  the  new  bond  was  in  fact  filed  before 
the  order  requiring  it  has  been  entered  the  sureties  therein 
were  held  bound  the  same  as  if  it  had  not  been  filed  until 
after  the  entry  of  the  order.**  Where  the  new  -bond  is  filed 
in  pursuance  of  the  petition  in  statutory  form  of  one  of  the 
sureties  on  the  old  bond  for  release,  it  was  held,  in  Indiana, 
that  none  of  the  sureties  on  the  old  bond  was  liable  for  de- 
faults thereafter  occurring.*^  But  the  old  bond  remains  liable 
for  future  as  well  as  past  defaults  in  the  following  cases: 
Where  an  administrator  voluntarily  filed  a  new  bond  to  enable 
him  to  receive  pension  money  due  to  the  estate.*®  Where  a 
new  bond  was  filed  by  a  guardian  in  compliance  with  an 
order  of  court  because  of  a  large  increase  of  the  ward's  per- 
sonal property.*®  Where  upon  the  death  of  one  of  the  sure- 
ties on  the  old  bond  a  guardian,  by  order  of  court,  filed  a 
new  bond  with  two  sureties.^^    Where  the  receiver  in  compli- 

iB  Where  the  court  to  which  the  a  new  bond  since  it  had  been  ap- 

aceused  is  bonnd  over  by  a  justice  proved  and  filed  as  an  "additional" 

of  the  peace  is  dissatisfied  with  the  bond,  while  the  old  one  was  still  in 

recognizance,  held,  that  it  has  power,  .  force,   that  if  they  were  bound  at 

without  statute,  to  order  a  new  one,  all,  it  was  as  co-sureties  with  the 

and  that  the  new  bond  is  a  valid  obli-  sureties  on  the  old  bond  and  that 

gation.     Gonunonwealth   v.    Abbott,  the  order  discharging  the  old  bond 

168  Mass.  471,  47  N.  E.  Bep.  112.  without  their  consent  deprived  them 

leln    Brooks    v.    Whitmore,    139  of  their  right  of  contribution  and 

Mass.  356,  31  N.  E.  Bep.  731,  the  therefore  discharged  them  also.    It 

surety  on  a  probate  bond  was  dis-  was  held  that  the  acts  were  parts 

charged  by  an  order  of  the  probate  of  a  single  transaction  and  must  be 

court    reciting    that    a    ''new    and  regarded  us  having  been  done  in  the 

sufficient"  bond  had  been  filed  and  order  in  which  the  parties  intended 

approved.     The  new  bond  was  filed  they  should  occur,  and  that  the  sec- 

and  approved  on  the  same  day  and  ond  bond  alone  was  liable, 

prior  to  the  entry  of  the  order  of  it  State  v.  Bamet,  121   Ind.  91, 

discharge  and  was  indorsed  by  the  22  N.  E.  Bep.  969. 

judge:     ''Examined  and  approved  is  Bush   v.    State,    19   Ind.    App. 

as  an  additional  bond."    Thereafter  523,  49  N.  E.  Bep.  839. 

the  trustee,  principal,  became  short  19  State  v.  Mitchell,  132  Ind.  461, 

in  his  accounts  $19,388.73.  And  the  32  N.  E.  Bep.  86. 

sureties  on  the  second  bond  defended  20  Allen  v.  State,  61  Ind.  268. 
on  the  ground  that  theirs  was  not 
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anee  with  an  order  that  he  famish  «  ''new  b<md''  furnished 
one,  there  being  nothing  in  the  order  to  indicate  an  intwtion 
to  release  the  old  one.^^  It  is  held  that  where  by  stittute  the 
surety  on  the  new  bond  of  a  guardian  is  made  liable  for  de- 
faults occurring  before  as  well  as  after  the  filing  of  the  new 
bond,  he  becomes  a  principal  as  to  the  old  surety  and  if  the 
old  surety  is  thereafter  compelled  to  make  good  a  default 
of  the  principal  he  may  maintain  his  action  against  the  nfiw 
surety  for  reimbunsement^a 

§  716.  Liability  and  rights  of  surety  of  two  ^zecntors  or 
administrators  when  one  dies  or  ceases  to  act. — ^Where  two 
executors  or  administrators  unite  in  one  bond;  they  are  jointly 
and  severally  liable  as  principals  to  indemnify  the  surety  on 
their  ofScial  bond,  who  has  been  compelled  to  pay  money  for 
the  default  of  one  of  them.^s  Where  there  were  two  adminis- 
trators, and  one  of  them  removed  from  the  state,  and  proceed- 
ings were  had  in  the  county  court,  which  amounted  to  a 
revocation  of  the  letters  of  such  removing  administrator,  it 
was  held  that  the  sureties  on  the  join  administration  bond 
were  liable  for  the  subsequent  acts  of  the  remaining  adminis- 
trator during  the  time  of  his  separate  administration.^^  A  and 
B  became  joint  administrators  of  an  estate,  and  gave  a  joint 
bond  as  such  with  C  as  surety.  Property  came  into  their 
hands,  and  A  died  before  any  devastavit  was  committed.  All 
the  property  then  came  into  B's  hands,  and  he  became  sole 
administrator^  as  the  law  provided,  and  afterwards  committed 
a  devastavit  and  died;  C  having  been  compelled  to  pay  for 
this  devastavit,  it  was  held  that  he  might,  by  suit  in  chancery, 
recover  indemnity  from  the  estate  of  A.*^  Where  one  of  two 
joint  executors  died  it  was  held  that  the  sureties  on  the  joint 
bond  were  not  liable  for  breaches  occurring  after  his  death.** 


M  Stewart  v.  Johnson,  87  Qa.  97, 
13  S.  £.  Bep.  258. 

22  Snow  V.  Brown,  100  Ga.  119,  at 
122,  28  S.  E.  Rep.  77;  Sutton  v. 
WilliamB,  77  Ga.  570,  1  S.  E.  Rep. 
175;  Bobo  v.  Vaiden,  20  S.  C.  271. 

28  Overton  v.  Woodson,  17  Mo.  453. 
And  it  is  held  that  the  surety  upon  a 
bond  of  two  administrators  may  call 
upon  either  principal  for  indemnity. 


although  ihe  effect  niAy  be  to  render 
one  administrator  liable  for  the  costs 
of  his  co-administrator.  McCoun  v. 
Sperb,  53  Hun  (N.  Y.)  165. 

24  State  V.  Rucker,  59  Mo.  17. 

ssDobyns  v.  McGovem,  15  Mo. 
662.  Contra,  Brasier  v.  Clark,  -6 
Pick.  96. 

26  Brooks  y.  Hope,  139  Mass.  351, 
31  N.  E.  Rep.  728. 
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§  716.  Whetlunr  nwtetj  on  geiieral  bond  of  eKecutor  otc.  liable 
wliere  atatote  requires  special  bond  for  sale  of  real  estate  ete. 
— It  is  held  that  the  statutory  general  bond  of  an  exeeutor, 
administrator  or  guardian  cannot  be  extended  by  implica- 
tion to  cover  breaches  of  duties  for  the  proper  performance 
of  whieh  the  statute  requires  a  special  bond.^  As  a  general 
rule,  the  sureties  on  an  administrator's  ofBcial  bond  are  not 
liable  for  the  proceeds  of  the  sale  of  real  estate  belonging  to 
the  decedent.^^    And  this  is  so,  even  though  such  proceeds  are 


27  People  V.  Huffmaan,  182  UH 
390,  in  which  case  the  sureties  on 
an  ezecntor  's  general  bond  were  held 
not  liable  for  the  proceeds  of  a  sale 
of  real  estate  by  the  ezecntor  made 
under  a  power  in  the  wiU,  though 
his  report  charged  him  with  such 
proceeds  as  executor.  In  Chicago 
and'  no  doubt  throughout  Illinois, 
the  special  bond  given  for  the  sale 
of  real  estate  is  in  precisely  the  same 
form  as  the  general  bond,  and  there 
is  nothing  on  its  face  to  indicate 
that  it  is  given  for  a  special  purpose. 
The  reason  the  general  bond  is  not 
holden  for  the  proceeds  of  the  sale 
seems  to  be,  not  because  the  terms 
of  the  general  bond  do  not  cover 
such  proceeds,  but  because  the  re- 
quirement in  the  statute  of  a  special 
bond  for  such  proceeds  amounts  to 
an  agreement  with  the  sureties  on 
the  general  bond  that  they  will  not 
be  held  accountable  therefor.  But 
see  Evans  v.  Gerken,  105  Calif.  811, 
at  313,  38  Pac.  Bep.  725,  cited  in  the 
next  note.  In  Hogue  v.  State,  28 
Ind.  App.  285,  63  N.  E.  Bep.  799,  it 
was  held  that  the  sureties  on 
the  official  bond  of  a  school 
treasurer  were  liable  for  his 
embezzlement  of  a  special  fund 
plaeed  in  his  hands  for  school  build- 
ing purposes  without  his  first  hav- 
ing given  the  special  bond  which 
the  law  required  to  secure  the  proper 
expenditure  of  that  fund.    In  Allen 


V.  Kelly,  N.  Y.,  63  N.  E.  Bep.  528, 
reversing  67  N.  Y.  Supp.  97,  the  gen- 
eral bond  of  a  guardian  was  held 
liable  for  the  failure  of  the  general 
guardian  to  account  for  money  that 
had  come  into  his  hands  through  a 
sale,  by  a  special  guardian,  of  the 
ward's  real  estate  for  the  ward's 
support  and  maintenance.  The  court 
intimated  that  the  general  bond 
might  not  be  liable  if  the  county 
court  had  ordered  the  money  paid 
over  to  the  general  guardian  for  in- 
vestment, without  obtaining  an  addi- 
tional bond,  as  required  by  statute. 
Compare  8  717. 

S8  Commonwealth  v.  Hilgert,  $5 
Pa.  St.  286;  Jones  v.  Hobson,  2 
Band.  (Va.)  483.  See  the  same  with 
respect  to  the  sureties  of  a  guardian, 
Blauser  v.  Diehl,  90  Pa.  St.  350, 
followed  in  Commonwealth  v.  Pray, 
125  Pa.  St.  542;  State  v.  Harbridge, 
43  Mo.  App.  16.  And  it  is  held 
that  the  sureties  of  an  administra- 
tor are  not  liable  for  the  proceeds 
of  the  sale  of  lands  other  than  those 
q>ecified  in  the  order  of  sale.  Givens' 
Case,  34  N.  J.  Eq.  191.  Holding 
contrary  to  the  doctrine  of  the  text, 
see  Dix  v.  Morris,  66  Mo.  514,  affirm- 
ing 1  Mo.  App.  93.  Under  Virginia 
statute  the  sureties  are*now  in  such 
cases  liable.  See  Behard  v.  Long,  77 
Va.  839;  but  see  Findky  v.  Triggs' 
Adm'r,  83  Va.  539.  As  supporting 
the  text,  see  Flickinger  v.  Saum,  40 
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charged  in  the  account  of  the  administration  as  settled  by  the 
orphans'  court.^*  So,  as  a  general  rule,  such  sureties  are  not 
liable  for  rents  of  the  real  estate  of  the  decedent  accruing  after 
his  death.3^  But  it  has  been  held  that  the  sureties  on  an 
administrator's  ofScial  bond  are  liable  for  such  rents  collected 
by  him  as  were  due  the  intestate  at  the  time  of  his  death,  or 
as  were  collected  by  the  administrator  upon  a  contract  made 
by  the  intestate  which  passed  into  the  hands  of  the  adminis- 
trator.** 

§  717.  LiabiUly  cm  general  and  special  bonds,  oontinned. — ^A 

guardian  of  three  minors  gave  a  general  bond  of  $12,000  and 
a  special  bond  of  $2,300  for  the  sale  of  the  wards'  real  estate. 
The  special  bond  was  conditioned  that  the  guardian  would 


Ohio  St.  591.  To  the  effect  that  the 
sureties  of  an  executor  are  liable 
for  the  proceeds  arising  from  the 
sale  of  lands  belonging  to  the  estate, 
wherever  situate,  as  well  as  for  costs 
and  counsel  fees  incurred  in  compell- 
ing an  accounting  of  the  proceeds, 
see  Hood  v.  Hood,  85  N.  Y.  561,  re- 
versing 19  Hun  (N.  Y.)  300;  May  ▼. 
Kelly,  61  Ala.  489;  Hooper  v. 
Hooper's  Ex'r,  29  W.  Va.  276;  Mann 
V.  Everts,  64  Wis.  372.  And  a  void 
administration  fraudulently  pro- 
cured renders  the  sureties  on  the 
bond  liable  for  property  of  the  estate 
converted.  Williams  v.  Kieman,  25 
Hun  (N.  Y.)  355.  In  Evans  v.  Ger- 
ken,  105  Calif.  311,  38  Pac.  Bep. 
725,  the  sureties  on'  ah  executor's 
bond  pleaded,  in  defense,  that  the 
money  misappropriated  was  the  pro* 
ceeds  of  the  sale  of  real  estate  of 
the  deceased  to  pay  debts  for  which 
sale  the  executor  had  not  given  spe- 
cial bond  as  required  by  law.  Held, 
that  this  constituted  no  defense  and 
was  properly  stricken  from  the  an- 
swer. The'  court  said  (p.  313) : 
''The  argument  of  appellant  is,  in 
effect,  that,  by  reason  of  the  failure 
of  the  executor  to  give  a  bond  as  re- 
quired by  law  upon  the  sale  of  real 


estate,  the  title  to  the  property  never 
passed  from  the  estate,  and  hence 
there  could  be  no  loss  suffered.  But 
there  is  nothing  in  this  position  nor 
is  any  such  question  open  for  col- 
lateral inquiry  here.  *  *  The  fact 
that  the  executor  failed  to  give  such 
a  bond  could  in  no  way  affect  the 
rights  of  appellants,  except  incident- 
ally as  to  their  right  to  contribute  in 
a  proper  case;  primarily  they  were 
liable  upon  their  undertaking  to  the 
full  extent  of  the  penalty,  whether 
such  additional  bond  had  been  given 
or  not. ' '  A  like  ruling  was  made  as 
to  a  sheriff  who  had  collected  taxes 
without  first  filing  the  special  bond 
therefor  required  by  statute:  In- 
diana Bridge  Co.  v.  Carr,  95  Fed. 
Bep.  594,  37  C.  C.  A.  187,  following 
Howard  v.  Commonwealth,  105  Ky. 
604,  49  S.  W.  Bep.  ^466,  20  Ky.  Law 
Bep.  1411. 

29  Commonwealth  v.  Gilson,  8 
Watts  (Pa.)  214. 

80  Smith  V.  Bland,  7  B.  Mon. 
(Ky.)  21.  See,  contra,  Dix  v.  Mor- 
ris, 66  Mo.  514,  affirming  1  Mo.  App. 
93. 

•iWUson  V.  TJnselt,  12  Bush 
(Ky.)  216. 
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''well  and  faithfully  discharge  his  duties  as  such  guardian  and 
well  and  faithfully  •  •  account  for  all  the  money  arising 
from  the  sale  of  said  real  estate."  The  guardian  mingled 
both  funds,  defaulted  and  died.  It  was  held  that  the  special 
bond  was  chargeable  with  the  proceeds  of  the  sale  of  the 
real  estate  with  interest  thereon,  computed  with  annual  rests 
up  to  the  death  of  the  guardian  and  simple  interest  thereafter, 
and  that  the  sureties  on  the  general  bond  were  liable  as  co- 
sureties with  the  sureties  on  the  special  bond  for  the  proceeds 
of  the  sale  of  the  real  estate.  It  was  further  held  that  the 
sureties  on  the  special  bond  were  not  liable  for  the  defalca- 
tion of  the  guardian  as  to  other  money  than  that  received 
from  the  proceeds  of  the  sale  of  the  real  estate  and  that  the 
sureties  on  the  general  bond  alone  were  liable  therefor.  In 
this  case  $3,820  was  realized  from  a  mortgage  given  by  the 
guardian  to  indemnify  all  of  the  sureties  on  both  bonds  and 
it  was  held  that  they  were  entitled  to  share  in  that  fund  in 
proportion  to  their  respective  total  liabilities  as  above  stated 
and  that  the  wards  could  not  apply  it  otherwise.^^ 

§  718.  Liability  of  surely  in  special  band  for  sale  of  real 
estate— When  protected  by  order  of  court. — The  guardian  of 
an  infant,  without  leave  of  court,  but  in  good  faith,  applied 
the  proceeds  of  the  ward's  real  estate  to  the  payment  of  a 
judgment  against  the  estate  of  the  ward's  grandfather,  by 
whom  such  real  estate  had  been  devised  to  the  ward.  Held 
that,  twenty  years  thereafter,  upon  becoming  of  age,  the  ward 
might  maintain  an  action  against  the  surety  on  the  guardian's 
special  bond  to  recover  the  amount  of  such  payment  with  in- 
terest. The  court  could  not  tell  whether  a  sale  of  the  person- 
alty or  of  other  real  estate  of  the  deceased  would  havQ  paid 
the  judgment  in  question  and  therefore  could  not  assume 
that  the  ward  had  received  the  benefit  of  the  payment.**  In 
California  it  is  held  that  no  judgment  need  be  recovered 
against  the  guardian  before  proceedings  against  the  sureties 
on  his  special  bond  for  the  sale  of  real  estate.  The  guardian's 
successor  may  sue  in  equity  as  provided  by  the  code.**    Ordi- 

•aSwiaher  v.  McWhinney  (1901),  37  N.  E.  Bep.  486,  revendng  21  N. 

64  Ohio  St.  343,  60  N.  B.  Rep.  565.  Y.  Supp.  871. 

See,  also,  McWhinney  v.  Swisher,  58  «*  Slater   v.   McAvoy,    123   Calif. 

Ohio  St.  378,  50  N.  E.  Bep.  812.  437,  56  Pac.  Bep.  49. 

MLong  y.  Long,  142  N.  Y.  545, 
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narily  an  executor,  administrator^  guardian  or  receiver  is 
protected  from  liability  for  a  given  payment  by  an  order  pro- 
cured after  full  disclosure  of  the  facts,  upon  due  notice  ^d 
without  fraud,  from  a  court  having  jurisdiction  of  the  parties 
and  the  subject  matter.**^ 

§  719.  Liability  of  sureties  tcr  their  principal's  debt  to  the 
estate  of  deceased. — ^An  administrator's  sureties  are  held  liable 
for  debts  that  the  administrator  owed  the  deceased  at  the  time 
of  his  death.  In  a  California  case  the  answer  of  the  sureties 
on  an  executor's  bond  stated  that  in  1878  the  executor,  as 
agent  of  the  deceased,  in  his  lifetime,  embezzled  a  large  amount 
of  money  of  the  deceased  and  was  always  thereafter  insolvent, 
that  upon  the  death  of  his  employer,  he  persuaded  defendants 
to  become  sureties  on  his  bond  as  executor  by  fraudulently 
inducing  them  to  believe  that  he  was  solvent;  that  thereafter 
he  submitted  and  caused  to  be  approved  by  the  court  his  ac- 
count as  executor,  showing  $15,000  cash  on  hand,  and,  in 
1884,  caused  a  decree  of  distribution  of  that  amount  to  be 
entered,  and  concealed  the  fact  of  his  insolvency  and  embez- 
zlement from  his  sureties  and  from  the  distributees  under  the 
will  until  1885.  It  was  held  that  these  facts  ''did  not  con- 
stitute such  fraud  as  entitled  the  sureties  to  attack  the  decree 
of  distribution,"  and  that  the  sureties  were  bound  to  pay  the 
full  amount  found  due  from  the  executor  to  the  estate  by  the 
decree.  The  court  construed  the  code  provision  that  **the 
naming  of  a  person  as  executor  does  not  thereby  discharge 
him  from  any  just  claim  which  the  testator  has  against  him," 
and  that  ''the  executor  is  liable  for  the  same,  as  for  so  much 
money  in  his  hands,  when  the  debt  or  demand  becomes  due," 
as  meaning  that  a  debt  due  from  the  executor  is  to  be  con- 
sidered as  so  much  cash,  the  payment  of  which  is  insured  by 
the  sureties,  regardless  of  the  solvency  or  insolvency  of  the 
executor.3®  Held  that  the  extent  of  such  liability  is  deter- 
mined by  the  administrator's  ability  to  pay  his  debt  to  the 
estate.^'' 

SB  state    y.    Tomlinson,    16   Ind.  Wbitehoiise,  Conn.,  J&n*j,  1903,  53 

App.  662,  45  N.  E.  Bep.  1116.    Ck)m-  AtL  Bep.  897;  Potter  v.  Ogden,  136 

pare  Douglass  y.  Ferris,  138  N.  Y.  N.  Y.  384,  33  N.  E.  Bep.  228;  Hart- 

192,  33  N.  E.  Bep.  1041 ;  Burton  y.  sell  y.  People,  21  Colo.  296,  40  Pae. 

Willen,  6  Del.  Chan.  403,   33  Atl.  Bep.  567. 

Bep.  675;  Williams  y.  Adams,  94  Ga.  >•  Treweek  y.  Howard,  105  OaHf. 

270,  21  S«  E.  Bep.  .526;  State  y.  434,  39  Pac.  Bep.  20.    In  Judge  of 
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§  720.  VtfioDs  cases  in  which  sureticB  are  held  liable  for 
acts  of  executor,  adminiBtrator  or  guardian.— An  administra- 
tor's  final  settlement  does  not  release  him  or  his  sureties  as  to 
assets  that  were  not  embraced  therein.^^  The  sureties  are 
liable  for  loss  to  the  estate  caused  by  their  principal's  negli- 


Probate  v.  SuIIowaj,  68  N.  H.  511, 
44  AtL  Bep.  720,  it  was  held  that 
the  suretieB  on  an  executor's  official 
b^d  are  liable  for  his  failure  to  pay 
his  personal  debt  to  the  estate  of  his 
t^l^tor,  though  thej  would  not  be 


settling  his  account  with  the  estate 
of  his  intestate  and  charging  him 
with  $8,000  debt  which  he  owed  the 
estate  individually,  as  cash  in  his 
hands,  the  appeal  being  presum- 
ably to  protect  the  sureties  on  his 


so  liable  at  common  law.    See  next    bond.    The  court  held  that  the  de- 


note. 

^In  Sanchez  ▼.  Forster,  133 
Calif.  614,  65  Pac.  Rep.  1077,  an 
administrator  was  individually  in- 
debted to  the  estate  of  his  intestate 
$6,000  and  had  an  interest  in  the 
estate  worth  $2,000,  which  was  the 
limit  of  his  ability  to  pay  debts. 
As  administrator  he  became  short 
in  his  accounts  $700.  Held,  that 
the  sureties  on  his  bond  as  admin- 
istrator were  liable  for  his  in- 
debtedness to  the  estate  to  the  ex- 
tent of  the  difference,  $1,300.  ''The 
true  rule  governing  the  liability  of 
sureties  of  administrators  in  such 
eases,"  said  the  court,  ''is  de- 
clared in  Lyon  v.  Osgood,  58  Yt. 
707,  and  that  decision  has  been  ap- 
proved by  this  court  in  the  late 
ease  of  Estate  of  Walker,  125 
Calif.  242  [73  Am.  St.  Bep.  40,  57 
Pac.  Bep.  991].  The  liability  of 
these  defendants  for  the  debt  of 
the  administrator  depends  upon  the 
fact  as  to  whether  or  not  the  debt 
was  uncollected  through  his  fault. 
Or,  bringing  the  question  directly 
to  the  door  of  the  administrator,  it 
may  be  said  his  sureties  are  liable, 
if,  during  his  administration  of  the 


cree  must  be  modifiecTso  as  to  show 
that  $8,000  of  the  apparent  de- 
ficiency was  on  account  of  such  indi- 
vidual debt.  Quoting  from  the 
New  York  cases  of  Baucus  v. 
Stover,  89  N.  Y.  1,  and  Baucus  v. 
Baer,  107  N.  Y.  624,  and  the  case 
of  Lyon  v.  Osgood,  58  Vt.  707, 
the  court  said  that  the  sureties 
could  not  be  held  liable  where  the 
administrator  failed  to  pay  his  in- 
dividual debt  because  of  inability 
to  pay,  nor  could  the  administrator 
be  adjudged  in  contempt  for  fail- 
ure to  pay  under  such  circum- 
stances. The  reasoning  (p.  247) 
was  "that  the  sureties  did  not 
agree  to  augment  the  estate,  but 
that  the  executor  would  not  waste 
it  or  be  in  default,  that  the  exe- 
cutor was  not  in  default  and  there 
was  no  deficiency  to  make  good. 
He  had  all  that  had  come  to  his 
hands' and  all  that  by  the  greatest 
diligence  he  could  get.  All  this  he 
was  ready  to  distribute,  more  he 
could  not  do,  unless  he  could  make 
something  out  of  nothing." 

»8lii  HartsisU  v.  People,  21  Colo. 
296,  40  Pac.  Bep.  567,  an  action  on 
the  bond  of  an  administrator  was 


estate,  he  had  the  financial  ability  brought  after  her  final  settlement 
to  pay  the  debt  and  failed  to  do  and  discharge  by  the  county  court, 
so."  In  Walker's  Estate,  125  Calif.  It  was  held  that  "in  so  far  as  the 
242,  57  Pac.  Bep.  993,  an  adminis-  claims  made  against  the  adminis- 
trator  appealed   from   the   decree  tratrix  were  considered  and  pasMd 
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gence  in  failing  to  get  in  the  assets, ^^  in  failing  to  pay  taxes,^^ 
or  in  failing  to  pay  a  legacy  when  he  has  assets  applicable  to 
such  payment.**  A  guardian  (father)  cannot  ordinarily  claim 
credit  for  cost  of  maintenance  of  his  ward.**  An  adminis- 
trator c.  t.  a.  was  held  liable  for  money  that  he  paid  for  the 
maintenance  of  children  of  his  testator  to  their  mother  under 
circumstances  stated  in  the  note.*^  In  Delaware  an  executor 
was  not  allowed  an  equitable  offset  for  such  expenditures, 
even  after  the  ward  had  ratified  them  under  circumstances 
stated  in  the  note.**  It  is  no  defense  that  an  appeal  has  been 
taken  from  a  final  order  fixing  the  liability  of  an  administra- 

upon  by  the  county  court  sitting     suit    ma;    be   maintained    against 

them  by  the  state  direct. 

*iln  Municipal  court  of  Provi- 
dence V.  McGulla,  21  B.  I.  273,  43 
Atl.  Bep.  182,  it  was  held  that  a 
legatee  could  maintain  an  action 
against  the  sureties  on  the  execu- 
tor's official  bond  for  a  legacy 
which  the  executor,  having  suffi- 
cient assets^  had  refused  to  pay. 

*2  Allen  V.  Stovell,  Tex.  Civ. 
App.,  Mch.,  1901,  62  S.  W.  Bep.  87. 

4Sln  Williams  v.  Adams,  94  Qa. 
270,  21  a  E.  Bep.  526,  an  admin- 
istrator c.  t.  a.  paid  the  shares  of 
certain  infant  beneficiaries  to  their 
mother  and  paid  the  shares  of 
other  infants  to  persons  having 
charge  of  them  and  being  in  desti- 
tute circumstances,  and  used  the 
principal  as  well  as  the  income  in  so 
doing.  Held  that,  even  when  such 
payments  were  approved  by  the 
ordinary  in  the  annual  reports  of 
the  administrator,  the  legatees 
might  hold  the  administrator  and 
the  sureties  on  his  official  bond. 
The  court  distinguished  the  ease 
at  bar  from  cases  in  which  the  ad- 
ministrator himself  made  direct 
pa3nnents,  which  were  necessary  for 
the  maintenance  of  the  infants. 

**In  Burton  v.  Willen,  6  Del. 
Ch.  403,  33  Atl.  Bep.  675,  an  exe- 
cutor who  had  dissipated  the  estate 


as  a  court  of  probate,  the  judg 
ment  of  that  court,  in  the  absence 
of  fraud  or  mistake,  must  be  con- 
sidered as  final  and  conclusive  as 
that  of  any  other  court  of  com- 
petent jurisdiction,"  but  the  ad- 
ministratrix and  her  sureties  were 
held  liable  for  moneys  traced  to 
her  hands  and  never  accounted  for 
to  the  county  court  and  for  her 
failure  to  pay  moneys  to  plaintiffs 
as  directed  by  the  county  court. 
See,  also,  Pollock  v.  Cox,  108  Ga. 
430, 433, 34  S.  E.  Bep.  213,  next  note. 

Min  Pollock  V.  Cox,  108  Ga. 
430,  433,  34  S.  E.  Bep.  213,  it 
was  held  that  an  administrator  and 
his  sureties  are  liable  for  his  fail- 
ure to  take  possession  of  the  assets 
of  his  intestate  and  for  per- 
mitting such  assets  to  be  appro- 
priated by  others  under  a  pre- 
tended claim  of  right,  and  that  the 
order  of  settlement  and  discharge 
was  not  a  bar  to  such  an  action 
where  such  order  had  been  pro- 
cured by  fraud  practiced  on  the 
ordinary. 

*oin  Baldwin  v.  State,  89  Md. 
587,  43  Atl.  Bep.  857,  it  was  held 
that  the  sureties  on  a  guardian's 
official  bond  are  liable  for  the  neg- 
lect of  the  guardian  to  pay  taxes 
on  the  ward's  real  estate  and  that 
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tor.**^  Or  that  the  successor  of  the  principal  as  guardian  was 
negligent  in  failing  to  enforce  the  guardian's  personal  lia- 
bility for  his  default.*®  Query,  whether  the  mere  use  by  the 
guardian  of  his  ward's  funds  for  his  own  purposes  without 
any  loss  resulting  to  the  ward's  estate  constitutes  a  breach  of 
the  bond.*''    Held,  that  it  is  not.*^ 

§  721.  Various  cases  in  which  the  sureties  are  held  not  liable 
— ^Death  of  principal — ^It  was  held  that  the  sureties  on  the 
bond  of  A,  as  administrator  of  the  estate  of  B,  who,  at  the 
time  of  his  death,  was  executor  of  the  will  of  C,  are  not  liable 
for  B's  defalcation  as  such  executor.^  It  has  been  held  that 
the  sureties  are  not  concluded  by  a  judgment  against  an  ad- 


of  his  testator  filed  his  biU  to  en- 
join the  prosecution  of  a  sci.  fa.  on 
a  recognizance  which  he  had  given 
in  the  Orphans'  Court  as  such  exe- 
cutor, on  the  ground  that  the  funds 
dissipated  had  been  used  in  the 
education  and  maintenance  of  the 
testator's  minor  child,  and  that 
she,  on  attaining  her  majority,  had 
consented  to  give  him  credit  for 
such  expenditures.  It  appeared, 
however,  that  at  the  time  of  such 
consent,  the  testator's  daughter 
had  no  knowledge  of  the  dissipa- 
tion of  her  father's  estate  and 
that  the  executor  had  encroached 
upon  her  principal  without  con- 
sent of  court,  and  without  ever 
having  been  appointed  her  guard- 
ian. It  waa  held  that  whatever  ad- 
vances the  executor  made  under 
such  circumstances  were  made  at 
his  own  risk  and  that  a  court  of 
equity  would  not  allow  him  to  off- 
set them  in  a  suit  against  him  and 
his  sureties  on  his  official  recogniz- 
ance. 

46Mortensen  v.  Bergthold,  Neb., 
Mch.,  1902,  89  N.  W.  Rep.  742. 

4*  Commonwealth  v.  Julius,  173 
Pa.  St.  322,  34  Atl.  Sep.  21. 

«TAbshire  v.  Salyer,  Ky.  Ct.  of 
App.,  Jan'y,  1902,  66  S.  W.  Sep. 


394,  56  L.  B.  A.  936,  23  Ey.  Law 
Bep.  1854. 

48  In  Masterson  v.  Cauble,  15 
Ind.  App.  515,  41  N.  E.  Bep.  477, 
an  administrator  exhausted  the 
cash  assets  of  an  estate  in  paying 
general  claims,  leaving  preferred 
claims  unpaid;  held,  that  there  was 
no  breach  of  the  bond  unless  it  was 
shown  that  some  creditor  had  suf- 
fered loss  by  reason  of  the  claims 
being  paid  out  of  their  order. 

1  Bobbins  v.  Burridge,  128  Mich. 
25,  87  N.  W.  Bep.  93;  Beed  v.  Wil- 
son, 73  Wis.  497,  41  N.  W.  Bep.  716. 
See  also  Quinby  v.  Walker,  14  Ohio 
St.  193^  in  which  case  sureties  on 
the  official  bond  of  the  adminis- 
trator of  Scott,  who,  at  the  time  of 
his  death,  was  acting  as  executor, 
or  rather  trustee,  under  the  will  of 
Moore,  and,  as  such  trustee,  held 
certain  bonds,  were  held  not  liable 
for  the  failure  by  Scott's  adminis- 
trator to  account  for  the  proceeds 
of  the  sale  of  such  bonds  which  he 
had  collected  under  the  belief  that 
he  was  Scott's  jraccessor  as  trus- 
tee. The  court  said  that  the  bonds 
were  not  goods,  chattels  or  credits 
of  Scott's  estate,  for  which  his  ad- 
ministrator, as  administrator,  was 
accountable. 
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ministrator  as  guardian.^  A  code  proyision  that  the  ofBeial 
bond  of  an  administrator  shall  stand  as  an  appeal  bond  m 
appeals  taken  by  him  from  orders  in  the  estate  of  whieh  ''he 
is"  the  administrator,  does  not  extend  to  appeals  taken  by 
such  administrator  subsequent  to  the  acceptance  of  his  resig- 
nation and  the  appointment  of  his  successor  from  an  order 
disallowing  his  accounts.^  It  is  held  that  the  sureties  of  a 
deceased  guardian  are  not  liable  for  defaults  of  his  prede- 
cessor as  such  guardian  with  which  defaults  the  deceased 
guardian  had  not  charged  himself  in  his  accounts.*  The  sure- 
ties of  an  executor,  administrator  or  guardian  are  not  liable 
for  any  default  occurring  after  the  death  of  their  principal.* 

§  722.  Sureties  of  administrator  liable  for  his  official  miscon- 
duct only. — ^An  administrator's  official  bond  only  binds  the 

2  In  BroT^n  v.  Wiley,  107  Ga.  85,  duty  to  account  of  and  concerning 
32  S.  E.  Bep.  905,  it  was  held  that  his  trust  continues/'  said  the 
a  judgment  rendered  against  an  court,  ''and  the  sureties  can  die- 
administrator  as  garnishee  is  con-  charge  themselyes  only  by  show- 
elusive  as  to  the  administrator,  but  ing  that  in  accordance  with  the 
only  prima  facie  as  against  his  terms  of  his  bond,  the  principal, 
sureties.  Here  the  administrator  during  the  time  the  estate  was 
was  garnisheed,  under  a  statute,  committed  to  his  care,  has  faith- 
upon  his  own  debt  to  plaintiff,  who  fully  administered  his  trust.  If  he 
sought  to  enforce  payment  thereof  were  guilty  of  no  negligence  and 
out  of  money  due  to  the  adminis-  no  default  in  and  about  the  mon- 
trator  as  an  individual  from  the  agement  of  the  property  of  hiv' 
estate.  Held,  that  the  sureties  on  ward  resulting  in  loss  during  hi9 
his.  bond  might  show,  although  life,  they  would  not  be  answerable. 
judgment  had  been  recovered  They  are,  however,  bound  to  an* 
against  the  administrator  as  gar-  swer  for  his  management  of  the 
nishee,  that,  in  point  of  fact,  he  estate  up  to  the  time  of  his  death, 
as  administrator  did  not  have  any  and  to  account,  when  called  upon- 
money  in  his  hands  to  which  he  to  do  so,  for  the  estate  according 
was  entitled  as  an  individual.  to  its  value  at  that  time,  and  as 

*McDermott'8  Estate,  127  Calif,  well  for  any  damages  resulting  to 

70,  59  Pac.  Bep.  769.  the  ward,  or  his  estate,  in  eonse- 

estate  V.  Osborne,  69  Conn.  257^  quence  of  the  improvident  or  im- 

37  Atl.  Bep.  491.  proper   management    of   hie   jNrop- 

6  In  Garrett  v.  Beese,  99  Ga.  494,  erty   during    the   lifetime    of   the 

27  S.  E.  Bep.  750,  it  was  held  that  guardian."     In  this  case  a  judg- 

the  sureties  on  the  official  bond  of  ment  against  the  sureties  Was  re- 

a  guardian  are  not  liable  for  any  versed  because  the  trial  judge  told 

losses  incurred  by  the  estate  after  the  jury  that  upon  the  guar^an's 

his  death.    The  guardianship  ceases  death  it  was  the  duty  of  th^  sore- 

with  the  guardian's  death.    ''The  ties  to  take  possession  of  th^  estate 
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soreties  therein  for' the  performance  of  his  duties  as  adminis- 
trator. Where,  therefore,  upon  the  petition  of  an  adminis- 
trator and  the  distributees  of  an  estate,  a  slave  was  ordered 
to  be  sold  (whieh  the  administrator,  as  such,  had  no  right  to 
sell),  and  the  administrator  was  appointed  commissioner  to 
make  the  sale,  it  was  held  that  the  sureties  on  his  official  bond 
were  not  liable  for  the  proceeds  of  such  sale  in  the  event  of  his 
failure  to  pay  the  same  over.*  The  sureties  of  an  administni- 
tor  with  the  will  annexed  cannot  be  held  liable  for  funds 
which  he  received,  not  as  administrator,  but  as  agent  for  the 
widow  and  heirs,  though  he  has  charged  himself  with  such 
funds  as  administrator.*^  The  heirs  of  an  estate  agreed  among 
themselves  that  the  estate  should  be  sold  on  credit,  and  notes 
taken  for  it  ''indorsed  to  the  satisfaction  of  the  administra- 
tor," so  that  the  estate  might  be  divided,  and  an  order  of 
court  was  entered  to  that  effect.  The  administrator  sold  the 
estate,  but  did  not  take  good  indorsers.  Held,  the  sureties  on 
his  official  bond  were  not  liable  for  his  default  in  that  regard, 
as  it  was  no  part  of  his  official  duty  to  take  such  notes.^  A 
will  provided  that  one  of  the  two  executors  should  have  the 
use  of  certain  money  belonging  to  the  estate  for  ten  years  at 
3  per  cent  interest.  Held,  that  the  sureties  on  their  official 
bond  were  not  liable  for  his  failure  to  repay  it.® 

§  723.  Same  continued— Its  great  practical  importance— 
Executor  as  trustee^  etc. — ^It  follows  that  where  a  will  imposes 
duties  on  an  executor  or  guardian  that  extend  beyond  the 
scope  of  his  duties  as  such,  his  sureties  are  not  liable  for  his 
failure  to  perform  them.  Thus,  in  an  Illinois  case,  the  will  of 
Brooks  bequeathed  to  Petrie  $5,000,  proceeds  of  a  certificate 
in  a  benefit  society  in  trust  for  Brooks'  wife  and  children 
and  appointed  Petrie  guardian  and  executor.  Petrie  received 
the  $5,000  and  died  without  accounting  for  it.    In  an  action 


and  manage  it.  The  sapreme  court 
held  that  they  had  no  right  or 
power  to  do  either. 

•  Beeves  ▼.  Steele,  2  Head 
(Tenn.)  647.  See,  alfiM>,  to  like  ef- 
fect, Gambill  v.  Campbell,  12 
Heiflk.  (Tenn.)  737.  So  the  sure* 
ties  upon  the  bond  of  an  adminis- 
trator who  has  eoUeeted  moneys 
not    subject    to    distribution,    and 


which  he  had  no  right  to  collect, 
are  not  liable  for  a  misappropria- 
tion of  the  same.  Pace  ▼.  Pace,  19 
Fla.  438. 

7  Shields  V.  Smith,  8  Bush.  (Ey.) 
601. 

■Hebert  v.  Hebert,  22  La.  Ann. 
308. 

9  Brooks  V.  Hope,  139  Mass.  351, 
31  N.  E.  Bep.  728. 
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of  debt  upon  his  bond  it  was  held  that  the  sureties  were  not 
Uable.*^  In  an  Ohio  case,  Riggin,  one  of  two  executors,  gave 
to  Mrs.  Creath,  a  distributee,  his  individual  check  for  the 
amount  of  her  distributive  share  of  the  estate  and  took  from 
her  her  receipt  in  full  to  both  executors.  The  check  was  dis- 
honored. It  was  held,  reversing  the  circuit  court,  that  neither 
the  co-executor  nor  the  sureties  on  the  ofQcial  bond,  none  of 
whom  had  any  knowledge  of  the  transaction,  was  liable  for  the 
distributee's  loss.  In  giving  the  woman  his  individual  check, 
the  court  said  Biggin  ''acted  wholly  apart  from  his  duties 
as  executors.  He  did  not  execute  it  as  executor,  nor  in  any 
way  represent  that  it  would  be  paid  out  of  money  subject  to 
the  control  of  the  executors.  It  follows  that  whatever  may 
have  been  Mrs.  Creath 's  reason  for  preferring  the  individual 
check  of  Riggin  to  that  of  the  executors,  she  was  the  sole 
judge  of  its  suflSciency,  and  she  is  bound  by  her  election,  and 
estopped  to  maintain  an  action  on  the  bond  because  of  the 
non-payment  of  the  check  which  she  chose  to  receive."** 
Where  an  administrator  sold  real  estate  otherwise  than  in 


10  People  ▼•  Petrie,  191  lU.  497; 
Atmore  v.  Walker,  46  Fed.  Eep. 
429;  holding  that  an  executor's 
statutory  bond  is  not  security  for 
the  payment  of  legacies  which  may 
not  be  payable  for  many  years.  In 
People  V.  Huffman,  182  HI.  391,  the 
will  authorized  the  executor  to  seU 
real  estate  and  invest  $4,000  in 
lands  for  the  benefit  of  the  widow. 
The  executor  failed  to  account  for 
the  proceeds  of  the  sale.  Held, 
that  although  he  charged  himself 
in  his  account  for  such  proceeds 
the  sureties  on  his  bond  were  not 
liable  therefor,  reversing  Huffman 
V.  People,  78  111.  App.  345.  In 
Connecticut  there  seems  to  be  a 
special  form  of  bond  to  cover 
the  case  of  an  executor  who  is 
also  made  trustee  under  the  will. 
TnuSy  in  State  v.  Hunter,  73  Conn. 
435,  47  Atl.  Eep.  665,  a  will  di- 
rected the  executor  to  sell  real 
estate  and  hold  the  proceeds  for 
twenty  years,  distributing  the  in- 


terest semi-annuaUy.  The  bond  re- 
cited the  appointment  of  the  prin- 
cipal as  executor  and  as  trustee 
and  the  acceptance  by  him  of  said 
trust,  and  was  conditioned  that 
he  would  ''faithfully  discharge  the 
duties  of  his  said  appointment  ac- 
cording to  law."  Held,  that  the 
sureties  were  liable  for  the  failure 
of  the  executor  and  trustee  to  ac- 
count for  part  of  the  fund.  The 
court  held  that  his  trusteeship  be- 
gan with  the  death  of  the  deceased 
and  that  the  termination  of  his 
executorship  was  not  necessary  to 
create  it,  that  though  there  may 
have  been  breaches  of  duty  prior 
to  the  approval  of  the  bond  in 
question,  it  was  enough  to  charge 
the  sureties  that  the  money  was 
not  forthcoming  to  pay  the  balance 
with  which  the  trustee  was  ac- 
countable subsequent  to  such  ap- 
proval. 

11  Biggin  y.  Creath,  60  Ohio  St* 
114,  53  N.  E.  Eep.  1100. 
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the  manner  specified  by  the  statute  his  sureties  were  held  not 
liable  for  his  failure  to  account  for  the  proceeds.*  ^  Also  where 
he  sold  real  estate  in  behalf  of  a  distributee.*  ^ 


§  724  MiBcellaneoiiB  cases  hjc^ding  surety  of  executor  or  ad- 
ministrator liable. — The  sureties  on  the  official  bond  of  an 
administrator  are  liable  for  the  increased  value  of  land  pur- 
chased by  him  with  funds  of  the  estate,*  on  the  principle  that  a 
trustee  shall  make  nothing  by  the  trust  fund.*^  An  adminis- 
trator purchased  certain  real  estate  of  the  decedent  at  probate 
sale.  He  was  prohibited  by  law  from  doing  this,  but  the  sale 
to  him  was  ratified  by  the  heirs.  Held,  this  ratification  by 
the  heirs  did  not  discharge  the  sureties  on  the  administrator's 
official  bond  from  liability  for  money  belonging  to  the  estate 
for  which  he  did  not  account.**^  Where  an  administrator  had 
wasted  the  estate  of  his  intestate  and  was  himself  insolvent,  it 
was  held  that  if  the  sureties  on  his  official  bond  were  able  to 
respond,  all  legal  remedies  should  be  exhausted  against  them 
before  equity  would  subject  the  estate,  which  had  passed  into 
the  hands  of  the  heirs,  to  the  payment  of  a  debt  of  the  dece- 
dent.* •  It  has  been  held  that  while  the  official  bond  of  an 
administrator  should  be  made  to  the  state,  it  is  not  void  if 


12  In  Young  v.  People,  35  lU. 
App.  363,  an  administrator  obtain- 
ed leave  to  sell  personal  property 
of  the  deceased  and  sold  a  build- 
ing which  {he  court  afterwards 
held  to  be  real  estate  for  $275,  for 
which  money  he  refused  to  ac- 
count. It  was  held  that  the  sure- 
ties on  his  bond  were  not  liable. 
As  administrator  he  had  no  in- 
terest in  the  real  estate  of  the  de- 
ceased. The  probate  court  could 
not  authorize  him  to  sell  real  estate 
except  in  the  manner  provided  by 
statute.  It  foUowed  that  by  mis^ 
take  he  had  in  his  hands  money 
that  did  not  belong  to  him  as  ad- 
ministrator, for  which  he  was  lia- 
ble individually,  but  for  which  his 
sureties  could  not  be  holden. 

uin  Bird  v.  Mitchell,  101  Ga. 
46,  28  S.  E.  Sep,  674,  an  adminis- 


trator sold  land  to  a  distributee 
and  properly  accounted  for  the  pro- 
ceeds. He  afterwards  sold  the  land 
for  the  distributee  to  a  third  per- 
son. Held,  that  the  sureties  on 
his  official  bond  were  not  liable 
for  his  failure  to  account  for  the 
proceeds  of  the  latter  sale.  So 
likewise  where  an  administrator 
sells  real  estate  under  an  arrange- 
ment with  the  heirs  and  fails  to 
account  for  the  proceeds,  the  sale 
in  his  indlTidual  act,  for  which  his 
sureties  are  not  liable.  Johnson 
V.  Hall,  101  Qa.  687,  29  S.  E.  Bep. 
37. 

14  Watson  V.  Whitten,  8  Bich. 
Law  (8.  C.)  224. 

»Todd  V.  Sparks,  10  La.  Ann. 
668. 

i«  Pyke  V.  Searcy,  4  Port.  (Ala.) 
52. 
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made  to  the  justices  of  the  county  court.^^  And  where  an  ad- 
ministrator appointed  by  the  surrogate  of  Steuben  county 
gave  bond  to  the  surrogate  of  Ontario  county,  held  not  invalid 
and  the  sureties  thereon  were  liable.*®  A  decree  setting  aside 
a  will  held  not  to  release  the  sureties  of  an  administrator  there- 
of.*® Sureties  of  an  administrator  are  held  liable  for  uncol- 
lected notes  due  the  estate  from  their  principal,  if  with  due 
diligence  they  could  have  been  eoUected.^^  Sureties  of  an 
administrator  who  executes  a  will  under  colore  officii  are  held 
liable.^*  Sureties  of  an  administrator  cannot  defend  because 
additional  sureties  had  not  been  procured  or  an  indemnity 
bond  furnished  as  agreed.^  ^  In  suing  the  sureties  of  an  admin- 
istrator it  is  held  necessary  to  allege  in  the  complaint  that 
they  executed  the  bond  sued  on.*^  When  sureties  of  an  ex- 
ecutor have  been  cited  to  show  cause  why  they  sheuld  not  be 
sued  and  have  acquiesced  in  the  decision  on  the  hearing,  held, 
they  are  bound  by  it.^*  An  administrator's  surety  cannot 
appeal  from  an  order  disallowing  his  principal's  account.^^ 


17  Johnson  v.  Fuqnay,  1  Dana 
(K7.)  514.  For  a  case  holding,  un- 
der pecuUar  circumstances,  that  the 
surety  of  an  executor  is  not  dis- 
charged by  the  application  of  the 
proceeds  of  his  indemnity  under  the 
order  of  the  county  court,  see  Com- 
monwealth v.  Bogers,  53  Pa.  St. 
470. 

isGerould  v.  Wilson,  81  N.  Y. 
673,  affirming  16  Hun  (N.  Y.)  23. 
In  White  v.  SpUIefs,  85  Ga.  555, 
11  S.  E.  Bep.  616,  an  administrator 
de  bonis  non  gave  a  bond  which 
erroneously  named  his  predecessor, 
Mary  Murchison,  who  was  still 
living,  as  principal  instead  of  ''K. 
B.  Murchison,"  the  deceased. 
Held,  in  a  proceeding  to  enjoin 
the  administrator  from  further 
acting  as  such,  that  such  mistake 
would  not  release  'the  sureties. 
''The  manifest  intention  of  White 
was  to  give  the  bond  as  adminis- 
trator of  K.  B.  Murchison,  and  the 
manifest  intention  of  the  securities 
was  to  sign  such  a  bond,"    The 


court  also  relied  on  the  statute  pro- 
vision that  such  bond  shall  not 
be  invalid  by  reason  of  any  varia- 
tion from  the  requirements  of  the 
law  as  to  payee,  amount  or  condi- 
tion. 
i»  BeU  V.  People,  94  HI.  230. 

20  Murray  v.  Luna,  86  Tenn.  (2 
Pick.)  326.  And  see,  on  this  sub- 
ject, Twitty  V.  Houser,  7  Bich.  (8. 
C.)  153. 

21  State  V.  Purdy,  67  Mo.  89. 

22  State  V.  Modrel,  69  Mo.  152. 
2sJeffree,  Adm'r,   v.   Walsh,   14 

Nev.  143. 

24  aark  V.  Fredenburg,  43  Mich. 
263.  As  to  the  liability  of  the 
surety  of  an  ordinary  who  was  a 
purchaser  at  a  partition  sale  uncLer 
his  ow  ndecree,  see  Beynolds  v. 
Timmons,  7  Bich.  (S.  0.)  486.  That 
the  sureties  of  an  administrator  are 
liable  to  the  holders  of  judgments 
against  the  decedent's  estate, 
where  an  administrator  dies  and 
his  surety  succeeds  him,  the  latter 
ia  Us^blQ  Qnly  for  tb^  acts  of  the. 
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§  726.  Statate  of  limitatioiui  in  suitB  on  bondB  of  executors, 
administraton,  guardians,  etc. — ^Laches. — ^There  seems  to  be 
no  limitation  of  time  within  which  suit  must  be  brought  upon 
th^  ofSeial  bond  of  an  executor  or  administrator  for  his  fail- 
ure to  render  an  account.  In  a  Massachusetts  case,  more 
than  twenty  years  after  the  latest  order  had  been  made,  in  a 
certain  estate,  the  administrator  was  cited  to  file  his  account. 
He  answered  that  the  estate  had  been  settled  more  than  twen- 
ty-five years  and  that  he  could  not  render  an  account,  where- 
upon an  order  was  entered  that  the  administrator  ''has  neg- 
lected and  still  neglects  to  render  an  account."  In  a  suit 
upon  his  ofQcial  bond  it  was  held  that  since  the  administrator 
received  the  estate  upon  a  direct  trust,  arising  by  operation 
of  law,  to  account  for  and  pay  it  over  to  those  who  were  or 
should  become  entitled  to  it,  the  statute  of  limitations  does 
not  operate  as  a  bar  to  an  action  upon  his  failure  to  so  account 
for  it.  It  was  held  further  that  judgment  should  be  entered 
for  the  penalty  of  the  bond,  to  be  released  upon  payment  of 
the  actual  damages  to  be  ascertained  by  reference  to  a  mas- 
ter .^^  In  the  absence  of  fraud  or  collusion  or  special  circum- 
stances, the  statute  of  limitations  begins  to  run  in  favor  of 


deeeased  administrator,  and  not  for 
moneys  that  came  into  his  hands  as 
such  sneeessor,  see  People  v.  AUen, 
86  IlL  166.  Holding  that,  where 
an  administrator  gave  two  bends, 
,  the  sureties  on  each  are  properly 
made  parties  defendant  in  a  pro- 
ceeding to  ascertain  the  amount  of 
property  and  money  in  the  hands 
of  the  administrator,  see  Lewis  v. 
Gambs,  6  Mo.  App.  138.  For  the 
liability  of  sureties  of  an  adminis- 
trator, either  under  statute  or  pecu- 
liar circumstances,  see  Glass  v. 
Howell,  2  B.  J.  Lea  (Tenn.)  50; 
Moss  ▼.  Fowlkes,  14  B.  J.  Lea 
(Tenn.)  382;  Foster  v.  Wise,  46 
Ohio  St.  20;  Brooks  v.  Whitmore, 
142  Mass.  399,  8  N.  E.  Bep.  117. 

»In  McDermott's  Estate,  127 
Calif.  450,  59  Pac.  Bep.  783,  the 
Fidelity  ft  Deposit  Company  of 
Maryland,  after  an  order  had  been 


entered  disallowing  the  account  of 
a  special  administratrix  on  whose 
bond  it  was  surety,  filed  a  petition 
''that  it  be  permitted  to  intervene 

•  *  and  become  a  party  *  * 
for  the  purpose  of  appeal  from  said 
order  to  the  supreme  court  *  * 
and  that  it  be  permitted  to  so  ap- 
peal," whereupon  the  trial  court 
entered  an  order  granting  leave  to 
Intervene  and  appeal.  Held,  that 
"there  can  be  no  intervention 
after  trial  and  judgment,"  and 
anyhow  that  "a  surety,  merely  as 
such,  has  no  right  to  appeal  from 
a  judgment  against  the  principal. 
In  order  to  be  entitled  to  an  appeal 

*  *  a  person  must  have  been  a 
party  to  the  action  or  proceeding  in 
the  court  below." 

s«  Fuller  V.  Cushman,  170  Mass. 
286,  49  N.  E.  Bep.  631. 
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the  sureties  on  a  guardian's  bond  from  the  time  he  fails  to 
comply  with  an  order  upon  final  settlement  that  he  pi^  a 
specified  amoimt  of  money.^    In  Nebraska  it  is  provided  that 


27  In  Beither  t.  Mnrdoek,  135 
Calif.  197,  the  attorney  of  an  ad- 
ministrator announced  in  open 
court  that  the  administrator  had 
absconded,  whereupon  a  successor 
was  appointed  who  filed  an  account 
purporting  to  show  a  shortage  by 
his  predecessor  and  thereupon  suit 
was  begun  against  the  sureties  on 
his  bond.  Held,  that  the  liability 
of  the  sureties  did  not  begin  until 
the  liability  of  their  principal  had 
been  ascertained  and  determined 
by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  and  the  judg- 
ment against  the  sureties  waft 
therefore  reversed.  Ganser  v.  Gan- 
ser,  83  Minn.  199,  26  N.  W.  Bep. 
18;  Treweek  v.  Howard,  105  Calif. 
434,  39  Pac.  Bep.  20;  Municipal 
Court  of  Providence  v.  McCulla, 
21  B.  I.  273,  43  Atl.  Bep.  182.  In 
Bansom  v.  Brinkerhoff,  56  N.  J. 
Eq.  149,  38  Atl.  Bep.  919,  at  924,  it 
is  held  that  the  surety  on  an  ad- 
ministrator's bond  becomes  liable 
immediately  on  default  hj  his  prin- 
cipal, and  such  liability  constitutes 
a  lien  on  his  real  estate  in  the 
event  of  his  death  and  may  be 
proved  against  his  estate  the  same 
as  any  other  debt.  In  Nevitt  v. 
Woodbum,  160  HI.  203,  43  N.  E. 
Bep.  385,  affirming  56  IlL  App.  346, 
defendants  became  sureties  on  an 
administrator's  bond  in  1872.  The 
administrator  was  removed  in  1882. 
In  1888  a  final  decree  was  entered 
finding  that  his  indebtedness  to  the 
estate  was  $1,841  and  ordering  him 
to  pay  it.  He  failed  to  pay.  Held, 
that  the  ten  years'  statute  of  limi- 
tations did  not  begin  to  run  in 
favor  of  the  sureties  on  his  bond 
until  his  default  in  1888.    In  Peo- 


ple V.  Seelye,  146  HL  189,  32  N.  E. 
Bep.  458,  defendant  became  surety 
on  a  guardian's  bond  in  1873,  con- 
ditioned that  the  guardian  would 
<<  within  one  year  after  his  ap- 
pointment and  at  such  other  times 
as  shall  be  required  by  law  or 
directed  by  the  court^  and  upon  re- 
moval from  office  or  at  the  expira- 
tion of  his  trust  settle  his  accounts 
in  said  court  or  with  the  ward  or 
his  legal  representatives  and  pay 
and  deliver,"  etc.  The  ward  be- 
came of  age  August  25,  1874  (p. 
198).  On  March  4,  1880,  an  order 
was  entered  that  the  guardian  pay 
to  the  ward  $55,141.10  within  thir- 
ty days.  And  suit  on  the  bond  was 
begun  May  24,  1888  (p.  207).  De- 
fendants pleaded  the  bar  of  the  ten 
years'  statute  of  limitations.  The 
court  held  that  the  guardian's  fail- 
ure to  settle  at  the  expiration  of 
his  trust  or  within  a  reasonable 
time  thereafter  constituted  a 
breach  of  the  condition  of  the  bond 
and  the  ward  might  have  brought 
suit  at  once,  but  "he  was  not 
bound  to  take  that  course.  The 
bond  secured  not  merely  the  pay- 
ment of  the  money  in  the  guard- 
ian's hands  but  the  discharge  by 
him  of  every  duty  and  the  perform- 
ance of  every  act  imposed  or  re- 
quired by  law  in  the  matter  of 
bringing  the  trust  relation  to  a 
close.  *  •  A  suit  brought  by 
the  ward  before  an  accounting  had 
been  had  and  a  balance  ascertain- 
ed, would  have  imposed  upon  him 
the  disadvantage  of  being  com- 
pelled to  take  upon  himself  the 
burden  of  establishing  affirmative- 
ly the  indebtedness  from  his  guard- 
ian to  him,  and  that,  too,  in  a 
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the  atatate  of  limitations  shall  commence  to  run  against  the 
obligors  on  a  guardian's  bond  from  the  date  of  his  discharge. 
It  has  been  held  that  guardian  is  discharged  within  the  mean- 
ing of  the  statute  when  his  ward  dies  ^  or  becomes  of  age.^^ 
It  was  held  that  as  to  a  distributee  who  sued  an  administra- 
tor for  his  distributive  share  the  statute  of  limitations  began 
to  run  in  favor  of  the  sureties  on  the  administrator's  bond 
from  the  time  judgment  was  entered  against  the  administrator 
in  that  suit.^  Where  a  guardian's  settlement  was  found  to 
be  fraudulent  a  delay  of  two  years  thereafter  before  bringing 
suit  to  set  it  aside  was  held  not  to  release  the  sureties  on  the 
guardian's  bond.'^    In  a  purely  governmental  matter  a  claim 


form    whieh    would    be    but    my     1903^  93  N.  W.  Bep.  235;  Loring  t. 


adapted  to  the  inyestigation  and 
settlement  of  complicated  accounts. 
Instead  of  taking  that  course,  he 
was  at  liberty  to  rely  upon  his 
bond  as  securing  a  settlement  of 
accounts  hj  his  guardian,  and  the 
payment  of  the  sum  found  due  on 
such  settlement;  and  a  settlement 
haying  in  fact  been  subsequently 
made  before  a  court  of  competent 
jurisdiction  and  a  balance  ascer- 
tained, the  failure  of  the  guardian 
to  pay  such  balance  in  obedience 
to  the  order  of  said  court,  consti- 
tuted a  new  substantive  breach  of 
the  condition  of  the  bond,  dating 
from  the  time  of  the  guardian's 
default  in  the  performance  of  such 
order.  The  order  of  the  probate 
court  was  entered  March  4,  1880, 
and  the  guardian  was  not  in  de- 
fault in  respect  to  it  until  thirty 
days  thereafter.  The  cause  of 
action  based  on  such  default  ac- 
crued within  less  than  ten  years 
next  prior  to  the  commencement 
of  the  suit,  and  therefore  it  is  not 
barred  by  the  statute." 

MMcKim    v.    Mann,    141    Mass. 
507,  6  N.  E.  Bep.  740. 

»(iobIe  ▼•  Simeral,  Neb.,  Jan 'y^ 


Alline,  9  Gush  (Mass.)  68;  Probate 
Judge  v.  Stevenson^  55  Mich.  320, 
21  N.  W.  Bep.  348;  Paine  v.  Jones, 
93  Wis.  76,  67  N.  W.  Bep.  31; 
Berkin  v.  Marsh,  18  Mont.  152,  44 
Pac.  Bep.  528,  56  Amer.  St.  Bep. 
565;  Harris  t.  Calvert,  2  Kans. 
App.  749,  44  Pac.  Bep.  25;  Hudson 
V.  Bishop  (C.  C.  N.  D.  Iowa),  32 
Fed.  Bep.  519. 

»o  Craddock  v.  Browning,  Ky.  Ct. 
App.,  Dec,  1902,  24  Ey.  Law  Bep. 
1074^  70  8.  W.  Bep,  684. 

Si  In  Douglass  v.  Ferris,  138  N. 
Y.  192,  33  N.  E.  Bep.  1041,  When 
the  ward  became  of  age,  March  26, 

1879,  there  was  due  him  from  his 
guardian  $4,363.10.  The  guardian 
fraudulently  persuaded  him  to  ac- 
cept a  worthless  note  for  $3,200 
in  full  settlement  and  to  consent 
to  the  guardian's  discharge,  which 
was   formally    made    January    12, 

1880.  In  November,  1880,  the  ward 
discovered  the  worthlessness  of  the 
note  and  immediately  demanded 
that  the  settlement  be  vacated,  but 
did  not  begin  legal  proceedings 
until  October,  1882.  Held,  that 
neither  the  guardian  nor  his  sure- 
ties were  released  by  the  delay. 
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of  the  United  States  is  not  barred  either  by  the  statute  of 
limitations  ^^  or  by  laches.** 

§  726.  Miscelleaneoiifl  cases  holding  surety  of  ocecutor  or 
administrator  not  liable. — ^If  the  effects  of  an  intestate  are 
carried  off  by  a  public  enemy  after  administration  committed, 
it  shall  exonerate  the  sureties  on  the  administrator's  official 
bond^*^  The  sureties  on  an  administrator's  official  bond  are 
not  liable  to  any  one  except  the  creditors  and  heirs  of  the  es- 
tate. They  are  not  therefore  liable  to  a  subsequent  purchaser 
of  real  estate  of  the  decedent  who  has  been  injured  by  the  act 
of  the  administrator  in  selling  such  real  estate  without  the 
formalities  prescribed  by  law.**  A  statute  provided  that  if  the 
sureties  on  an  administration  bond  felt  insecure,  they  might 
petition  the  court  for  relief,  and  the  court  should  ''make  such 
order  or  decree  as  *  •  (should)  be  sufficient  to  give  re- 
lief to  the  petitioner."  Held,  the  court  might,  by  its  order, 
discharge  the  sureties  from  future,  but  not  from  past,  liabili- 
ties.*®   If  the  administration  is  taken  away  from  an  adminis- 


«aPoiid  V.  U.  8.,  Ill  Fed.  E«p. 
989,  49  G.  G.  A.  582,  action  on  a 
revenue  collector's  bond,  and  cases 
cited  at  page  995.  In  this  case 
it  was  held  that  the  fact  that 
the  United  States  had  knowledge 
of  a  revenue  collector's  default 
for  a  year  and  a  half  before 
it  gave  the  sureties  notice  thereof 
and  that  during  that  time  the  col- 
lector became  insolvent  constituted 
no  defense  in  a  suit  against  the 
sureties  on  his  official  bond,  al- 
though the  government  was  re- 
quired by  statute  to  notify  them. 

sain  IT.  S.  v.  Bee,  54  Fed.  Rep. 
112,  4  C.  C.  A.  219,  7  U.  8.  App. 
459,  the  government  overpaid  one 
of  its  consuls  $213  in  July,  1895. 
More  than  twelve  years  later  suit 
was  brought  against  the  sureties 
on  his  official  bond  for  this  amount. 
There  was  no  plea  of  statute  of 
limitations,  the  plaintiff  being  the 
United  States,  and  it  was  held  that 
the  negligence  of  the  officers  of  the 
government  constituted  no  defense. 


»*  Ordinary  v.  Corbett,  Bay  (8. 
C.)  328. 

88  Langpre  v.  White,  6  La. 
(Curry)  388. 

«»Trimmier  v.  Trail,  2  Bailey, 
Law  (8.  C.)  480.  In  Bugger  v. 
Wright,  51  Ark.  232,  it  is  held 
that,  under  such  circumstances,  the 
two  sets  of  sureties  became  jointly 
liable  for  breaches  occurring  be- 
fore discharge,  and  that  contribu- 
tion exists  between  them.  The 
court  said  that  the  principle  which 
was  properly  invoked  in  the  case 
of  a  public  officer  who  executed  a 
bond  for  the  faithful  discharge  of 
the  duties  of  the  office  for  the  term 
upon  which  he  was  about  to  enter 
had  no  application  to  this  case,  be- 
cause there  were  no  terms  in  the 
office  of  executor  or  administrator. 
And  for  the  same  reason  it  is  held 
that  a  surety's  liability  on  an  ad- 
ministration bond  is  not  terminated 
by  his  death,  but  extends  to  the 
entire  period  of  administration. 
Hecht  v.  Skaggs,  53  Ark.  291. 
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trator  by  order  of  courts  the  liability  of  the  sureties  on  his 
ofScial  bond  ceases  for  everything  except  his  past  misbehav- 
ior.*^  This  is  true,  even  though  the  removed  administrator  is 
afterwards  appointed  administrator  de  bonis  non  of  the  same 
estate.^^  An  ordinary  administration  bond,  given  by  an  ad- 
ministrator de  bonis  non,  does  not  bind  the  sureties  therein 
for  the  payment  of  legacies.*®  The  same  person  was  appointed 
administrator  of  the  same  estate  in  two  different  states  and 
gave  bond  with  sureties  in  each.  Held,  the  sureties  in  one 
state  were  not  liable  for  property  received  by  him  in  the  other 
state,  even  though  he  removed  the  property  to  the  former 
state  and  there  converted  it  and  returned  the  proceeds  to  the 
proper  tribunal  as  assets.***  A  secret  arrangement  between  the 
distributees  of  an  estate  and  the  administrator  thereof  that 
the  latter  may  use  its  funds  in  his  private  business,  held  to 
discharge  his  sureties.'*^  The  sureties  of  an  administrator  or 
executor  are  held  not  liable  for  the  non-payment  of  a  note 
given  by  their  principal  in  his  individual  capacity.**  So  a 
surety  on  the  bond  of  an  insolvent  executor  who  was  indebted 
to  his  testator  is  held  not  liable  for  the  debt.**  Where  an 
administrator's  bond  faUed  to  express  any  sum  for  which  the 
obligors  were  bound,  held  not  a  binding  instrument  and  the 
sureties  thereon  were  not  liable.**  The  sureties  of  an  executor 
and  trustee  are  held  not  liable  for  his  acts  as  trustee  after 
final  settlement  of  his  account  as  executor.*^  Sureties  of  an 
executor  are  held  not  liable  for  the  failure  of  their  principal 
to  discharge  a  trust  imposed  under  the  will.**    A  surety  upon  . 


«TPolk  V.  Wisener,  2  Humph. 
(Tenn.)  520. 

SBEmisks  v.  Powell,  2  Strob. 
Eq.  (8.  C.)  196. 

*9  Small  v.  Commonwealth,  8  Pa. 
St.  101. 

40  Keaton  's  Distributees  v.  Camp- 
bell, 2  Humph.  (Tenn.)  224.  See, 
on  this  subject,  Pearson  ▼.  Dailey, 
7  B.  J.  Lea  (Tenn.)  674.  As  to 
what  need  be  stated  concerning  as- 
sets in  the  hands  of  an  administra- 
trix in  a  declaration  against  the 
surety  on  her  official  bond,  see  Peo- 
ple ▼.  I>unlap,  13  Johns.  437. 

41  Butter  V.  Hall,  31  HL  App.  647. 


«2  McLean  v.  McLean,  88  N.  C. 
394. 

48  Lyon  V.  Osgood,  58  Vt.  707; 
Sanchez  v.  Forster,  133  Calif.  614, 
65  Pac.  Bep.  1077,  contra,  to  the  ex- 
tent of  an  interest  the  administrator 
had  in  the  estate. 

*4  Everts  v.  Steger,  6  Oreg.  55. 

«  Clu£f  V.  Day,  23  J.  ft  S.  (N.  Y. 
Super.  Ct.)  460. 

46  Such  as  carrying  on  a  mercan- 
tile establishment  until  the  young- 
est child  is  of  age.  Carter  Bros. 
V.  Young  &  Co.,  9  B.  J.  Lea  (Tenn.) 
210.     Sureties  are  only  liable  for 
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the  \)QJxd  of  an  executor  who  is  also  residuary  legatee  is  held 
released  by  the  act  of  a  legatee,  who,  without  the  surety's 
assent^  accepted  the  executor's  note  for  the  amount  of  the 
legacy  after  the  time  limited  by  the  will  for  paying  it  had  ez- 
pired.*^ 

§  727.  Bight  of  surety  on  administrator's  bond  to  be  re- 
leased upon  applicatioor— Action  against— Defteses—MisGellao- 
eous  cases. — ^Where  an  administratrix  failed  to  perform  her 
duties  as  prescribed  by  law,  it  was  held  that  her  surety  had 
a  right  to  be  released  from  his  bond  and  might  commence 
proceedings  for  that  purpose  in  accordance  with  the  statute.^ 
Such  proceedings  are  held  to  be  sunmiary  in  their  character, 
and  every  fact  necessary  to  confer  jurisdiction  should  be  re- 
cited in  the  judgment  or  decree  accepting  the  new  and  exon- 


mattera  of  administration  covered 
by  the  bond,  and  as  defined  by  law, 
such  as  the  collection  of  the  per- 
sonal assets,  the  faithful  appropria- 
tion of  the  payment  of  debts  or 
legacies,  and  a  proper  accounting 
of  them  to  the  person  entitled.  See, 
also,  Bennett  v.  Graham,  71  Ga,  211, 
and  consult  index. 

Approbate  Judge  y.  Abbott,  50 
Mich.  479.  That  the  sureties  on  an 
adm?nistrator 's  bond  are  not  es- 
topped from  questioning  the  valid- 
ity of  a  judgment  on  a  note  given 
by  the  administrator  and  which  he 
had  no  power  to  give,  see  Curtis  v. 
National  Bank,  39  Ohio  St.  579. 
That  the  sureties  of  a  trustee  are 
not  liable  for  assets  which  a  pre- 
ceding administrator  failed  to  turn 
over,  see  Loveman  v.  Taylor,  85 
Tenn.  (1  Pickle)  1.  That  the  sure- 
ties of  an  administrator  are  not 
liable  where  his  accounts  have 
been  confirmed  by  the  probate 
court,  unless  they  are  impeached, 
see  Crouch  v.  Edwards,  52  Ark. 
499.  That  the  surety  upon  an 
administrator's  bond  is  not  lia- 
ble, for  an  antecedent  debt  due 
ixom  his  principal   to   the   estate, 


see  Bader  r.  Teargin,  85  Tenn.  (1 
Pickle)  486.  For  statutory  execu- 
tion against  sureties  on  administra- 
tion bonds,  see  Hudson  v.  Moda- 
well,  64  Ala.  481;  Steele  y.  Graves, 
68  Ala.  17,  21.  And  as  to  when 
the  execution  should  be  quashed  or 
corrected,  see  Steele  v.  Gravee^  68 
Ala.  17,  21.  For  miscellaneous 
cases  involving  the  liability  of 
sureties  on. the  bonds  of  adminis- 
trators de  bonis  non,  see  Warfield 
y.  Brand's  Adm'r,  13  Bush  (Ky.) 
77;  Austin  v.  Bailford,  67  Ga.  201; 
Crouch  y.  Edwards,  52  Ark.  499. 
And  as  to  surety's  liability  where 
ho  is  himself  appointed  administra^ 
tor  de  bonis  non,  see  Chate  v. 
Thomdike,  138  Mass.  371. 

1  Sanders  v.  Edwards'  Adm'r,  29 
La.  Ann.  696.  This  right  in.  Louis- 
iana is  conferred  by  statute.  Suc- 
cession of  Boutte,  32  La.  Ann.  556. 
And  where  it  is  so  conferred  the 
statute  must  be  strictly  followed. 
Sullivan  v.  State,  121  Ind.  342.  As 
to  what  satisfies  the  requirements 
of  the  law  as  to  notice  on  an  appli- 
cation for  discharge,  see  State  ▼. 
Nolan,  99  Mo.  569. 
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er^tuig  the  old  sureties.^  And  it  is  held  that  this  right  of 
sureties  to  be  relieved  from  responsibility  for  future  acts  or 
defaults  of  an  administrator  is  absolute,  and  on  proper  ap- 
plication must  be  granted;  but  if  the  sureties  do  not  appear 
on  the  day  set  by  the  court  for  the  hearing  of  their  applica- 
tion, it  may  be  treated  as  abandoned  and  dismissed.^  Where 
the  surety  on  an  administrator's  bond  is  discharged,  and  a 
new  bond  given,  the  surety  is  held  not  liable  for  moneys 
foimd  due  the  estate  on  a  settlement  of  the  administrator's 
accounts  made  thereafter,  when  it  is  not  shown  that  the  breach 
occurred  before  the  discharge;  and  such  breach  will  not  be 
presumed  upon  proof  that  the  administrator  received  funds 
before  the  discharge,  where  it  also  appears  that  he  afterwards 
paid  out  a  much  larger  sum.^  Where  the  settled  accounts  of 
an  admioistrator  show  that  assets  ample  to  pay  all  intestate's 
debts  came  into  his  hands,  held' not  premature  to  decree 
against  his  sureties  without  first  taking  accounts  in  the  suit.*^ 
The  settlement  of  a  deceased  administrator's  accounts  made 
before  the  appointment  of  an  administrator  on  his  estate,  held 
not  binding  upon  his  sureties,  and  cannot  be  made  the  basis 
of  an  action  against  them.®  An  administrator  and  his  sure- 
ties may  be  joined  in  a  suit  against  the  administrator  for  an 
account  and  settlement,  and  for  judgment  against  the  sure- 
ties for  the  balance  found  due  upon  the  settlement  of  such 
accounts  A  surety  on  the  ofScial  bond  of  an  administrator, 
when  sued  to  compel  a  settlement  of  the  administration  of 
his  deceased  principal,  may,  it  is  held,  assert  all  the  rights 
and  defenses  that  would  have  been  available  to  his  principal, 
and  is  burdened  with  aU  the  duties,  liabilities  and  presump- 
tions that  attached  to  the  latter  in  his  fiduciary  capacity.®  In 
an  action  against  the  sureties  on  a  trustee's  bond  to  recover  a 
balance  arising  from  a  sale,  held  no  defense  to  the  sureties 
that  the  minor  did  not  inform  them  that  the  trustee  had  be- 
eome  peeuniarily  embarrassed  and  that  he  had  declined  to  ac- 

2  Qower  v.  Bhelton,^  16  B.  J.  Lea  «  State  v.  Drake,  52  Ark.  350. 

(Tenn.)   052.  7  Donokne  v.  Boberts,  1  Fed.  Bep. 

•  AJJm  r-.  Sanders,  34  N.  J.  Bq.  ^^  (Oir.  Ct.  E.  D.  Mo.),  foUowing 

20S.  Payne  v.  Hook,  7  Wall.  425,  and 

^Beaffd  v.  Both,  35  Fed.  Bep.  397  W  Wall.  252. 

(Cn&  Ct.  E.  D.  Ark.).  sBaines  v.  Barnes,  64  Ala.  375. 

B  Korriaon  v.  LaveU,  81  Ya.  519. 
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cept  investments  made  for  bim  by  the  trustee.^  Neither  is  it  a 
defense  that  there  might  have  been  a  conversion  of  funds  be- 
fore the  bond  sued  on  was  exeeuted.^^  In  an  action  for  breach 
of  an  executor's  bond,  the  sureties,  as  a  defense  pro  tanto,  can- 
not claim  that  they  are  liable  only  to  the  extent  of  the  funds 
of  the  estate  in  the  hands  of  the  executor  at  the  date  of  the 
execution  of  the  bond.*^  Sureties  on  the  bond  of  a  trustee 
stand  bound  for  the  defaults  and  fraud  of  the  trustee,  and 
have  no  right  to  any  favor  or  immunity  that  would  not  be 
accorded  to  the  trustee.^^ 

§  728.  Statute  of  linutations  as  affecting  sureties  on  oflScial 
bonds. — The  question  as  to  when  the  statute  of  limitations 
begins  to  run  in  favor  of  the  sureties  on  an  official  bond  has 
been  variously  decided  by  different  courts,  and  sometimes 
by  the  same  court.  Thus,  in  California  it  was  held  in  one 
case  that  the  statute  did  not  run  until  the  expiration  of  the 
official  term  of  the  principal; ^^  while  in  Alabama  it  was  held 
that  the  statute  commenced  running,  not  from  the  termina- 
tion of  the  principal's  term  of  office,  which  in  this  case  was  a 
sheriff  and  ex  officio  guardian  or  administrator,  but  from  the 
final  settlement  of  his  accounts  as  such  administrator  or  guard- 
ian.14  Again,  the  California  court  held  in  another  case  that  the 
statute  commenced  running  from  the  time  of  the  principal's 
dereliction  of  duty;  i*^  while  the  Alabama  court  held  that  the 
statute,  as  against  the  sureties  of  an  administrator  or  guardian, 
commenced  running,  not  from  the  date  of  the  actual  misfeas- 
ance or  malfeasance  of  the  principal,  but  from  judicial  ascer- 
tainment rendered  on  final  accounting.*®  In  Missouri  and 
Louisiana  it  is  held  that  the  statute  does  not  run  until  there 


9  Forrester  v.  State,  46  Md.  154. 
And  see,  also,  to  this  point,  State 
V.  Howarth,  48  Conn.  207. 

10  State  V.  Howarth,  48  Conn. 
207. 

Instate  V.  Jones,  82  Mo.  509. 

12  In  re  Gaston,  Trustee^  35  N.  J. 
Eq.  60.  See,  for  miscellaneous 
cases  further  involving  the  liability 
of  sureties  on  the  bonds  of  admin- 
istrators, Sharpe's  Ex'r  v.  Bock- 
wood,  78  Va.  24;  Mitchell  v.  Beck- 
er, 59  Calif.  558;  In  re  Estate  of 


Connolly,  73  Calif.  423;  CoUier  v. 
Leonard,  59  Ga.  497;  Deobold  v. 
Oppermann,  111  N.  Y.  531. 

18  People  V.  Van  Ness,  79  Calif. 
84. 

14  Adams  v.  Jones,  68  Ala.  117. 

"People  V.  Burkhart,  76  Calif. 
607. 

16  Adams  v.  Jones,  68  Ala.  117; 
Bonner  v.  Young,  68  Ala.  35.  And 
to  similar  effect,  generally,  that 
the  statute  does  not  run  until  there 
has     been     a     final     adjudication 
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has  been  a  demand  of  payment,  and  the  principal  by  this 
means  put  in  default.^  ^  The  later  Missouri  decisions  hold, 
however,  that  the  statute  does  not  run  until  after  final  judg- 
ment.^ ^  Where  a  limitation  statute  declared  that,  as  against 
the  sureties  on  a  guardian's  bond,  no  action  thereon  could  be 
maintained  unless  brought  within  a  certain  fixed  period  after 
the  discharge  of  the  guardian,  it  was  held  that  the  death  of 
the  guardian  operated  as  a  discharge  within  the  meaning  of 
the  law,  and  the  limitation  in  favor  of  the  sureties  began  to 
run  from  the  date  of  the  death.*®  In  an  action  on  a  sheriff's 
bond  for  failure  to  pay  over  the  county  taxes,  the  bar  of  the 
statute  of  limitations  was  held  not  removed  because  one  of  the 
sureties  paid  a  part  of  the  sum  due  on  an  agreement  with  the 
chairman  of  the  board  of  commissioners  that  he  should  be  re- 
lieved from  further  liability.^  "Where  suit  was  brought 
against  the  sureties  of  a  late  sheriff  to  recover  the  amount  of 
judgment  rendered  against  him,  and  the  sureties  interposed 
the  statutory  bar  as  a  defense,  held  that,  while  it  was  true  that 
the  sureties  were  not  sued  within  the  period  of  limitation  pre- 
scribed by  the  statute  from  the  day  of  the  commission  of  the 
act  complained  of,  yet  from  their  principal,  the  sheriff,  was, 
and  this  interrupted  prescription  as  to  them.  The  court  said 
judicial  pursuit  as  to  the  principal  interrupted  prescription 
as  to  the  surety,  and  suit  against  the  surety  interrupted  it  as  to 
the  principal.2^ 

§  729.  Whether  demand  necessary  to  charge  surety  on  oflB- 
dal  bond. — ^It  is,  as  a  general  rule,  unnecessary  to  allege  or 
prove  a  demand  upon  the  principal,  in  order  to  maintain  an 
action  against  the  sureties  on  his  ofScial  bond.^^  Thus  in  an 
action  against  the  surety  of  an  executor  or  administrator  or 


against  the  principal,  see  Martin 
V.  Tally,  72  Ala.  ^3;  Wright  v. 
Langj  66  Ala.  389;  Eatman  v.  Eat- 
man,  82  Ala.  223,  2  So.  Bep.  720. 

17  State  V.  Daily,  4  Mo.  App.  172; 
Sehaeifer  v.  Bemero,  11  Mo.  App. 
562;  State  v.  Lidwell,  11  Mo.  App. 
567;  Kirk  v.  Sportsman,  48  Mo. 
383;  Soule  v.  Norwood,  Adm'r,  30 
La.  Ann.  486. 

Instate  v.  Finn,  23  Mo.  App. 
290;  State  v.  Finn^  98  Mo.  532. 


i»  Hudson  V.  Bishop,  32  Fed.  Eep. 
519  (Cir.  Ct.  N.  Dist.  Iowa,  E.  D.) ; 
same  case  on  rehearing,  35  Fed. 
Bep.  820. 

20  Hewlett  v.  Schenck,  Jr.,  82  N. 
C.  234. 

21  Cohen  v.  Golding,  27  La.  Ann. 
77. 

22Cobnm  v.  Brooks,  78  Calif. 
443;  and  see  Chafoin  v.  Bich.  77 
Calif.  476. 
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guardian  to  recover  for  assets  alleged  to  have  been  converted 
by  the  principal^  it  is  unnecessary  to  allege  that  a  demand  for 
the  same  has  been  made.^^  So  where  a  county .  treasurer 
failed  to  deliver  public  funds  in  his  hands,  held,  that  his  sure- 
ties were  liable,  without  any  express  demand  therefor.**  And 
in  an  action  against  the  sureties  on  an  injunction  bond,  con- 
ditioned for  the  payment  of  whatever  damages  might  be  seos- 
tained  by  reason  of  the  injunction,  held,  lumecessary  to  allege 
a  demand.2»  Neither  is  it  necessary  to  allege  and  prove  a  de- 
mand and  refusal,  in  an  action  against  the  sureties  of  a  sheriff, 
nor  to  allege  judgment  obtained  against  the  sheriff.*^  But  it 
is  held  that  before  suing  the  sureties  of  a  clerk  of  court  for 
moneys  payable  to  private  individuals,  received  under  color 
of  his  ofBice',  a  demand  is  necessary;  tiiough  of  course  if  he 
converted  the  moneys  no  demand  is  necessary .^^ 

§  730.  Proceedings  on  official  bond— Pleading— Judgment — 

Sureties  on  an  ofScial  bond  can  only  be  subjected  to  liability 
when  they  are  regularly  brought  into  court  as  defendants, 
and  have  had  an  opportunity  to  contest  the  claim  against 
them.^®  A  joint  action  on  an  ofScial  bond  cannot  be  main- 
tained, if  it  appears  that  any  one  of  the  sureties  thereon  is 
not  liable.^*  Sureties  on  different  bonds  given  for  successive 
terms  cannot  be  joined  as  defendants  unless  it  appears  that 
each  defendant  has  an  interest  in  some  matter  common  to  all.^ 
A  complaint  against  the  sureties  on  an  official  bond  need  not 
allege  that  the  principal  took  the  oath  of  office,  if  it  appears 
that  he  entered  upon  its  duties  and  when  so  acting  committed 
a  breach.^^    When  a  breach  is  assigned,  it  nrast  be  predicted 


2S  Nelson,  Adm'r,  v.  Corwin, 
Adm'r,  59  Ind.  489;  Higgins, 
Adm'r,  y.  State,  87  Ind.  282. 

**  County  of  Bedwood  v.  Tower, 
28  Minn.  45. 

-  26  Bosendorf  v.  Mandel,  18  If  ev. 
129. 

28  State  ex  rel.  Slay  v.  Williams, 
19  S.  C.  62.  To  the  effect  that 
surety  on  an  official  bond  may  be 
sued  without  first  obtaining  judg- 
ment against  principal,  see  Cassady 
V.  Trustees  of  Schools,  105  HI.  560. 

arpurman  v.  Timberlake,  93  N. 


C.  66.  To  the  effect,  however,  that 
a  demand  Is  necessary  before  suing 
clerk  of  court,  see  Toakley  v.  King, 
10  B.  J.  Lea  (Tenn.)  67. 

28  Bitting  V.  Moore,  53  Iowa  593. 

2»  Detroit  v.  Honghton,  42  Mich. 
459. 

«o  State  V.  Turner,  49  Ark.  311. 
And  to  similar  effect,  see  Oglesby's 
Sureties  v.  State,  73  Tex.  658,  ad- 
hering to  Screwmen's  Benev.  Ass'n 
V.  Smith,  70  Tex.  160. 

81  Mowbray  y.  State  ex.  roL  City 
of  Peru,  88  Ind.  324 
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Ujfon  Bome  official  misconduct  of  the  principal.^^  The  bond 
itself,  or  a  copy  thereof,  must  be  filed  with  the  complaint 
against  the  sureties  as  an  exhibit.^^  The  judgment  in  a  joint 
action  on  an  official  bond  may  be  against  any  number  of  the 
defendants,  but  several  actions  on  such  bond  cannot  be  main- 
tained.^ So  the  judgment  should  be  for  the  penalty  of  the 
bond,  to  be  discharged  by  the  payment  of  the  sum  found  to 
be  due  from  the  principal  obligor.**^  It  should  not  be  in  the 
ordinary  form  for  the  recovery  of  money,  but  should  fix  the 
amount  of  the  defalcation  and  give  separate  judgment  against 
each  of  the  sureties  for  the  full  amount  of  his  liability,  includ- 
ing costs,  and  close  with  a  proviso  that  the  judgment  shall  be 
satisfied  by  the  collection  or  payment  of  the  amount  of  the 
defalcation  and  costs.^^  Where  principal  and  surety  on  an 
official  bond  are  sued  together,  the  judgment  as  to  the  prin- 
cipal is  res  adjudicata  as  to  the  sureties,  and,  within  the  limit 
of  the  amounts  for  which  they  are  held  under  the  terms  of 
their  bond,  they  are  bound  to  make  good  the  entire  judgment 
against  the  principal,  including  the  penalty.^^ 

§  731.  Liabilily  of  sureties  on  bonds  of  ex.  officio  officers. — 

Sureties  on  the  official  bond  of  a  city  clerk,  who  by  the  city 
charter  was  also  ex  officio  register  of  licenses  of  the  city,  are 
held  liable  for  the  embezzlement  by  him  of  license  fees  re- 
ceived by  him  as  such  register  of  licenses.^  **The  sureties 
had  notice  from  the  charter  itself  that  the  duties  of  the  latter 
office  devolved  upon  the  city  clerk  and  were  part  of  the  duties 
of  his  office,  and  they  therefore  contracted  that  he  would 
faithfully  discharge  the  duties  of  the  office  of  register  of  li- 
censes. A  surety  on  an  official  bond  must  be  held  to  have 
contracted  with  reference  to  the  obligations  devolved  upon  his 
principal  by  law.*'  ^  When  by  statute  a  sheriff  was  ex  officio 
tax  collector  and  he  made  default  in  the  latter  office,  held, 
the  sureties  on  his  official  bond  as  sheriff  were  liable.^^     The 

s'Orman  v.   City  of   Pueblo,   8  •«Heppe   v.   Johnson,    73    Calif. 

Colo.  202.  265. 

ss  MiUer  v.  State  ex.  reL  Jerauld,  ^^  Eastin  &  Breanx  v.  Board  of 

63  Ind.  210.  Sehool  Directors,  40  La.  Ann.  705. 

MByan  v.  State  Bank,  10  Neb.  ssYan  Yalkenbergh  v.  Paterson, 

524.  47  N.  J.  Law  146. 

«» Wan  T.  Covington,  83   N.  C.  »» The  Chancellor,  p.  147. 

144«  40  Board  of  Education  v.  Cain, 
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sureties  on  the  ofBieial  bond  of  a  sheriff  who  was  ex  officio  tax 
collector  were  held  not  released  by  a  legislative  extension  of 
the  time  within  which  the  sheriff  was  required  to  settle  and 
account  for  money  collected  by  him  in  virtue  of  his  office  as 
tax  collector.^^  Where  a  statute  provided  that  the  marshal  of 
a  town  should  be  ex  officio  tax  collector  thereof,  held,  that  for 
a  default  of  such  officer  as  tax  collector,  the  sureties  on  his 
official  bond  as  marshal  were  liable.^^  tj^^  sureties  upon  the 
official  bond  of  a  coroner  are  held  liable  for  his  acts  while  he 
is  acting  as  ex  officio  sheriff,  under  a  statute  authorizing  him 
to  act  as  such  when  there  was  no  sheriff.'**  Where  a  statute 
provided  that  a  probate  judge  should  be  ex  officio  county 
treasurer,  it  was  held  that  his  bond  as  judge  of  probate  cov- 
ered his  duties  as  county  treasurer,  and  that  his  sureties  would 
be  liable  thereon  for  any  breach  of  its  conditions  in  the  dis- 
charge of  the  duties  of  either  office.^*  The  sureties  on  the 
official  bond  of  a  state  treasurer  were  held  not  liable  for  his 
defaults  as  ex  officio  commissioner  of  insurance.**^ 

§  732.  Liability  of  sureties  an  bonds  of  recdvers. — The  bond 
of  a  receiver  appointed  by  the  federal  court  for  Tennessee  was 
held  not  vitiated  because  the  sureties  thereon  were  residents 
in  a  different  state — as  Missouri.*     The  sureties  upon  a  re- 


28  W.  Va.  758.  See,  however,  to 
contrary  effect.  Cooper  v.  People,  85 
lU.  417;  State  v.  Matthews,  57 
Biiss.  1. 

41  Prairie  v.  North,  78  N.  C.  169, 
approved  in  North  v.  Cox,  89  N.  C. 
44. 

*2Eedwood  City  v.  Grimmen- 
stein,  68  Calif.  512.  But  see  City 
of  Harrisonville  v.  Porter,  76  Mo. 
358. 

48  Tieman  v.  Haw  et  al.,  49  Iowa 
312. 

44  Clay  County  v.  Simonsen  et 
al.,  1  Dak.  403.  But  see,  contra, 
Territory  v.  Eitter,  1  Wyom.  318. 
To  the  effect  that  the  sureties  on 
the  bond  of  register  in  chancery 
are  not  liable  for  a  default  of  their 
principal  while  acting  in  the  ca- 
pacity of  probate  judge,  see  Mc- 
Kee  V.  Griffin,  66  Ala.  211. 


45  State  V.  Thomas,  88  Tenn.  (4 
Pickle)  491.  See,  on  the  subject- 
matter  of  this  section,  People  v. 
Gardner,  55  Calif.  304;  People  v. 
Burkhart,  76  Calif.  606  j  People  v. 
Hoover,  92  lU.  575,  in  which  case 
a  divided  court  held  that  where  a 
county  treasurer  was  by  statutes 
ex  officio  county  collector  and  re- 
quired to  give  a  separate  bond  for 
the  performance  of  his  duties  as 
county  collector,  the  sureties  on 
his  official  bond  as  treasurer  were 
not  liable  for  his  failure  to  ac- 
count for  money  which  he  had  re- 
ceived as  county  collector  and  with 
which  he  had  not  yet  charged  him- 
self as  treasurer  in  his  monthly  re- 
port to  the  county  clerk. 

1  Taylor  v.  Life  Association  of 
America,  3  Fed.  Bep.  465  (Cir.  Ct« 
W.  D.  Tenn.). 
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ceiver's  bond  are  held  not  liable  thereon  until  their  principal 
or  his  administrator  has  been  called  to  an  account  ;^  the  proper 
practice  being  to  first  apply  to  the  court  for  a  rule  on  the  re- 
ceiver to  render  his  account,  and  if  he  fails  to  comply  with 
the  order  of  the  court  in  this  respect,  such  failure  is  then  a 
breach  of  his  bond  upon  which  suit  may  be  brought  by  leave 
of  court.^  The  surety  of  a  receiver  in  chancery  is  concluded 
in  a  suit  at  law  on  the  bond  by  the  amount  found  due  on  an 
account  taken  in  chancery,  he  having,  by  due  notice,  had  an 
opportunity  to  intervene  in  the  taking  of  such  account.*  A 
receiver,  after  executing  his  official  bond  but  before  making 
his  report,  died.  In  a  rule  to  show  cause  why  a  decree  should 
not  be  entered  against  the  sureties  and  his  administrator  for 
a  sum  found  to  be  due,  it  was  held  that  such  rule  should 
have  been  quashed;  that  the  sureties'  liability  could  be  en- 
forced only  by  an  action  on  their  bond  in  a  common-law  court 
where  they  could  make  defense;  and  that  the  order  for  the 
payment  of  said  sum,  so  obtained  by  rule,  was  a  departure 
from  established  modes  of  procedure  and  was  void.^  Where 
a  receiver's  bond  was  conditioned  that  the  receiver  should 
faithfully  execute  his  trust  and  make  payments  as  directed 
by  order  of  court,  it  was  held  sufficient  to  sustain  an  action  for 
breach  thereof,  against  the  sureties,  to  prove  orders  granted 
upon  notice  to  the  receiver  and  after  he  had  been  heard,  di- 
recting him  to  pay  a  certain  sum,  and  adjudging  him  in  con- 
tempt for  failure  to  do  so.®  Where  a  receiver  committed  to 
prison  for  not  paying  over  money  in  his  hands  in  obedience 
to  order  of  court,  is  released  with  the  assent  of  the  party  to 
whom  it  was  ordered  to  be  paid,  when  he  was  able  to  pay, 
such  assent  and  release,  and  the  subsequent  insolvency  of  the 
receiver,  held  not  to  discharge  the  surety  on  his  bond.'' 

2  French  v.  Bauchy,  57  Hun  100;  sureties  on  his  bond  as  temporary 
Bank  of  Washington  t.  Creditors,  receiver  remain  liable  for  his  de- 
86  N.  0.  323.  faults  as  permanent  receiver. 

s  Bank  of  Washington  v.  Credit-  «  Ball  v.  Chancellor,  47  N«  J.  Law 

ors,  86  N.  C.  323.     See,  also,  Gra-  125. 

ham  ▼.  Noakes,  L.  B.,  1895,  1  Ch.  b  Thurman  t.  Morgan,  79  Ya.  367. 

66.     In  Jones  v.  Blun,  145  N.  Y.  « Titus  v.  FairchUd,  17  J.  &  S. 

333,  39  N.  E.  Bep.  954,  it  was  held  (N.  Y.  Super.  Ct.)  211. 

that  when  a  temporary  receiver  is  ^  Hawkins   v.   Mims'    Adm'r   et 

cOBttoned  as  permanent  receiver,  the  al.,  36  Ark*  145.    That  a  receivei 
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§  733.  Liability  of  snretieB  on  boncUi  of  aasignees. — ^The  sure* 
ties  upon  the  bond  of  an  assignee  are  held  concluded  by  a  de« 
cree  of  eonrt  upon  final  accounting,^  and  until  there  has  bees 
an  accounting  by  an  assignee  for  the  benefit  of  creditors  thti 
sureties  on  his  bond  are  held  not  discharged,  even  after  a  com« 
position  by  all  the  creditors.®  And  upon  such  proceedings  foi* 
an  accounting  all  persons  interested  must  have  had  notice,  and 
the  statutory  requirements  governing  the  discharge  of  the  as* 
signee  and  his  sureties  must  have  been  complied  with.*®  The 
sureties  on  the  bond  of  an  assignee  are  liable  for  the  failure 
of  their  principal  to  pay  attorneys'  fees  as  directed  by  the 
final  decree  on  accounting  to  be  paid  by  him  out  of  the  funds 
of  the  original  estate.**  A  surety  on  an  assignee's  bond  is 
bound  to  answer  for  all  money  due  from  his  principal.  Thus, 
after  damages  have  been  assessed  against  an  assignee  and  his 
surety,  the  surety  cannot  have  the  amount  of  a  creditor's 
claim  deducted  therefrom  on  the  ground  that  it  was  not  pre- 
sented to  the  assignee  under  oath,  where  such  claim  was  al- 
lowed  and  included  in  all  of  the  assignee's  accounts  and  no 
creditor  objected  thereto.*^  Where  an  ofScial  assignee  in  in- 
solvency gave  bond  with  sureties  pursuant  to  statute,  and 
certain  creditors  had  duly  appointed  him  to  be  creditors'  as- 
signee under  statute,  but  had  not  required  him  to  give  security 
as  such  creditors'  assignee,  it  was  held  that  the  sureties  on 
his  bond  given  as  official  assignee  continued  liable  for  his 
dealings  with  the  estate  and  were  not  discharged  by  reason 
of  such  appointment  as  creditors'  assignee.*®  The  sureties 
on  the  bond  of  a  defaulting  assignee  cannot;  restrain  proceed- 
ings against  them  because  other  actions  have  been  broiight, 


is  not  a  creditor  within  the  mean- 
ing of  a  statute,  see  Davis'  Adm'r 
V.  Snead,  33  Gratt.  (Va.)  705. 

»Garver  v.  Tisinger,  46  Ohio  St. 
56. 

»In  re  Yeager,  10  Baly  (N.  Y. 
Com.  Pleas)  7;  In  re  Dryer,  10 
Daly  (N.  Y.  Com.  Pleas)  8.  But 
see  quaere,  whether  an  accounting 
is  a  prerequisite  to  an  action 
against  the  sureties  on  the  bond  of 
an  assignee  in  insolveney,  Adams 


V.  Hyams,  8  Fed.  Eep.  417  (Clr. 
Ct.  D.  Conn.). 

10  In  re  Merwin,  10  Daly  (N.  Y. 
Com.  Pleas)  13;  In  re  Lewenthal, 
10  Daly  (N.  Y.  Com.  Pleas)  14;  In 
re  Groencke,  10  Daly  (N.  Y,  Com. 
Pleas)  17. 

^  Van  Slyck  v.  Bush,  123  N.  Y. 
47,  reversing  24  J.  &  a  (N.  Y* 
Super.  Ct.)  478. 

12  SteUe  's  Case,  34  N.  J.  Eq.  108. 

18  Armstrong  v«  Forster^  6  Out 
(Can.)  129^ 
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when  the  aggregate  amounts  sought  to  be  recovered  greatly 
exceed  the  amounts  for  which  they  became  surety.^* 

§  734.  Liabilities  of  sureties  on  bonds  of  county  recorder 
and  register  of  deeds — ^Notary  public— Master  in  chancery. — 

Where  a  county  recorder,  in  the  recording  of  an  instrument 
containing  the  words  '*five  hundred  dollars,"  recorded  the 
same  as  ''two  hundred  dollars,"  held,  that  such  recorder  had 
not  faithfully  discharged  the  duties  required  of  him  by  law, 
and  that  for  such  mistakes  the  sureties  on  his  bond  were  liable 
in  damages  to  the  injured  person  under  a  statute  imposing 
liability  in  such  cases.^*^  So  where  a  register  of  deeds  recorded 
a  mortgage  securing  ''one  thousand  dollars"  as  ."one  hun- 
dred dollars,"  it  was  held  the  sureties  on  his  official  bond  were 
liable  in  damages.^®  Where  a  notary  public  affixed  a  false 
certificate  of  acknowledgment  to  a  mortgage,  to  which  he  had 
signed  the  names  of  the  mortgagors  without  authority,  and 
which  he  represented  to  the  agent  of  the  mortgagee,  of  whom 
he  had  negotiated  the  loan,  as  genuine,  whereby  he  received 
the  money  as  agent  of  the  mortgagors  for  that  purpose,  held, 
that  his  sureties  were  liable  on  his  bond.^^  It  has  been  held 
that  the  sureties  of  a  master  in  chancery  who  had  agreed  to 

1^  Craig  V.  Milne,  25  Grant's  Gh.  that  the  assignee  '^ should  well  and 

(Can.)    259.     The   sureties   on   the  faithfullj  perform  all  the  duties  as 

bond  of  an  assignee  in  insolvency  such   assignee  and  pay  such   dam* 

are  not  liable  for  the  assignee 's  con-  ages  as  may  accrue  from  his  failure 

vertiDg  to  the  use  of  the  estate  the  to  do  so." 

property  of  another  than  the  insol-  is  State  ex  rel.  Lowry  y.  Davis  et 

▼ent.    Best  v.  Johnson,  78  Cal.  217,  al.,  96  Ind.  539;  Lowry  y%  Smith, 

20  Pac.  Bep.  415,  3  L.  B.  A.  168  and  97  Ind.  466. 

note.    In  Andrews  ▼.  Ford,  106  Ala.  i«  Kivett  v.  Young,  106  N.  C.  567. 

173,  17  8o.  Bep.  446,  an  insolvent  i7  People  v.  Butler,  74  Mich.  643. 

corporation  made  an  assignment  for  In  Heidt  v.  Minor,  113  Calif.  385, 

the  benefit  of  its  creditors.    The  as-  45  Pac.  Bep.  700^  a  notary  public 

signee,   after   giving   a   bond   with  certified   that   a   forged   mortgage 

sureties  running  to  the  assignor,  in-  was  duly  acknowledged  before  him 

stead  of  to  the  register  as  required  and    thereby   induced   plaintiff  to 

by  statute^  left  the  state  without  buy  it.     The  supposed  maker  did 

administering  the  trust.    Held,  that  not  own  the  land  described  in  the 

a  simple  contract  creditor   of  the  mortgage,  but  was  solvent,  so  that 

corporation  was  entitled  to  a  decree  the   mortgage,    if   genuine,    could 

for  a  specific  performance  of  the  have   been   coUected.     Held,   that 

trust  and  enforcement  of  the  liabM-  the  sureties  on  the  notary's  bond 

ity  of  the  sureties  on.  the  assignee's  were  liable  in  the  fufl  amount  of 

bond,  which  bond  was  conditioned  the  mortgage  note. 
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aecept  $50  for  making  a  partition  sale  and  had  so  reported 
to  court,  were  liable  for  the  difference  between  that  amonnt 
and  the  regular  fee  of  $200  upon  proof  that  he  had  retained 
$200  out  of  the  proceeds  of  the  sale.^® 

§  735.  Sureties  on  internal  revenue  wd  cnstams  collectors' 
bonds. — The  sureties  on  the  official  bond  of  an  internal  revenue 
collector,  conditioned  to  account  for  and  pay  over  to  the  United 
States  all  public  money  which  may  come  into  his  hands  or 
possession,  are  held  liable  for  moneys  paid  to  their  principal 
by  a  corporation  for  taxes  long  past  due  the  United  States, 
and  received  by  the  collector  as  such,  and  for  which  he  gives 
his  receipt.  Such  money  is  the  property  of  the  United  States, 
and  within  the  meaning  of  the  bond  is  public  money.^®  The 
sureties  on  the  bond  of  an  internal  revenue  collector  are  held 
liable  for  ganger's  fees  received  by  the  collector .^^  Where  a 
collector  of  internal  revenue  gave  bond  September,  1864,  to 
the  United  States,  with  sureties,  conditioned  for  the  payment 
of  the  money  received  by  him  for  stamps  sold,  and  the  return 
of  those  not  sold,  which  had  been,  or  might  be,  delivered  to 
him  under  the  act  of  congress  of  1863,  and  the  act  had  been 
repealed  in  June,  1864,  held,  the  liability  of  the  sureties  was 
limited  to  the  stamps  delivered  to  him  before  the  repeal  of 
the  act  of  1863.^^  In  a  writ  upon  the  official  bond  of  a  col- 
lector of  internal  revenue  against  the  sureties  thereon,  tran- 
scripts from  the  books  of  the  treasury  department  of  the  ac- 
counts, being  in  proper  form  and  duly  certified,  are  held  ad- 
missible in  evidence.^  But  the  sureties  may,  by  other  treas- 
ury transcripts  show  that  their  principal's  default,  in  whole  or 
in  part,  occurred  during  another  term  than  the  one  for  which 
they  are  sureties.*^  Where  two  sureties  for  a  defaulting  cus- 
toms collector  paid  the  debt,  they  are  held  entitled  to  be  sub- 
rogated to  the  right  of  priority  of  the  United  States  in  the 
payment  of  the  debt,  as  against  the  estate  of  another  surety, 
who  had  died  before  the  insolvency  of  the  principal.**    Where 

18  Greser  v.  People,  36  OL  App.  S2  United  States  v.  Stone,  106  U. 
415.  S.  625.     And  see,  upon  the  same 

19  King  ▼.  United  States^  09  U.  subject,  Chadwiek  t.  United  States, 
S.  229.  3  Fed,  Bep.  (Cir.  Ct.  D.  Mass.)  760. 

so  Sonle  y.  United  States,  100  U.  ^  United!  States  v.  Stone,  106  U. 

8.  8.  S.  525. 

u  United  States  y.  Hongh,  103  24Bobert8on   v.   Trigg's  Adrn'r* 

U.  S.  n.  32  Gratt.  (Va.)  76. 
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there  were  six  sureties  to  the  bond  of  a  collector  of  customs, 
two  of  whom  were  insolvent  at  the  time  of  the  collector's  death, 
and  two  of  the  solvent  sureties  paid  the  debt,  they  were  held 
entitied  to  recover  from  the  estate  of  the  deceased  collector  one- 
fourth  of  what  they  had  paid.^* 

§  736*  United  States  Marshal— Postmaeter.— Sureties  on  the 
bond  of  a  United  States  marshal  are  held  not  liable  for  the 
violent  acts  of  their  principal — as  for  an  alleged  false  impris- 
onment—done in  the  line  of  his  official  duty.2«  But  the  taking 
by  a  Unitt;d  States  marshal  upon  a  writ  of  attachment  on  mesne 
process  against  one  person,  of  the  goods  of  another,  is  held 
to  be  a  breach  of  the  condition  of  Lis  official  bond  for  which 
his  sureties  are  liable.^  Where  a  private  person  in  his  own 
name  brings  suit  against  a  marshal  and  the  sureties  on  his 
bond  for  official  default,  the  judgment  should  be,  not  for  the 
penally,  but  for  his  damages  legally  assessed  ilnder  congres- 
sional legislation,  and  such  suit  and  judgment  thereon  are  for 
his  sole  use.  But  if  the  suit  be  in  the  name  of  the  United 
States  the  judgment  is  for  the  penalty.*'  Where  a  postmaster 
rented  a  postoffice  for  the  government  at  $1,000  per  year,  and 
received  a  secret  rebate  of  $150  from  his  landlord,  and  also 
sublet  portions  of  the  space  so  rented  for  a  news  stand  and  a 
confectionery  stand,  and  received  rent  therefor,  it  was  held 
that  he  and  the  sureties  upon  his  bond  were  liable  to  the  gov- 
ernment for  the  rebate  and  the  rent.*®  Sureties  on  a  bond 
given  by  a  postmaster,  conditioned  that  he  "shall  not  commit 
any  theft,  larceny,  robbery,  embezzlement  of,  or  lose,  or  destroy, 
or  commit  any  malfeasance,  misfeasance,  or  neglect  of  duty, 
from  which  may  arise  any  theft,  larceny,  robbery,  or  embezzle- 
ment, loss  or  destruction  of  any  money,  goods,  chattels,  valu- 
ables, or  effects,  or  of  any  letter  or  parcel  containing  the  same, 
which  may  come  into  his  custody  or  possession  as  such  post- 
master," are  held  not  liable  thereon  where  the  postmaster 
opened  several  letters,  and  took  therefrom  certain  checks  and 

^Boberson    v.    Trigg's    Adm'r,  ss  Hagood  ▼.  Blythe,  37  Fed.  Bep. 

82  Gratt.  (Va.)  76.  249  (Cir.  Ct.  D.  S.  C). 

M  CUnton  T.  Nelson,  2  Utah  Terr.  2»  United    States    v.    Baylor,    31 

284.  Fed.    Bep.    543    (Cir.    Gt.    E.    D. 

trlaanmon  v.  Feusier,  111  TJ.  8.  Mieh.). 
17,  ezhanstive  review  of  the  an- 
thoritiea 
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forged  the  payee's  names  as  indorsers  thereof,  and  had  them 
cashed  by  a  bank  upon  guarantying  the  genuineness  of  such 
indorsements,  for  the  reason  that  the  forgery  and  postmaster's 
guaranty,  and  not  the  larceny,  were  the  proximate  causes  of 
the  losa.^ 

§  737.  Mail  Oontractors— Beceivers  of  Public  Money.— A  mail 
contractor  sublet  his  contract,  and  afterwards,  on  receiving 
a  quarterly  payment,  absconded,  without  paying  the  sub- 
contractor his  last  quarterly  dues.  The  contractor's  sureties 
were  permitted  by  the  postoflSce  department  to  fulfill  their  prin- 
cipal's  contract,  which  they  did  by  employing  the  sub-con- 
tractor to  continue  carrying  the  mails.  Held,  that  the  sureties 
were  not  liable  for  the  subcontractor's  dues  with  which  the 
contractor,  their  principal,  absconded.^^  The  sureties  on  a 
mail  contractor's  bond  to  the  United  States  are  responsible 
only  to  the  government  on  a  breach  of  the  bond ;  and  they  are 
not  responsible  to  a  citizen  for  a  failure  of  their  principal  to 
deliver  mail  packages,  whereby  damage  results.'^  "Where  a 
receiver  of  public  moneys,  in  his  accounts  with  the  govern- 
ment, charged  himself  with  moneys  which  he  or  his  agents 
had  received  as  the  purchase  price  of  public  lands,  but  which 
he  failed  to  pay  over  to  the  United  States,  held,  in  an  action  on 
his  bond,  that  the  sureties  could  not  defeat  a  recovery  by  set- 
ting up  irregularities  in  the  proceedings  by  which  the  entry 
of  the  lands  was  allowed.®^    Where  a  surveyor-general  or  re- 


80  Postmaster-General  v.  McGoU 
et  al.,  31  U.  C.  (C.  P.)  364.  In 
United  States  v.  Norton,  107  Fed. 
Bep.  412,  46  C.  C  A.  387,  action  on 
a  postmaster's  official  bond,  the 
declaration  charged  the  principal 
with  failing  to  account  for  $2,500 
actuallj  received  bj  him  for  money 
orders.  It  was  held  that  the  pro- 
duction of  money  orders  issued  from 
such  principal's  office  and  cashed 
at  other  offices  made  out  a  prima 
facie  case,  but  that  the  court  prop- 
erly directed  a  finding  for  defend- 
ants on  its  being  ''substantially 
conceded"  by  the  prosecution  that 
such  orders  had  been  issued  fraud- 
ulently l^  the  postmaster's  clerk, 


who  was  not  an  authorized  deputy, 
without  any  money  having  been  ac- 
tually paid  therefor  and  cashed  at 
other  offices  by  his  confederates. 
Amendments  to  the  declaration  set- 
ting up  the  facts  were  held  to  state 
a  new  cause  of  action  and  to  be 
barred  by  the  statute  of  limitations. 

81  Gillespie  v.  Lake  et  al.,  85 
Calif.  402.    No  privity  of  contract. 

82McBea  et  al.  t.  McWilliams, 
58  Tex.  328. 

88  Potter  V.  United  States,  107 
U.  8.  126.  Public  money  is  any 
money  that  comes  into  the  official's 
hands  with  which  the  government 
may  be  chargeable.  In  Smith  v. 
United  States,  170  U.  S.  372,  42  Lb 
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ceiver  or  register  of  a  land  office  is  in  default  in  the  discharge 
of  his  official  duties  after  the  expiration  of  his  commission,  and 
before  his  successor  enters  upon  the  duties  of  the  office,  the 
sureties  on  his  bond  are  made  liable  for  such  default  by  act 
of  congress  of  March  3, 1853.'* 

§738.  Sureties  on  bonds  of  township  officers — ^Tteasurers^ 
trustees,  commissioners,  etc. — Sureties  of  a  town  treasurer  are 
not  liable  for  defaults  not  occurring  during  the  time  covered 
by  their  bond,**^  but  a  bond  not  executed  until  near  the  close 
of  a  township  treasurer's  term,  but  antedated,  binds  his  sure- 
ties during  the  year  for  which  he  was  elected.*®  If  a  township 
treasurer,  acting  on  the  advice  of  the  board  of  directors,  loans 
school  moneys  on  less  security  than  required  by  statute,  held, 
the  sureties  on  his  bond  are  liable.'^  The  sureties  of  a  town- 
ship treasurer  are  held  not  discharged  from  liability  where 
their  principal  gives  a  note  to  his  successor  in  office,  as  repre- 
senting so  much  cash  on  hand,  and  it  subsequently  appears 
that  there  is  a  default.'®  The  sureties  upon  a  township  trus- 
tee's official  bond  are  held  not  liable  for  defalcations  which  oc- 
curred before  the  bond  was  given,  and  are  not  estopped  by 
the  accounts,  book  entries  or  reports  of  the  trustee  from  show- 
ing when,  in  fact,  a  defalcation  did  occur.'®    Where  a  statute 


Ed.  1074,  18  Snp.  Ct.  Bep.  626,'  af- 
firming 45  Pae.  Bep.  341,  the  re- 
ceiver of  public  money  in  the  Tucson 
Land  District  received  money  from 
persons  making  entries  for  which 
he  was  not  permitted  by  the  Land 
Department  to  give  a  receipt  or  to 
charge  himself  in  his  accounts  with 
the  government,  until  the  applica- 
tions had  been  finally  acted  npon. 
Upon  his  failure  to  account  for 
money  so  received  it  was  held  that 
the  government  was  chargeable  with 
moneys  so  paid  to  its  receiver;  that 
persons  making  entries  could  not  be 
required  to  pay  a  second  time,  and 
that  therefore  the  sureties  on  his  of- 
ficial bond  were  liable  for  it  as 
"public  money.'' 

>«  United  States  v.  Jameson,  16 
Fed«  Bep.  881  (Cir.  Ct.  D.  Neb.). 


M  Town  of  Bamet  v.  Abbott,  53 
Vt.  120. 

««Town  of  Barnet  v.  Abbott,  53 
Vt.  120. 

it  Board  of  Trustees  t.  Baker,  34 
Dl.  App.  620,  adhering  to  24  HI. 
App.  231.  The  sureties  of  a  county 
auditor  are  liable  for  the  issue  of 
fictitious  refunding  orders  by  one  of 
his  deputies.  Board  of  Commis- 
sioners of  Bamsey  Co.  v.  Elmund, 
Minn.,  Feb.,  1903,  93  N.  W.  Bep. 
1054;  Same  v.  Sullivan,  93  N.  W. 
Bep.  1056.  See,  also,  note  13,  S 
690. 

88  Henniker  v.  Wyman,  68  N.  H. 
528. 

88  Goodwine  v.  State,  81  Ind.  109, 
holding  it  no  breach  to  use  public 
funds  in  private  business  if  forth- 
coming when  called  for. 
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declared  vacant  the  offices  of  such  county  trustees  as  failed  to 
renew  or  execute  their  official  bonds  on  or  before  a  certain 
time,  and  to  meet  this  requirement  the  sureties  of  certain  trus- 
tees authorized  a  third  person,  under  power  of  attorney,  ''to 
sign  and  acknowledge  our  names  to  any  bonds,"  which  power 
of  attorney  was  also  executed  by  one  not  a  surety,  and  the 
attorney  in  fact  acknowledged  the  old  bonds  and  added  there- 
to the  name  of  the  person  so  executing  the  power  of  attorney, 
who  had  not  previously  been  a  surety,  it  was  held  that  the  old 
and  new  sureties  were  bound.*^  The  failure  of  sureties  upon 
a  township  drain  commissioner's  bond  to  justify,  pursuant  to 
statute,  held  not  to  create  a  vacancy  in  the  office,  if  the  bond 
had  been  approved  and  the  proper  oath  filed.**  The  sureties 
on  the  bond  of  an  officer  for  a  second  term  are  held  not  dis- 
charged from  liability  for  a  defalcation  during  that  term  on 
the  ground  that  the  board  of  supervisors  neglected  a  statutory 
duty  in  requiring  the  officer  to  produce  and  account  for  all 
public  funds  which  came  into  his  custody  during  a  prior  term, 

and  that  they  approved  the  bond  without  complying  with  the 
statute.*^ 

§739.  County  and  oily  officials — Street  superintendent — 
Sureties  liable  for  official  acts  only— When  equity  can  enforce 
liability  on  bond — ^Evidence. — ^Where  a  county  treasurer  loses 
public  funds  by  the  failure  of  a  reputable  bank  in  which  he 
has  deposited  it  in  good  faith,  the  sureties  on  his  bond  are  lia- 
ble.*   A  city  treasurer's  sureties  are  liable  where  a  warrant 


40  Jernegan  v.  Oray,  14  B.  J.  Lea 
(Tenn.)  536. 

41  People   V.   Benfield,   80   Mich. 
265. 

42  Palmer  v.  Woods,  75  Iowa  402. 
1  Swift  V.    Trustees   of   Schools, 

90  HI.  Apg.  221,  where  the  condi- 
tion "shall  faithfully  discharge  all 
the  duties  of  said  office  and  shall 
deliver  to  his'  successor  in  office 
•  •  all  moneys"  were  held  to 
impose  on  the  sureties  the  liability 
of  insurers.  In  Lamb  v.  Dart,  108 
6a.  602,  34  S.  E.  Bep.  160,  a  county 
treasurer  voluntarily  and  in  good 
faith  deposited  public  moneys  in 
two  banks  that  were  ''recognized 


by  the  public  as  being  entirely 
solvent."  By  their  failure  the 
county  lost  over  $7,000.  Held,  that 
the  treasurer  and  the  sureties  on 
his  official  bond  were  liable.  ''The 
condition  of  the  bond,"  said  the 
court^  "is  that  John  P.  Lamb  shall 
faithfully  discharge  all  the  duties 
of  the  office  of  county  treasurer; 
in  that  event  the  obligation  to  be 
void,  otherwise  to  remain  in  full 
force.  Among  his  obligations  as 
county  treasurer  it  was  his  duty 
to  pay  over  to  his  successors  in  of- 
fice the  balance  of  all  the  county 
funds  he  has  received,  after  de- 
ducting legal  disbursements  he  haf 
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has  been  paid  after  it  has  b^en  recalled.^    The  sureties  of  a 
sapervisor  are  liable  where  loss  results  from  his  payment  of 


made  thereof.  If  he  fails  to  do 
this  his  bond  is  forfeited.  *  * 
The  trend  of  adjudications  npon 
the  subject  leads  to  the  eonclnsion 
that  a  loss  by  an  official  of  pablie 
money  intrusted  to  his  care  can- 
not be  excused  unless  it  be  the 
result  of  the  act  of  God  or  the 
public  enemy.  Bepeatedly  has  it 
been  ruled  that  the  taking  of  such 
funds  by  a  thief,  or  its  seizure  by 
a  robber,  or  its  consumption  by  fire, 
much  less  the  failure  of  a  bank, 
unaccompanied  at  that  with  any 
negligence  on  the  part  of  the  offi- 
cial, will  not  constitute  a  valid  de- 
fense for  a  failure  to  account  for 
the  money."  There  is  of  course 
no  liability  for  depositing  public 
funds  in  an  insolvent  bank  unless 
a  loss  occurs.  In  Oeltjen  v.  Peo- 
ple, 100  lU.  409^  43  N.  E.  Bep.  610, 
on  Oct.  19,  1893,  a  county  treas- 
urer gave  a  new  official  bond  and 
the  sureties  on  his  old  bond  were 
released  under  the  statute  as  to 
an  future  acts.  On  Nov.  15,  1893, 
the  bank  in  which  he  had  deposited 
the  county  funds  suspended  pay- 
ment. Held,  that  the  new  bond 
was  liable  and  the  old  bond  was 
not  liable,  even  though  the  bank 
was  in  fact  insolvent  before  the 
new  bond  was  given.  In  City  of 
Healdsburg  v.  Mulligan,  113  Calif. 


obligation  resting  on  the  treasurer 
"was  simply  that  which  the  com- 
mon law  imposes  upon  him  as  a 
bailee  for  hire;  that  the  provisions 
of  the  statute  to  safely  ke^  and 
pay  over  the  money  received  by 
him  in  his  official  capacity  were 
duties  which  would  have  rested 
ui»on  him  as  such  bailee  in  the  ab- 
sence of  these  provisions  of  the 
statute,  and  did  not  enlarge  his  re- 
sponsibility or  that  of  his  sureties; 
and  that,  if  he  were  violently 
robbed  of  the  moneys  of  the  city 
in  his  possession,  it  is  a  defense  to 
the  action.  The  burden  of  proving 
such  defense,"  said  the  court,  "of 
course,  rests  upon  him  and  his  sure- 
ties *  *  It  is  urged  in  many  of 
the  eases  which  hold  the  official 
to  an  absolute  responsibility  for  aU 
moneys  coming  to  his  hands,  that, 
if  robbery  or  larceny  were  held 
to  be  a  defense,  it  would  endanger 
the  security  of  public  funds,  and 
encourage  simulated  robberies  and 
pretended  larcenies.  But  we  can- 
not assume  that  courts  of  justice 
are  unable  to  protect  the  public  in 
such  cases;  and  even  if  they  could 
not  do  so  in  all  cases,  justice  does 
not  require  that  the  public  shaU 
be  protected  by  enforcing  against 
its  servant,  the  officer,  and  his  sure- 
ties, a  liability  the  law  has  not 


205,  45  Pac.  Kep.  337,  the  sureties    imposed  upon  them,  and  which  they 


on  the  official  bond  of  a  city  treas- 
urer pleaded  that  his  shortage  was 
caused  by  robbers,  who,  with  irre- 
sistible force  compelled  him  to 
open  the  vault  and  took  the  public 
moneys  therefrom.  It  was  held 
afte*  an  extended  review  of  the 
authorities  that  the  trial  court 
erred  in  sustaining  a  demurrer  to 
this  plea.    The  court  said  that  the 


hare  not  assumed."  In  1  Mich. 
Univ.  Law  Bev.  557  (1903),  there  is 
an  interesting  collection  of  cases  as 
to  the  ^'LiabiUty  of  Custodian  of 
Public  Funds  for  Funds  Lost  With- 
out his  Fault,"  by  Gustav  Stein. 

>  In  Prist  V.  De  la  Montanya,  85 
Calif.  402,  24  Pac.  Bep.  891,  the 
sureties  on  the  official  bond  of  the 
city   treasurer    of   San    I^ranciseo 
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taxes  collected  to  the  wrong  public  ofScial.^  Sureties  on  an  of- 
ficial bond  are  liable  only  for  loss  arising  from  the  non-per- 
formance of  official  duty.^    It  was  held  that  the  official  bond  of 


were  held  liable  where  the  treas- 
urer paid  a  warrant  iUegally  pre- 
sented by  the  payee  therein  named, 
the  owner  of  a  lot  taken  for  street 
improvement  after  another  war- 
rant had  been  substituted  therefor 
payable  to  *' owner  or  owners"  of 
that  lot,  it  appearing  that  other 
persons  than  the  owner  had  an  in- 
terest in  the  property. 

•  In  Purcell  v.  Town  of  Bear 
Creek,  138  HL  524,  28  N.  E.  Bep. 
1085,  affirming  39  111.  App.  499,  a 
town  supervisor  having  received 
funds  raised  by  taxation  to  be  ap- 
plied in  retiring  certain  railroad 
bonds,  paid  the  money  to  the 
county  treasurer,  without  statutory 
authority  to  do  so.  The  treasurer 
having  failed  to  account  for  the 
money,  the  sureties  on  the  super- 
visor's bond  were  held  liable. 

*In  Spindler  v.  People,  154  111. 
637,  39  N.  E.  Bep.  580,  it  was  held 
that  the  following  were  official  acts 
of  a  county  clerk  for  which  the 
sureties  on  his  official  bond  were 
accountable:  failing  to  account  in 
his  semi-annual  report  for  fees  re- 
ceived, or  for  allowances  made  to 
the  clerk  by  the  board  of  super- 
visors for  services  rendered  the 
county,  issuing  county  orders  with- 
out authority  of  the  county  board, 
issuing  orders  for  larger  amounts 
than  authorized  by  the  county 
board  and  converting  excess  to  his 
own  use,  issuing  county  orders  pay- 
able to  himself  without  authority 
and  converting  the  proceeds  to  his 
own  use.  In  State  v.  Helms,  136 
Ind.  122,  35  N.  E.  Bep.  893,  it  was 
held  that  the  sureties  on  the  offi- 
cial bond  were  liable  when  their 
principal  raised  money  on  a  note 


signed  by  him  with  the  words 
''Trustee  of  Sugar  Creek  Township, 
Hancock  County,  Ind.,"  following 
his  signature,  and  converted  the 
proceeds.  The  court  said  that  the 
words  could  not  be  regarded  as 
mere  discriptio  personae  and  that 
the  note  was  the  note  of  the  town- 
ship. In  State  v.  Stout,  26  Ind. 
Appw  446^  59  N.  E.  Bep.  1091,  a 
township's  limit  of  indebtedness 
having  been  exceeded,  the  town- 
ship trustees  bought  school  supplies 
from  plaintiff's  assignor  for  which 
he  issued  a  void  warrant  for  $420. 
Held,  that  plaintiff  as  assignee  of 
the  warrant  had  no  cause  of 
action  against  the  sureties  on  a 
trustee's  official  bond.  Both  he 
and  his  assignor  were  bound  to 
know  that  the  trustee  had  no 
power  to  issue  the  warrant,  and 
that  his  act  was  not  within  the 
scope  of  his  official  duties.  In  San 
Luis  Obispo  County  v.  Famum,  108 
Calif.  562  and  567,  41  Pac.  Bep. 
445  and  447,  a  county  auditor, 
without  warrant  of  law,  re- 
ceived from  the  license  tax  col- 
lector about  $1,200  for  which  he 
failed  to  account.  Held,  that  while 
he  was  personally  liable  for  that 
amount,  neither  he  nor  his  sureties 
were  liable  therefor  in  a  suit  on  his 
official  bond  which  was  conditioned 
that  he  should  ''well  and  faith- 
fully perform  all  official  duties  now 
required  of  him  by  law,  and  shall 
well  and  faithfully  execute  and 
perform  all  duties  of  such  office  of 
auditor  of  San  Luis  Obispo  County 
required  by  any  law  to  be/Cnact- 
ed."  "Having  received  the 
money,"  said  the  court,  "it  was 
Famum 's  duty  to  pay  it  over  to 
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the  superintendent  of  streets  of  San  Francisco  were  liable  to 
plaintiff  for  damages  caused  by  the  negligence  of  such  super- 
intendent ''in  not  seeing  that  a  certain  sewer  was  properly  con- 
structed, in  accordance  with  the  specifications,  and  in  making 
an  assessment  for  the  work,  when  he  knew  that  the  specifica- 
tions *  *  had  been  violated  in  material  respects, ' '  and  that 
the  injured  party  need  not  first  apply  to  the  city  council  or 
the  board  of  supervisors  as  he  might  have  done  under  the 
statute.^  Usually  an  ofScial  bond  is  sued  upon  in  an  action  at 
law  but  where  an  accounting  is  sought  or  the  enforcement  of 
a  lien  or  other  relief  that  can  be  obtained  only  or  most  com- 
pletely in  equity,  it  may  be  enforced  by  a  court  of  equity.®  An 
ordinance  may  be  the  best  evidence  as  to  whether  a  given  act 
falls  within  official  duty  J 


the  treasurer^  but  'snch  duty  did 
not  arise  out  of  his  office,  nor  was 
it  at  aU  different  from  the  duty 
which  would  have  rested  upon  him 
to  pay  it  over  had  he  been  a  plain 
citizen  not  holding  any  county  of- 
fice. Famnm  did  not  even  receive 
the  money  colore  officii,  for  under 
no  cireumstanees  was  he  authorized 
or  required  by  law  to  receive  it." 

B  GoodseU  V.  Ashworth,  96  Calif. 
397,  31  Pac.  Bep.  261.  This  HabU- 
ity  was  created  by  statute. 

e  Jackson  County  v.  Derrick,  117 
Ala.  348,  23  So.  Bep.  193,  was  a 
biU  in  equity  for  an  accounting 
by  Jackson  county  against  the  ad- 
ministrator, heirs  at  law,  and  sure- 
ties on  the  official  bond  of  Dicus, 
who  was  elected  county  treasurer 
in  1888  and  1892,  and  who  iUegaUy 
paid  $3,000  witness  fees  out  of  the 
''fine  and  forfeiture  fund"  and 
kept  books  in  such  shape  that  the 
state  of  his  accounts  could  not  be 
clearly  ascertained.  The  biU 
prayed  that  the  amount  of  the  de- 
ficiency when  ascertained  be  de- 
clared to  be  a  lien  on  the  treas- 
urer's real  estate  and  that  the 
same  be  sold, — this  under  a  statute 
which  makes  the  official  bond  "a 


lien  upon  the  property  of  the  prin- 
cipal from  the  date  of  its  execu- 
tion," also  that  the  two  sets  of 
sureties  be  required  to  make  good 
any  breaches  of  the  respective  offi- 
cial bonds  signed  by  them.  The 
chancellor  dismissed  the  bill  on 
motion  for  want  of  equity  after 
argument  of  defendant's  special 
demurrer.  Held,  that  this  was 
error.  The  fact  that  enforcement 
of  the  lien  on  real  estate  was 
sought  gives  a  court  of  equity 
jurisdiction  (p.  366).  For  a  case 
in  which  the  principal  (an  insur- 
ance agent)  and  different  sets  of 
sureties  were  joined  as  defend- 
ants in  a  suit  for  an  accounting, 
see  Bobinson  v.  Chamberlain,  Tex. 
Civ.  App.,  Apl,  1902,  68  S.  W. 
Bep.  209. 

7  Hrabak  v.  Village  of  Dodge,  62 
Neb.  591,  87  N.  W.  Bep.  358,  in 
which  case  a  defense  that  a  village 
treasurer  in  collecting  liquor  U- 
cense  fees,  as  he  was  required  to  do 
by  an  ordinance,  did  not  receive 
the  money  by  virtue  of  his  office, 
was  unsuccessful;  the  court  said  it 
was  the  duty  of  the  treasurer  to 
act  under  the  ordinance  in  the 
absence  of  constitutional  or  statn* 
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§  740.  Suretiefl  liable  for  moneys  paid  for  eactra  serviee  of 
offidale — QneBtions  of  pleading,  etc.^— The  sureties  are  liable  for 
money  paid  oat  by  a  county  treasurer  for  services  in  assisting 
county  officers  where  the  law  makes  no  provision  for  such  as- 
sistance.^ A  city  treasurer  paid  moneys  collected  to  the  sink- 
ing fund  commissioners  who  thereupon  loaned  it  to  him  as 
banker;  held,  that  the  sureties  on  his  official  bond  were  not  lia- 
ble for  its  loss.®  Sureties  are  held  not  liable  for  the  wrongful 
payment  of  a  warrant  when  it  is  in  proper  form  and  no  cir- 
cumstance indicates  irregularity  or  want  of  authority  to  issue 
it.^^  It  has  been  held  that  the  county  board  is  the  proper  plain- 
tiff in  a  suit  upon  a  county  treasurer's  bond.^^  Where  in  an 
action  on  a  county  treasurer's  official  bond  the  jury  found  for 


tory  provision  to  the  eontrary.  Ex- 
pert witnesseB  cannot  testify  as  to 
what  expenditures  were  authorized 
by  the  county  board  to  be  made 
by  the  county  clerk.  Bogardus  v. 
People,  52  Dl.  App.  179.  Sureties 
on  official  bond  of  a  town  treasurer 
who  is  also  a  banker  not  bound  by 
private  books  of  the  treasurer  as 
banker,  otherwise  as  to  public 
records  kept  by  him:  Sehureman 
V.  People^  55  lU.  App.  629. 

8  In  Ventura  County  v.  Clay,  114 
Calif.  242,  46  Pac  Bep.  9,  the 
county  treasurer  of  Ventura  county 
and  the  sureties  on  his  official  bond 
were  held  liable  for  the  treasurer's 
default  in  cashing  warrants,  aggre- 
gating $4,000,  for  services  ^T^ 
formed  by  various  persons  in  "as- 
sisting the  recorder  and  auditor  of 
said  county  in  the  performance  of 
the  duties  of  his  office."  The  court 
said  that  the  treasurer  ''must  have 
known"  that  this  ''was  an  order 
to  pay  a  claim  which  was  not 
legally  chargeable  to  the  county, 
and  that  his  payment  of  such  order 
with  money  belonging  to  the 
county  was  a  breach  of  his  official 
bond;  and,  since  such  was  the  al- 
leged purport  and  substance  of  the 
warrant,   it   must   have   appeared 


upon  its  face  that  the  claim  for 
which  it  was  drawn  was  not  le- 
gally chargeable  to  the  county  and 
was  therefore  void."  In  Jones 
V.  Commissioners  of  Lucas  County, 
57  Ohio  St.  189,  48  N.  E.  Bep.  882, 
it  was  held  that  the  sureties  on  a 
county  auditor's  official  bond  are 
liable  where  their  principal  pre- 
sents bills  for  extra  services,  se- 
cures their  allowance  by  the  county 
board  and  draws  the  money.  The 
law  contained  no  provbion  for  pay 
for  such  extra  services. 

•  City  of  Wilkesbarre  v.  Bocka- 
feUow,  171  Pa.  St.  177,  33  Atl.  Bep. 
269. 

10  County  of  Los  Angeles,  v.  Lan- 
kershim,  100  Calif.  525,  35  Pac 
Bep.  153,  556. 

11  That  the  board  of  county  com- 
missioners is  the  proper  party 
plaintiff  in  a  suit  upon  the  official 
bond  of  a  county  treasurer  and 
may  bring  suit  immediately  upon 
default  without  first  passing  reso- 
tions  or  obtaining  consent  of  court 
or  of  the  state  auditor,  see  Board 
of  Commissioners  of  Carver  County 
V.  Borgard,  82  Minn.  431,  85  N.  W. 
Bep.  214;  Waseca  County  v.  Shee- 
han,  42  Minn.  57,  43  N.  W.  Bep. 
690;  Board  v.  Smith,  22  Minn.  97. 
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1688  than  thie  amount  that  was  clearly  due  the  county;  held, 
that  the  trial  court  improperly  denied  the  county's  motion  for 
new  trial." 

§  741.  HiscellaiLeouB  cases  concerning  liability  of  sureties  on 
state,  dty  and  county  treasurers'  bonds,  and  treasurers  of 
school  districts. — ^Where  a  statute  required  the  state  treasurer 
to  give  a  joint  and  several  bond,  and  the  treasurer  executed 
a  bond  which  was  accepted,  binding  each  of  the  sureties  for 
only  an  aliquot  part  of  the  penalty,  held,  the  sureties  were  not 
liable  beyond  the  terms  of  their  contract.^*  Sureties  on  a  city 
or  county  treasurer's  bond  are  held  not  liable  for  moneys 
not  collected,^*  or  where  they  have  been  released  upon  re- 
quest.**^ Where  a  city  treasurer,  who  had  been  a  defaulter, 
was  elected  his  own  successor  and  gave  bond,  it  was  held  that 
the  sureties  thereon  were  only  liable  during  the  time  he  held 
ofiSce  under  his  last  appointment.^^  A  plea  by  sureties  that  a 
municipality  was  privy  to  the  misconduct  of  its  treasurer,  held 
a  good  defense.^  ^  So  it  is  held  a  good  defense  to  the  sureties 
of  a  city  treasurer  that  their  principal  was  by  ordinance  of  the 
city  entitled  to  receive  as  compensation  one-sixth  of  all  moneys 
collected  by  him,  whereas  he  had  retained  only  one-tenth,  and 
that  the  difference  would  more  than  counterbalance  the  amount 
he  was  charged  with  having  embezzled.^  ^  It  is  held  to  be  no 
defense  to  the  sureties  of  a  city  treasurer  that,  without  their 
knowledge  or  consent,  their  principal  deposited  the  public 
moneys  in  a  bank  as  security  for  his  private  indebtedness.^^  A 
city  charter  gave  the  council  full  power  to  settle  with  the  city 
treasurer.  An  outgoing  treasurer  accounted  for  funds  by  giv- 
ing certificates  of  deposit,  but  the  bank  which  issued  them 
failed,  and  the  money  was  lost.  Held,  that  the  sureties  of  the 
treasurer  were  entitled  to  show  that  the  coimcil  had  ratified 
the  treasurer's  action  if  that  was  irregular .^^  The  sureties  of 
a  county  treasurer  are  held  liable  for  taxes  collected  by  their 

12  Montgomery    County   v.    Pnt-  i^  Mayor  of  Hoboken  v.  Kamena 

nam,  127  Mich.  36,  86  N.  W.  Bep.  et  al.,  41  N.  J.  Law  435. 

398.  IT  Mayor  of  Newark  v.  Dicker- 
is  State  V.  Polk,  14  B.  J.  Lea  son,  45  N.  J.  Law  38. 

(Tenn.)  1.  i*  City   of  Bntte    v.    Coken,    9 

14  Berrien    County   Treasurer   v.  Mont.  435,  24  Pae.  Bep.  206. 

Bnnburg  et  al.,  45  Mich.  79.  i^  Comstock  v.  Gage,  91  111.  329. 

19  Corporation  of  Oxford  v.  Qair  so  Lansing  v.  Wood   et    al.,    57 

et  al.,  15  Ont.  (Can.)  362.  Mich.  201. 
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principal  upon  the  duplicate  in  his  hands,  although  the  rate 
of  taxation  exceeded  that  allowed  by  law.*^  Where  a  county 
treasurer  received  allowances  or  compensation  other  than  that 
specially  provided  by  law,  it  was  held  that  his  sureties  were 
liable  under  statute  for  double  the  amount  so  received.'' 

§742.  The  same  continued. — ^Where  the  complaint  alleged 
the  execution  of  a  bond,  and  that  the  defendant  collected  the 
money  as  county  treasurer,  and  there  was  no  allegation  that  he 
was  treasurer  at  any  time  covered  by  the  bond,  held  insuf- 
ficient.'* The  discharge  or  release  of  a  county  treasurer  from 
liability  for  funds  in  his  hands,  held  to  discharge  his  sureties.'^ 
The  sureties  of  a  county  treasurer  are  held  liable  for  the  safe- 
keeping of  school  moneys  received  by  him  as  such,  though  at 
the  time  of  the  execution  of  the  bond  its  receipt  by  the  treas- 
urer may  not  have  been  contemplated.**^  Where  a  statute  pro- 
vided that,  when  a  surety  upon  a  county  ofScer's  bond  desired 
to  be  released  therefrom,  application  should  be  made  by  the 
surety,  and  a  copy  of  the  application  and  notice  served  upon 
the  officer,  held,  that  where  a  surety  upon  a  county  treasurer's 
bond  appeared  before  a  commissioner's  court  with  the  treas- 
urer and  made  application  for  release,  and  the  treasurer  im- 
mediately filed  a  new  bond,  the  latter 's  sureties  could  not 
complain  because  the  statutory  notice  had  not  been  served.*^ 
Where  a  late  school  treasurer  was  found  to  be  in  default,  and 
the  trustees  of  schools  were  willing  to  take  notes,  with  secur- 
ity, for  the  sum  due  the  school  fund,  and  notes  were  accord- 
ingly drawn  and  executed  by  the  treasurer,  who  took  them  to 
the  sureties  on  his  bond,  and  they  signed  the  same,  there  being 
no  fraud  practiced  on  them  to  procure  the  execution  of  the 
notes,  held,  their  relation  to  the  principal  was  that  of  sureties 
and  nothing  else.'''  Want  of  service  on  the  principal  in  an  ac- 
tion against  the  sureties  on  a  school  treasurer's  bond,  held  not 
to  affect  the  character  of  proofs  necessary  to  make  out  a  case 
against  the  sureties.   Whatever  shows  a  breach  of  the  condition 

2iFeigert  v.  State,  31  Ohio  St.  26  Simons  v.  County  of  Jackson, 

432.  63  Tex.  428. 

28  State  V.  Kelly,  32  Ohio  St.  421.  »«  Kempner  v.  County  of  Galvea- 

28  Commissioners     of    Wake     v.  ton,  73  Tez.  216,  11  S.  W.  Bep.  108. 

Magnin,  78  N.  C.  186.  2TBaird  v.  Trustees  of  Schools, 

24  Board  of  Supervisors  v.  Hall,  106  III.  657.    Judgment  against  them 

47  Wis.  208,  2  N.  W.  Bep.  291.  on  the  note  was  affirmed. 
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of  the  bond  establishes  the  sureties'  liability,  whether  the  prin- 
cipal is  in  court  or  not.^^  On  a  school  district  treasurer's  bond, 
conditioned  that  the  treasurer,  ''as  treasurer  of  said  school 
district,  shall  faithfuly  disburse,  according  to  law,  all  such 
funds  as  shall  from  time  to  time  come  into  his  hands,"  held, 
the  sureties  were  liable  when  the  treasurer  failed  to  deliver 
to  his  successor  in  office  the  school  funds  that  had  so  come  into 
his  hands.2® 

§743.  Effect  of  statute  designating  depository  of  public 
funds. — ^Where  a  statute  takes  away  from  a  state  treasurer  the 
right  to  select  the  banks  in  which  the  state  funds  in  his  official 
charge  shall  be  deposited,  the  obligors  on  his  official  bond  can- 
not be  held  responsible  for  losses  caused  by  failure  of  the  banks 
selected.^  Where  the  statute  limits  the  selection  of  banks  to 
those  prescribed  within  the  state  and  provides  that  the  treas- 
urer must  take  security  from  each  and  that  the  taking  of  such 
security  shall  not  release  the  treasurer  or  his  bondsmen,  the 
sureties  remain  liable.®*  Where  the  statute  provides  that  the 
banks  selected  must  give  bond  to  be  approved  by  the  governor, 
secretary  of  state  and  attorney  general,  and  must  pay  at  least 
3  per  cent  per  annum  interest  computed  on  daily  balances,  the 
deposit  is  a  loan  by  the  state  to  the  banks  and  ''not  moneys  in 
his  [the  treasurer's]  hands  in  such  a  sense  as  he  was  bound 
at  his  peril  to  produce  them  in  making  settlements  with  his 
successors."  ®2  A  Colorado  statute  forbidding  public  officials 
from  loaning  public  funds  "with  or  without  interest"  was  held 
not  to  apply  to  a  deposit  of  such  funds  in  a  bank  for  safe  keep- 
ing though  such  deposit  is  technically  a  loan;  therefore  an 
indemnity  bond  taken  by  the  official  depositing  such  funds  is 
not  void  as  against  public  policy.'® 


28  Cassady  v.  Trustees  of  Schools, 
105  lU.  560. 

MBeed  v.  Board  of  Education, 
39  Ohio  St.  635.  For  further  cases 
on  the  subjects  treated  of  herein, 
see  State  ex  rel.  v.  Hams,  89  Ind. 
363;  State  v.  Polk  et  al.,  14  B.  J. 
Lea  (Tenn.)  1;  Lewis  v.  Oommis- 
sionera  of  Beads  and  Bevenues,  70 
Oa.  486. 

80  state  y.  Botoleter,  83  Minn. 
479,  86  N.  W.  Bep.  461. 


"Id. 

»*Bartley  v.  Meserve,  61  Neb. 
116,  70  N.  W.  Bep.  532,  36  L.  B.  A. 
746;  State  First  Natl  Bank  v. 
Bartley,  39  Neb.  353,  23  L.  B.  A. 
67. 

s8  Davis  ▼,  Dunlevy,  11  Colo.  App. 
344,  53  Pae.  Bep.  250,  affirmed  in 
Davis  V.  Dunlevy,  27  Colo.  244,  60 
Pac.  Bep.  570;  Moulton  v.  McLean, 
5  Colo.  Appeals  455,  39  Pac.  Bep.  78. 
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§  744.  Liability  of  surety  on  bond  of  bank  designated  as  state 
depository. — ^A  surety  on  the  bond  of  a  bank  designated  as  a 
state  depository  cannot,  it  is  held,  free  himself  from  liability 
thereon,  on  the  ground  that  the  governor  selected  the  bank  as 
a  solvent  bank,  and  published  it  as  one  of  the  depositories,  and 
that  the  surety  was  induced  to  become  such  by  this  fact,  though 
the  bank  was  not  solvent  at  the  time  of  its  selection  and  the 
giving  of  the  bond  by  it.  The  court  said  the  very  object  of 
requiring  the  bond  was  to  guaranty  the  solvency  of  the  bank, 
and  therefore  a  surety  on  such  a  bond  can  not  discharge  him- 
self on  the  ground  that  the  bank  was  insolvent.'^  Where  a 
surety  for  a  bank  designated  as  state  depository  resided  in  the 
city  where  the  bank  was  located,  and  failed  to  take  advantage 
of  his  opportunity  to  investigate  the  bank  before  becoming 
such  surety,  held,  that  he  was  not  relieved  from  liability  on 
the  ground  that  the  governor  in  designating  such  bank  there- 
by guarantied  its  solvency,  and  was  therefore  guilty  of  false 
representations.^^  Where  a  bank  was  selected  as  a  state  de- 
pository, and  one  of  the  stockholders  therein,  expecting  to  de- 
rive benefit  thereby,  gave  verbal  authority  to  her  sister  to  sign 
her  name  as  surety  to  any  bond  which  might  be  required  from 
the  state,  and  which  was  done,  and  no  objection  was  made 
thereto  by  the  stockholder,  she  was  held  estopped  from  deny- 
ing that  her  name  was  signed  to  the  bond  by  competent  author- 
ity. The  court  said  that  to  hold  otherwise  would  be  to  allow 
her  to  perpetuate  a  fraud  on  the  state  and  her  co-sureties  on 
the  bond.'^  Where  sureties  executed  a  joint  and  several  un- 
dertaking guarantying  that  a  bank  designated  as  a  state  de- 
pository should  well  and  faithfully  do  and  perform  all  things 
contained  in  an  agreement  made  by  it  with  the  state  as  to  de- 
posits made  therein  by  the  canal  board,  and  that  it  should 
well  and  faithfully  account  for  and  pay  over  all  moneys  on 
deposit  at  the  time  of  the  execution  of  the  bond,  or  due  or  to 
become  due  thereafter  to  the  people  of  the  state,  and  the  next 
year  the  bank  was  designated  by  the  canal  board  to  receive 
deposits  for  that  year,  and  the  bank  entered  into  a  similar 
agreement  and  bond  as  formerly,  though  with  new  sureties,  and 
subsequently  became  insolvent,  it  was  held  that  in  the  absence 
of  evidence  that  the  second  bond  was  accepted  as  a  compromise 

8«  Mathis  V.  Morgan,  72  Oa.  517.  «»  Mathis  v.  Morgan,  71s  Ga.  517. 
Compare  note  17,  8  741.  aa  Colquitt  v.  Sn*ith,  76  Oa.  709« 
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of  its  claim  by  the  state  under  the  first  bond,  or  that  the  first 
bond  was  surrendered  or  canceled,  the  acceptance  of  a  second 
bond  did  not  discharge  a  surety  from  any  liability  incurred  by 
him  under  the  first  bond.^^ 

§  746.  Sureties  on  indemnifying  bonds— Miscellaneous  cases. 

— ^Indemnifying  bonds  must  conform  strictly  to  the  statute.** 
Sureties  on  a  bond  given  to  indemnify  a  sheriff  for  seizing  cer- 
tain personal  property  are  held  not  liable  for  any  loss  occa- 
sioned by  the  misconduct  or  negligence  of  the  sheriff  or  his  of&- 
cers  in  seizing  such  property.*^  Sureties  on  the  bond  of  an 
execution  creditor,  given  to  indemnify  a  sheriff  for  any  damage 
that  he  might  sustain  by  reason  of  enforcing  an  execution 
against  property  claimed  by  a  third  person,  are  held  not  dis- 
charged from  liability  thereon  because  the  sheriff  wrongfully 
paid  the  proceeds  arising  from  the  execution  sale  to  the  execu- 
tion creditor  instead  of  to  the  person  claiming  the  property.*® 
Wher^  the  principal  in  an  indemnity  bond  became  a  trespasser, 
it  was  held  that  the  sureties  became  trespassers  also.*^  Plain- 
tiff entered  into  an  agreement  with  defendants  to  deposit  a  sum 
of  money  to  indemnify  them  in  respect  to  a  bond  for  a  like 
amount,  on  which  they  were  to  become  sureties  for  a  third  party 
held  to  bail  by  order  of  court  to  answer  an  indictment  to  be 
preferred  against  him  in  the  district  court  ''for  obtaining 
money  under  false  pretenses."  Defendants  not  only  entered 
into  such  a  bond,  but  also  agreed  to  secxure  appearance  for  ''any 
indictment  which  might  be  by  the  grand  jury  of  the  county  pre- 
ferred against  him."  The  accused  was  indicted  for  grand 
larceny,  and  failing  to  appear,  the  bond  was  forfeited  and  the 
sureties  obtained  the  deposit  money  for  their  indemnity  and 
paid  the  same.  In  an  action  by  plaintiff  to  recover  the  amount 
of  the  indemnity  from  the  sureties,  it  was  held  that  the  bond 
executed  by  them  was  not  the  bond  against  which  plaintiff  had 
agreed  to  indemnify  them,  and  therefore  he  was  entitled  to 


«7  People  V.  Cushing,  36  Hun  (N. 
Y.)  483.  Query  as  to  power  to  re- 
lease. 

*8To  release  a  sheriff's  official 
bond:  Kreher  v.  Mason,  25  Mo. 
App.  291. 

s^O'Donohue  v.  Binunona,  31 
Hun  267. 

40  Oaks  V.  Scheifferly,  74  Cal.  478. 
As  to  the  liabitity  of  sureties  on 


indemnity  bond  given  to  a  sheriff 
where  the  property  seized  is  ex- 
empt from  execution,  see  Tunstead 
V.  Nixdorf,  80  Cal.  647,  22  Pac  Bep. 
472 ;  held  liable  for  judgment  against 
sheriff  and  attorneys'  fees  as  per 
terms  of  bond. 

«iPeekham  v.  Lindell  Glass  Co., 
9  Mo.  App.  459.  So  held  with  doubt 
(p.  462). 
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recover.'* 2  One  surety's  release  of  his  co-surety  has  been  held 
to  so  alter  their  positions  towards  the  ^principal  as  to  release 
a  third  party  who,  before  and  in  ignorance  of  such  release, 
had  agreed  to  indemnify  both  sureties  against  loss  by  reason 
of  their  contract  of  suretyship.*** 

§  746.  Liability  of  sureties  on  bonds  of  prosecuting  attorney, 
county  surveyor,  justice  of  the  peace,  etc. — The  sureties  on  the 
official  bond  of  a  prosecuting  attorney,  conditioned  that  he  will 
honestly  discharge  the  duties  of  his  office,  are  held  not  liable 
for  his  neglect  to  take  default  and  judgment  of  forfeiture  on 
a  recognizance  when  the  defendant  failed  to  appear,  in  the  ab- 
sence of  any  express  statutory  direction  that  he  should  take 
such  default.**  An  action  will  lie  against  the  sureties  on  the 
official  bond  of  a  county  surveyor  for  fjiilure  of  their  princi- 
pal to  projJerly  survey  land  sold  by  the  acre,  and  they  are  lia- 
ble for  the  fees  paid  to  their  principal  for  such  erroneous  sur- 
vey, as  well  as  costs  incurred  in  the  suit.**^  Where  a  gas  com- 
pany's bill  clerk  was  made  receiving  clerk,  and  in  the  latter 
office  gave  bond  with  sureties,  and  the  latter  were  unaware  of 
any  difference  between  the  bonds  of  a  bill  clerk  and  a  receiving 
clerk,  and  there  was  nothing  on  the  face  of  the  bond  which 
showed  that  it  was  a  receiving  clerk's  bond,  and  the  principal 
became  a  defaulter  while  receiving  clerk,  held,  his  sureties 
were  liable.*®  Where  a  bond  was  given  for  the  discharge  of 
the  duties  of  secretary  and  treasurer  of  a  railroad  company, 
and  the  principal  also  acted  as  financial  agent  of  the  con- 
tractors constructing  the  railroad,  and  an  alleged  defalcation 
took  place  in  the  conduct  of  this  latter  agency,  held,  that  the 

42  Barry  y.  Larabie,  7  Mont.  179,  terial  change  in  the  situation  as  to 

14  Pac.  H.  699.    Compare  §  610,  n.  9.  which  the  indemnitor  had  agreed  to 

*8  Bowers  v.  Cobb,  31  Fed.  Rep.  defend  the  co-sureties  and  therefore 

678    (C.  C.  Mass.).     Carpenter,  J.,  released  him,     Cf.  Brett,  M.  R.,  in 

said  that  the  transaction  between  the  y  note  9,  S  610,  note  50,  S  31,  p.  78. 

co-sureties  made  no  difference  in  the  Other    indemnity    cases:      Coots    v. 

amount  the  indemnitor  might  have  Famsworth,  61  Mich.  497;  Morgan  v. 

to  pay  nor  in  the  contingencies  un-  Smith  Am.  Organ  Co.,  73  Ind.  179; 

der  which   he  might   become  liable  Vicksburg  Bank  v.  Little,  67  Miss, 

but  it  made  a  difference  in  the  co-  159,  6  So.  Bep.  648. 

sureties '  respective  positions  towards  ^^  State  v.  Egbert,  123  Ind.  448, 

their  principal  and  it  was  with  ref-  24  N.  £.  Bep.  256. 

erence  to  their  apparent  relation  to  *b  State  v.  Keller,  11  B.  J.  Lea 

their  principal   that   the  indemnity  (Tenn.)  399. 

bond  was  given.  It  thus  made  a  ma-  ^^ Lane's  Appeal,  112  Pa.  St.  499. 
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sureties  on  his  bond  as  secretary  and  treasurer  were  not 
liable.^^  Sureties  on  the  bond  of  a  justice  of  the  peace  were 
held  not  liable  at  the  suit  of  an  individual  who  was  fined  and 
jailed  six  hours  for  refusing  to  disclose  the  names  of  witnesses 
in  another  case,  though  the  act  of  the  justice  was  illegal  and 
malicious,*® 

§  747.  Sureties  for  the  performance  of  building  contracts — 
Deliveryi  consideratiim,  validityi  etc. — ^With  respect  to  con- 
struction,  liability  and  defences  the  contract  of  the  sureties  for 
a  building  contractor  is  upon  the  same  footing  as  other  con- 
tracts of  suretyship.  There  must  be  an  actual  obligation  by 
the  principal  in  favor  of  the  obligee  or  beneficiary  of  the  sure- 
ty *s  bond.^    The  principal's  contract  must  be  delivered.*    It 


«7Bailroad  v.  MurreU,  11  Heisk. 
(Tenn.)  716, 

«8  Coleman  v.  Boberts,  113  Ala. 
323,  21  So.  Bep.  449.  For  requis- 
ites of  a  complaint  in  an  action  on 
the  oiBeial  bond  of  a  jnstice  of  the 
peace  for  failing  to  account  for 
money  ooUected,  see  State  v.  Bliss, 
19  Ind.  App.  662,  49  N.  E.  Bep. 
1077. 

1  In  Vermont  Marble  Co.  v.  Burg- 
dorf,  13  App.  Cas.  (D.  C.)  506, 
Winf ree  entered  into  a  contract  for 
the  eonstmction  of  a  building  at 
the  U.  8.  Soldiers'  Home  and  gave 
bond  as  required  by  the  act  of 
Aug.  13,  1894,  conditioned  for  the 
prompt  payment  for  labor  and  ma- 
terial going  into  the  building.  The 
plaintiff  furnished  marble  under 
contract  in  writing  between  it  and 
Winfree  and  Esher  and  it  was  not 
clear  from  the  evidence  whether 
Esher  was  a  partner  or  how  he 
was  associated  with  Winfree.  The 
sureties  defended  the  suit  of  the 
marble  company  on  the  ground  that 
they  had  become  responsible  only 
for  materials  furnished  to  the  con- 
tractor Winfree  and  not  for  ma- 
terials furnished  to  Winfree  and 
Esher.  It  was  held  that  they  were 
liable.     The   court   said   that   the 


contract  of  the  marble  company 
with  Winfree  and  Esher  was  with 
them  severally,  each  being  liable 
for  its  performance  and  "under  a 
fair  and  Uberal  construction  of  the 
statute  they  are  to  be  regarded  as 
suppUed,  nevertheless,  to  the  con- 
tractor.'^  The  court  found  no  case 
directly  in  point  and  only  a  few 
that  furnished  any  analogy.  Wells 
V.  Mehl,  25  Kas.  205;  Van  Home 
V.  Van  Dyke,  96  Wis.  30,  32;  Kuhn 
V.  Abat,  14  Martin,  La.  (N.  8.  2) 
168. 

2  In  Mangrum  v.  Truesdale,  128 
Calif.  145,  60  Pac.  Bep.  775,  a 
statute  required  that  the  contract 
of  the  builder  and  the  bond  secur- 
ing its  performance  should  be  re- 
corded. Held,  that  without  such 
recording  there  was  no  delivery, 
no  liability  on  the  part  of  the  prin- 
cipal and  therefore  none  on  the 
part  of  the  surety.  The  court  said 
(p.  146),  referring  to  the  CaUf. 
Code,  ''As,  under  Sec.  1203  the 
bond  shaU,  by  its  terms,  be  made 
to  inure  to  the  benefit  of  any  and 
aU  persons  who  perform  labor  for 
or  furnish  material  to  the  con- 
tractor, it  is  apparent  that  it  is 
for  the  benefit  of  an  undetermined 
class  whose  members  may  not  aU 


88 
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must  rest  upon  a  sufficient  consideration.^    It  must  not  be  void 
as  against  public  policy,  on  account  of  duress  or  for  any  other 


be  known  until  the  completion  or 
abandonment  of  the  work.  *  * 
So  far  as  delivery  is  concerned, 
under  such  circumstances,  the  in- 
dividuals of  the  class  not  being 
known  at  the  time  of  the  execu- 
tion of  the  contract,  it  would  be 
impossible  to  make  personal  deliv- 
ery of  it  to  them,  or  to  any  agent 
for  them.  The  substitution  for 
such  delivery  is  precisely  the  sub- 
stitution made  necessary  in  the 
ease  of  an  official  bond — a  filing  for 
record  (People  v.  Kneeland,  31 
Calif.  288);  and  this,  by  the  ex- 
press terms  of  S  1203,  is  made 
mandatory.  Without  such  filing  it 
is  impossible  to  see  how  there  could 
be  any  delivery."  The  court  also 
held  that  it  made  no  difference 
that  the  bond  and  contract  had 
been  placed  in  the  hands  of  the 
B.  &  L.  Ass'n  that  loaned  the 
money  with  which  part  of  the 
work  was  done.  Bee,  also,  SchaUert 
Qanahl  Lumber  Co.  v.  Neal,  90 
Calif.  213,  27  Pac.  Bep.  192.  But 
it  has  been  held  that  the  con- 
tractor's failure  to  record  his  plans 
and  specifications  referred  to  in 
his  contract  does  not  release  the 
sureties  on  his  bond;  the  filing  of 
his  contract  without  the  plans  and 
specifications  was  a  substantial 
compUance  with  the  law.  Sum- 
merton  v.  Hanson,  117  Calif.  252, 
49  Pac.  Bep.  135.  But  see  Mc- 
Menomy  v.  White,  115  Calif.  339, 
47  Pac.  Bep.  109,  where  it  was  held 
that  the  sureties  were  liable 
though  the  contract  had  not  been 
recorded,  following  Kiessig  v.  AUs- 
paugh,  99  CaUf.  452,  34  Pac.  Bep. 
106,  and  Kiessig  v.  Allspaugh,  91 
Calif.  234,  27  Pac.  Bep.  662.  That 
such  a  statute  la  constitutional,  see 


Carpenter  v.  Furrey,  128  Calif.  665, 
61  Pac.  Bep.  359.  Citing  Cole  Mfg. 
Co.  V.  Fal]%  90  Tenn.  466,  16  S.  W. 
Rep.  1045. 

sin  Union  Sheet  Metal  Works 
V.  Dodge,  129  Calif.  390,  62  Pac. 
Bep.  41,  a  school  district  required 
the  contractor  for  a  school  build- 
ing to  give  bond  conditioned  to 
pay  aU  sub-contractors,  laborers 
and  materialmen  aU  moneys  that 
may  become  due  them  for  labor  or 
materials  under  the  contract.  It 
was  held  that  the  sureties  on  this 
bond  could  not  escape  liability  for 
the  contractor's  default  on  the 
ground  that  the  district  had  no 
power  to  require  such  a  bond  and 
that  therefore  the  bond  was  with- 
out consideration  and  void.  The 
court  said  (p.  394):  *'The  de- 
fendants for  and  on  behalf  of 
Lutge,  and  to  enable  him  to  secure 
the  contract,  became  his  sureties. 
They  bound  themselves  in  express 
terms  that  all  persons  furnishing 
labor  or  material  for  said  building 
should  be  paid.  Their  contract 
contained  the  recital  that  it  was 
for  a  valuable  consideration.  Plain- 
tiff furnished  labor  and  material 
and  brought  itself  within  the  terms 
of  the  contract  made  by  defend- 
ants. The  undertaking,  if  not  ex- 
pressly authorized  by  statute,  was 
not  prohibited.  It  was  not  against 
public  policy  or  good  morals,  nor 
in  contravention  of  any  statute. 
To  hold  the  undertaking  valid  and 
binding  is  only  to  compel  the  de- 
fendants to  do  the  thing  they 
bound  themselves  to  do.  To  hold 
the  bond  void  upon  a  technical 
construction  that  it  was  not  a  valid 
statutory  bond  would  be  to  leave 
the  plaintiff  without  the  security 
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which  it  had  a  right  to  rely  upon 
at  the  time  it  furnished  the  labor 
and  materials."  In  Devers  v. 
Howard,  144  Mo.  671^  46  S.  W. 
Bep.  625y  it  was  held  that  a  city 
having  power  to  provide  a  water 
supply  has  incidentally  thereto 
power  to  require  a  contractor  em- 
ployed by  it  to  construct  a  well  to 
furnish  a  bond  conditioned  for  the 
payment  for  labor  and  materials 
used  in  the  work.  In  Williams  v. 
Markland,  15  Ind.  App.  669,  44  N. 
E.  Bep.  562,  a  township  trustee 
took  a  bond  from  the  contractor  for 
a  school  house,  conditioned  for  the 
payment  for  material  and  labor 
used  therein.  There  was  no  statute 
authorizing  him  to  require  such  a 
bond.  Held,  that  the  bond  was 
nevertheless  valid  and  that  labor- 
ers and  material  men  might  main- 
tain suits  upon  it.  The  court  said: 
"There  is  a  recognized  distinction 
between  bonds  made  against  the 
authority  of  the  law  and  those 
made  merely  without  the  authority 
of  the  law.  'The  former,  as  a  gen- 
eral rule,  are  void.  The  latter  are 
sometimes  valid.'  "  Citing  Baker 
V.  Board^  53  Ind.  497.  ''The  tak- 
ing of  such  an  obligation  under  the 
circumstances  under  which  this  was 
given  is  within  the  scope  of  the 
ordinary  administrative  duties  of 
the  trustee,  although  he  may  not 
be  by  law  absolutely  required 
to  so  do.  No  special  statutory 
authority  is  required  to  make  it 
valid."  To  the  same  effect  see 
Baker  v.  Bryan,  64  Iowa  561,  21 
N.  W.  Bep.  83;  Knapp  v.  Sweeney, 
56  Mich.  345,  23  N.  W.  Bep.  162, 
in  which  case  the  court  held  that 
the  county  commissioners  in  mak- 
ing a  contract  for  the  building  of 
a  court  house  had  a  right,  without 
statutory  provision,  to  compel  the 
contractor  before  receiving  pay- 
ment to  satisfy  all  proper  claims 


for  labor  and  materials.  Oooley, 
J.,  said :  "  It  would  seem  that  there 
was  a  moral  obligation  in  the  case 
which  the  board  might  well  recog- 
nize, even  though  not  compellable 
to  do  so*  And  individuals  clothed 
with  public  functions,  -even  when 
constituting  a  corporation,  are  no 
more  excused  from  moral  obliga- 
tions than  when  acting  in  a  private 
capacity."  Sample  v.  Hall,  34 
Neb.  220,  51  N.  W.  Bep.  837  (criti- 
cising Breen  v.  Kelly,  45  Minn. 
352,  47  N.  W.  Bep.  1067);  Doll  v. 
Crume,  41  Neb.  655,  59  N.  W.  Bep. 
806;  Kaufman  v.  Cooper,  46  Neb. 
644,  65  N.  W.  Bep.  796;  Fitzgerald 
V.  Mcaay,  47  Neb.  816,  66  N.  W. 
Bep.  828;  Lyman  v.  City  of  Lin- 
coln, 38  Neb.  794,  57  N.  W.  Bep. 
531,  in  which  case  a  provision  in 
the  contract  that  the  contractor 
file  receipts  from  all  persons  sup- 
plying him  labor  and  materials  be- 
fore being  entitled  to  the  contract 
price  for  two  fire  engine  houses 
was  held  sufficient  to  make  the 
sureties  on  his  bond,  which  was 
conditioned  for  its  performance, 
liable  to  a  material  man.  See  also 
American  Surety  Co,  v.  Lauber,  22 
Ind.  App.  326,  53  N.  E.  Bep.  793; 
Young  V.  Young,  21  Ind.  App.  609, 
52  N.  £.  Bep.  776.  In  Minnesota 
it  has  been  held  that  where  a 
county  board  has  no  authority  by 
statute  to  require  from  a  con- 
tractor for  a  public  building  a 
bond  conditioned  for  the  payment 
of  laborers  and  material  men  and 
the  board  does  require  and  take 
such  a  bond,  the  provisions  therein 
in  favor  of  laborers  and  material 
men  cannot  be  enforced  as  com- 
mon law  obligations  and  are  wholly 
void.  Breen  v.  Kelly,  45  Minn.  352, 
47  N.  W.  Bep.  1067.  See  also  Kan- 
sas  City  Sewer  Pipe  Co.  v.  Thomp- 
son, 120  Mo.  218,  25  S.  W.  Bep. 
522.    In  Cole  v.  People,  161  HI.  16, 
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legal  reason.^  It  has  been  held  that  the  principal's  contract 
must  be  read  as  part  of  the  contract  of  suretyship  whether  it 
is  made  part  of  it  in  terms  or  not.^  In  general,  the  surety  is 
released  by  anything  that  releases  the  principal,  and  his  es- 
tate, from  liability,®  or  by  a  material  alteration  of  the  contract 
between  the  principal  and  the  owner  to  which  he  has  not  con- 
sentedJ 

§  748.  Contract  strictly  construed  in  favor  of  surety— Liabil- 
ity to  material  men — Strict  performance  of  conditions  required. 

— The  contract  of  a  builder's  surety  is  strictly  construed.  The 
surety  is  bound  only  by  the  terms  of  his  engagement.  The  bond 
of  a  contractor  for  the  building  of  a  public  school  house  was 
conditioned  that  the  contractor  would  ''pay  and  discharge 
from  said  premises  all  liens."  Held,  that  the  sureties  were  not 
liable  for  their  principal's  failure  to  pay  subcontractors  who 


43  N.  E.  Bep.  607,  it  was  held  that 
a  city  having  power  to  establish 
streets  has  incidentally  thereto 
power  to  require  the  contractor  for 
street  paving  to  furnish  a  bond 
conditioned  for  the  performance  of 
his  contract  and  for  keeping  the 
street  in  repair  for  five  years  there- 
after. 

« Thus  it  has  been  held  that 
where  the  contract  of  the  principal 
is  for  a  construction  that  is  pro- 
hibited by  a  city  ordinance  the 
sureties  for  its  performance  are  not 
bound  unless  either  the  contract  or 
the  bond  contains  a  provision  that 
alteration  of  the  contract  shall  not 
release  the  surety  and  it  is  altered 
to  conform  to  the  ordinance.  Bur- 
ger V.  Boelsch,  77  Hun  44,  28  N. 
Y.  Supp.  460,  cited  in  Higgins  v. 
Quigley,  23  Ind.  App.  348,  54  N.  £. 
Bep.  136. 

5  Tyrer  v.  Chew,  7  App.  Cas. 
(D.  C.)  175;  Whelan  v.  McCul- 
lough,  4  App.  Cas.  (D.  C.)  58; 
Forsch  V.  Leonard,  116  Ala.  82,  22 
So.  Bep.  481. 

«But  the  sureties  cannot  avail 
of  a  defence  that  the  contract  fell 


within  the  terms  of  the  statute  of 
frauds  because  not  to  be  performed 
within  a  year,  that  being  a  defence 
personal  to  the  principal  First 
Pres.  Church  v.  Swanson,  100  111. 
App.  39;  Hallberg  v.  Brosseau,  64 
111.  App.  520. 

^Erfurth  v.  Stevenson,  Ark., 
Jan'y,  1903,  72  S.  W.  Bep.  49;  IT. 
S.  V.  Mclntyre,  111  Fed.  Bep.  590; 
FuUerton  Lumber  Co.  v.  Gates,  89 
Mo.  App.  201;  Chapman  v.  Ene- 
berg,  Mo.  App.,  June,  1902,  68  S. 
W.  Bep.  974;  U.  S.  v.  Freel,  99 
Fed.  Bep.  237,  39  C.  C.  A.  491; 
Miller-Jones  Furniture  Co.  v.  Fort 
Smith  Ice  &  Cold  Storage  Co.,  66 
Ark.  287,  50  S.  W.  Bep.  508; 
O'Neal  V.  Kelly,  65  Ark.  550,  47 
S.  W.  Bep.  409;  ViUage  of  Chester 
V.  Leonard,  68  Conn.  495,  37  AtL 
Bep.  397.  That  alterations  made 
by  agreement  between  the  sub- 
contractor  and  the  owner,  without 
the  principal  contractor's  consent, 
do  not  release  the  sureties  on  a 
bond  given  by  the  sub-contractor 
to  the  principal  contractor,  see 
Henricus  v.  Englert,  137  N.  Y.  488, 
33  N.  E.  Bep.  550. 
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by  statute  have  no  lien  against  a  ** public  improvement'*  but 
only  against  the  amount  to  become  due  the  principal  con- 
tractor.^ In  the  absence  of  a  stipulation  to  that  effect,  the 
surety  on  a  contractor's  bond  is  not  liable  for  materials  fur- 
nished to  the  contractor.^  The  sureties  on  the  bond  of  a  build- 
ing contractor  conditioned  for  the  faithful  performance  of  his 
contract  were  held  not  liable  for  mechanic's  liens  growing  out 
of  the  contractor's  failure  to  pay  for  labor  and  materials  in 
the  absence  of  any  provision  in  the  contract  requiring  the  con- 
tractor to  deliver  the  building  free  from  such  liens.^^  Condi- 
tions upon  which  only  the  surety  has  agreed  to  be  bound  must 


*  Beardsley  v.  Brown,  71 IIL  App. 
199,  affirmed  under  the  title  Spanld- 
ing  Lumber  Co.  v.  Brown,  .171  IIL 
487,  49  N.  E.  Bep.  725.  In  Gray 
V.  Wells,  118  Calif.  11,  50  Pac.  Bep. 
23,  a  contractor's  guaranty,  of  a 
cement  bulkhead  built  by  him 
''for  five  years  against  all  defects 
*  *  that  may  arise  through  fault 
of  workmanship  or  material  used,'' 
and  his  further  guaranty  that  the 
bulkhead  would  ''hold  the  bank 
unless  undermined  on  the  north 
side,"  was  held  not  to  make  the 
contractor  or  his  sureties  liable  for 
defects  in  the  bulkhead  caused  by 
the  owner  piling  dirt  against  it, 
against  the  contractor's  protest, 
when  it  was  not  yet  dry.  In  Karr 
T.  Peter,  00  HI.  App.  209,  the  sure- 
ties on  a  bond  conditioned  that  a 
builder  should  perform  a  certain 
building  contract,  in  which  he 
agreed  to  pay  for  labor  and  ma- 
terial used  on  the  job,  were  sued 
in  debt  by  the  obligees,  the  owners 
of  the  property,  to  recover  the 
amount  of  certain  bills  which  the 
principal  had  failed  to  pay,  some 
of  which  were  bills  of  sub-con- 
tractors.    Held,  that  the  sureties 


194,  36  N.  E.  Bep.  1056,  the  maker 
of  a  building  loan  which  was  pay- 
able in  instalments  as  the  building 
progressed  guaranteed  payment  to 
a  sub-contractor  doing  mason  work 
"at  the  times  and  in  the  manner" 
specified  in  his  contract  which  pro- 
vided for  partial  payments  as  the 
work  progressed.  The  sub-con- 
tractor was  obliged  to  leave  his 
work  unfinished  because  of  the 
principal  contractor's  failure  to 
supply  lumber.  Held,  that  the 
guarantors  did  not  become  liable 
for  the  entire  amount  of  his  sub- 
contract price  but  only  for  the  pay- 
ments which  had  become  due  him 
when  the  work  stopped. 

•  Dunlap  V.  Eden,  15  Ind.  App. 
575,  44  N.  E.  Bep.  560;  Lane  v. 
State,  14  Ind.  App.  573,  43  N.  E. 
Bep.  244;  City  of  Sterling  v.  Wolf, 
163  HI.  467,  45  N.  E.  Bep.  218. 

loGato  V.  Warrington,  37  Fla. 
542,  19  So.  Bep.  883.  In  Chapman 
V.  Eneberg,  Mo.  App.,  June,  1902, 
68  S.  W.  Bep.  974,  the  bond  of  a 
building  contractor  was  condi- 
tioned that  the  principal  would 
hold  the  obligee  "harmless  from 
any  mechanic's  liens  which  nught 


could  not  be  held  for  amounts  due  be  filed."    Held,  that  this  meant 

sub-contractors  in  the  absence  of  a  claims  that  were  lienable  and  that 

showing    that    the    owners    were  the  sureties  were  liable  for  money 

liable  to  such  sub-contractors.    In  paid  out  by  obligee  to  prevent  the 

De  Luka  v.  Goodwin,  142  N.  Y.  filing  of  liens. 
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be  performed  in  order  to  hold  him.  It  was  stipulated  in  the 
bond  of  the  contractor  for  a  city  lighting  plant  that  the  city 
should  give  ''due  notice  before  the  last  payment  under 
the  contract  •  •  is  made  to  the  principal ;  otherwise  this  ob- 
ligation to  be  void  as  to  any  liability  of  the  surety  hereunder." 
The  city  paid  the  contractor  in  full  without  giving  such  notice. 
Held,  that  the  surety  was  thereby  released.^*  The  word 
''plans"  has  been  held  to  include  specifications  so  as  to  make 
the  specifications  admissible  in  evidence.^  ^  A  $10,000  building 
has  been  held  not  to  be  "completed"  within  the  meaning  of  a 
provision  of  the  contract  in  reference  to  payment,  when  it 
lacked  a  $14  downspout,  shelving  in  a  vault  and  one  pane  of 
window  glass.*' 

§  749.  Cases  holding  surety  discharged  by  alterations  in  prin- 
cipal's contract — Cases  contra. — ^In  an  Airkansas  case  it  was 


11  Electric  Appliance  Co.  v. 
United  States  Fidelity  &  Guaranty 
Co.,  110  Wis.  434,  85  N/ W.  Bep. 
648.  In  Eiessig  v.  Allspaugh,  91 
Calif.  231,  27  Pac.  Bep.  662,  one- 
fourth  of  $8,000;  the  price  named 
in  a  building  contract,  was  agreed 
to  be  held  back  by  the  owner  until 
final,  settlement  with  the  con- 
tractor. The  owner  paid  the  fuU 
price  to  the  contractor  and  was 
afterwards  compelled  to  pay  me- 
chanic's lien  claims  which  that 
one-fourth  was  intended  to  cover. 
Held,  in  a  suit  against  the  sureties 
on  the  contractor's  bond,  that  they 
were  released  from  all  liability  by 
the  owner's  misapplication  of  the 
money  so  to  be  held  back.  In  an- 
other case  the  contract  of  a  builder 
stipulated  that  he  would  complete 
the  building  on  Sept.  1,  1901,  and 
should  forfeit  $5  for  each  day  it 
should  remain  uncompleted  after 
Sept.  15.  The  bond  of  his  surety 
contained  a  stipulation  that  if  at 
any  time  the  principal  should  ''in 
any  manner  fail,  neglect  or  refuse 
to  keep,  do  or  perform  any  matter 
or  thing  at  the  time  and  in  the 


manner  in  said  contract  set  forth 
and  specified  to  be  by  said  prin- 
cipal kept,  done  or  performed, ' '  the 
obligee  should  ' '  immediately ' ' 
notify  the  surety.  On  Sept.  12  the 
obligee  notified  the  surety  that  the 
principal  had  failed  to  finish  the 
building.  Held,  that  the  notice 
came  too  late  and  that  the  trial 
court  should  therefore  have  di- 
rected a  verdict  for  the  defendant 
surety.  The  court  said  it  was  not 
a  question  of  diligence  on  the  part 
of  the  obligee  but  whether  or  not 
he  had  given  the  kind  of  notice 
that  by  the  terms  of  the  contract 
was  a  condition  precedent  to  re- 
covery. The  covenants  of  the  sure- 
ty and  the  obligee  were  mutual,  the 
obligee  by  delay  in  giving  notice 
had  broken  his  and  therefore  could 
not  insist  on  performance  by  the 
surety.  National  Surety  Co.  v. 
Long  (Ark.),  60  C.  C.  A.  623,  125 
Fed.  Bep.  887,  per  Sanborn,  J.  Com- 
pare note  21  to  §  16. 

i^Whelan  v.  McCuUough,  4  App. 
Cas.  (D.  C.)  58. 

IS  Biggs  Fire  Ins.  Co.  v.  Shedd, 
16  App.  Cas.  (D.  C.)  160. 
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held  that  the  surety  on  a  building  contractor's  bond  was  dis- 
charged by  a  change  in  the  plans  increasing  the  height  from 
one  story  to  two  and  increasing  the  price  $1,175,  although  the 
original  contract  provided  that  the  owner  might  make  ''any 
alterations,  deviations,  additions  or  omissions''  in  the  plans  he 
''shall  deem  proper,"  the  architect  to  appraise  the  value  and 
add  to  or  deduct  from  the  price.  The  court  construed  this 
as  referring  only  to  minor  changes  which  do  not  greatly  affect 
the  undertaking  of  the  contractor.^  ^  The  bond  of  a  contractor 
for  the  building  of  a  dry  dock  contained  the  usual  provision 
that  changes  in  the  contract  should  not  discharge  the  sureties. 
The  length  of  the  dock  was  increased  from  600  to  667  feet,  the 
location  was  made  64  feet  further  inland,  the  contractor's  pay 
was  increased  first  $45,000  and  then  $5,000.  Held,  on  demur- 
rer, that  the  liability  of  the  surety  was  extinguished.^^  Requir- 
ing the  contractor  to  resurface  the  stone  front  of  a  church  has 
been  held  not  such  a  change  as  released  his  surety.^®  Accept- 
ing a  verbal  notice  when  the  owner  was  entitled  by  the  terms 
of  the  contract  to  a  notice  in  writing  has  been  held  not  to 
release  the  surety.*^ 


14  MiUer- Jones  Furniture  Co.  v. 
Fort  Smith  Ice  &  Gold  Storage  Co., 
66  Ark.  287,  50  S.  W.  Bep.  508.  In 
O'Neal  V.  KeUy,  65  Ark.  550,  47 
S.  W.  Bep.  409,  the  contractor  for 
a  building  agreed  to  make  the 
second  story  the  same  length  as  th% 
first  story  for  an  extra  charge  of 
$25.  Held,  that  the  surety  on  the 
contractor's  bond,  who  knew  noth- 
ing of  the  change,  was  thereby  dis* 
charged. 

iB  United  States  v.  Freel,  99  Fed. 
Bep.  237,  39  C.  C.  A.  491.  To  like 
effect  see  U.  S.  v.  Mclntyre,  111 
Fed.  Bep.  590,  where  the  rule  was 
applied  in  favor  of  a  surety  com- 
pany. In  Erfurth  v.  Stevenson, 
Ark.,  Jan*y,  1^03,  72  S.  W.  Bep. 
49,  a  building  contract  for  the 
performance  of  which  defendants 
became  sureties  contained  a  pro- 
vision for  alterations  and  for  ad- 
justment of  the  resulting  increase 
or  diminution  of  the  price.    Held, 


that  substitution  of  slate  for 
shingle  roofing  and  of  copper  for 
tin  metal  work  increasing  the  price 
ten  per  cent  released  the  sureties. 
Citing  Miller-Jones  Furniture  Co. 
V.  Ft.  Smith  Ice  &  Cold  Storage 
Co.,  66  Ark.  287,  50  S.  W.  Bep.  508. 

10  Norwegian  Evang.  Luth.  Beth- 
lehem Congregation  v.  U.  S.  Fidel- 
ity &  Guaranty  Co.,  83  Minn.  269, 
86  N.  W.  Bep.  330. 

IT  Grafton  v.  Hinkley,  111  Wis. 
46,  86  N.  W.  Bep.  859.  For  other 
like  cases  see  Burners  Estate  v. 
Fidelity  &  Deposit  Co.,  Mo.  App., 
Nov.,  1902,  70  S.  W.  Bep.  518; 
FuUerton  Lumber  Co.  v.  Gates,  89 
Mo.  App.  201;  Beers  v.  Wolf,  116 
Mo.  179,  22  S.  W.  Bep.  620;  Eld- 
ridge  V.  Fuhr,  59  Mo.  App.  44; 
Blauvelt  v.  Kemon,  196  Pa.  St. 
128,  46  AtL  Bep.  416;  Eretsehmar 
V.  Gross,  108  Wis.  396,  84  N.  W. 
Bep.  429,  in  which  case  the  changes 
referred  to  increased  the  contraet 
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§  760.  Effect  on  surety's  liability  of  prepayment  of  principal. 

— ^Payments  of  the  principal  by  the  obligee  in  advance  of  the 
time  specified  for  payment  by  the  contract  has  been  held  to 
release  the  surety  to  the  extent  that,  thereby,  money  that 
should  have  gone  to  the  payment  of  claims  for  payment  of  which 
the  surety  may  be  held  answerable,  has  been  diverted  to  other 
uses.  The  obligee  on  a  building  contractor's  bond  gave  the 
principal  $222  in  full  pa3rment  one  day  before  the  time  speci- 
fied in  the  contract  and  was  compelled  to  pay  $449  to  get  rid 
of  a  mechanic's  lien  against  which  the  principal  had  agreed  to 
protect  him.  Held,  that  the  surety  was  released  to  the  extent 
of  $222  and  remained  liable  for  the  rest.^^  In  other  eases  the 
courts  have  decided  the  contrary  upon  the  theory  that  the 
owner  does  not>  in  the  absence  of  an  express  stipulation  to 
that  effect,  owe  to  the  surety  the  duty  of  paying  the  principal 
only  at  the  times  and  in  the  manner  specified  in  the  contract.^* 
Where  the  surety  expressly  or  by  conduct  ratifies  or  consents 
to  prepa3rment  of  his  principal  his  liability  is  not  affected  by 
prepayment.2<> 


price,  which  was  $3,733,  by  $467; 
Hayden  v.  Cook,  34  Neb.  670,  62 
N.  W.  Rep.  165;  Dorsey  v.  McGee, 
30  Neb.  667,  46  N.  W.  Rep.  1018. 
Forfeiture  of  a  building  contract 
by  the  owner  for  non-performance 
and  subsequent  reaffirmance  there- 
of was  held  not  t6  discharge  the 
sureties  on  the  contractor's  bond 
who  had  in  their  bond  consented 
to  alterations  in  the  contract. 
Bmith  V.  Molleson,  148  N.  Y.  241, 
42  N.  E.  Rep.  669,  affirming  26  N. 
Y.  Supp.  653.  In  Guthrie  v.  Car- 
penter, Sup.  Ct.  Ind.,  Apl.,  1904,  70 
N.  B.  Rep.  486,  the  contract  speci- 
fied that  all  payments  by  the  owner 
should  be  made  to  claimants  and 
the  residue  only  to  the  contractor; 
the  owner  in  fact  made  payments  to 
the  contractor  direct;  the  court 
found  that  such  alteration  rested 
upon  a  sufficient  consideration,  i.  e., 
the  contractor's  agreement  to  sub- 
stitute other  kinds  of  work  or  ma- 


terials, and  released  the  surety  who 
had  not  consented  thereto. 

18  Marree  v.  Ingle,  69  Ark.  126. 

i»HerreU  v.  Donovan,  7  App. 
Cas.,  D.  C,  322.  In  Myers  v. 
Wood,  Tex.  Civ.  App.,  June,  1901, 
66  S.  W.  Rep.  671,  the  owner's  pay- 
ment of  the  entire  contract  price 
before  completion  of  the  building, 
though  he  had  the  right  to  retain 
25  per  cent  thereof  until  the  build- 
ing was  finished,  was  held  not  to 
release  the  sureties  on  the  build- 
er's bond.  In  Ganahl  v.  Weir,  130 
Calif.  237,  62  Pac.  Rep.  612,  it  was 
held  that  payments  advanced  to 
the  principal  contractor,  though 
void,  by  statute,  as  to  material 
men,  are  valid  as  to  sureties  on 
the  contractor's  bond,  even  though 
such  sureties  are  also  material  men. 

20  Brown  Iron  Co.  v.  Templeman, 
Tex.  Civ.  App.,  June,  1902,  69  a 
W.  Rep.  249. 
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§  751.  Surety's  liability  for  principal's  breach  of  contract — 
PmaltleB — ^Advanced  pajrments — ^Personal  injuries. — ^In  Cali- 
fornia it  was  held  that  the  sureties  on  a  building  contractor's 
bond  could  not  be  held  liable  for  $10  fixed  and  liquidated  dam- 
ages for  every  day  the  building  remained  uncompleted  after 
a  certain  date  without  averring  and  proving,  in  the  words  of 
the  code,  that  "from  the  nature  of  the  case  it  would  be  imprac- 
ticable or  extremely  difficult  to  fix  the  actual  damages."  ** 
Where  a  building  contractor  fails  to  start  upon  his  work  his 
surety  is  liable  for  his  failure  to  complete  it  the  same  as 
if  he  had  started  and  then  abandoned  it.^  If  the  principal 
abandons  his  contract,  the  surety  has  been  held  liable  for  so 
much  of  the  contract  price  as  has  been  paid  to  the  principal 
in  advance.*'  Where  the  obligee  on  a  building  contractor's 
bond  is  obliged  to  pay  a  judgment  for  personal  injuries  that 
result  from  the  contractor's  failure  to  perform  his  contract,  it 
is  held  that  the  surety  is  liable  and  if  he  has  had  due  notice 
to^  come  in  and  defend  he  is  held  bound  by  the  judgment  ren- 
dered in  favor  of  the  injured  party .2*  The  surety  on  a  build- 
ing bond  cannot  defend  on  the  ground  that  before  the  bond 


21  Long  Beach  District  v.  Dodge, 
135  Calif.  401,  67  Pac.  Bep.  499. 

"City  of  Camden  v.  Ward,  N. 
J.  Err.  &  App.,  June,  1902,  52  Atl. 
Bep.  392.  In  this  case  a  street 
paying  contractor  gave  his  bond 
with  penalty  of  $18,776  with  the 
National  Surety  Co.  as  surety  and 
abandoned  his  work,  whereupon, 
after  10  days'  notice  to  the  surety, 
the  city  gave  the  contract  of  fin- 
ishing the  work  to  a  new  con- 
tractor who  performed  it  at 
$14,856.78  in  excess  of  the  original 
contract  price.  Held,  that  th^ 
surety  could  not  defend  on  the 
ground  that  the  price  paid  was 
excessive.  It  had  notice  and  might 
have  done  the  work  itself.  Where 
the  contractor  abandons  the  job 
and  the  owner  finishes  it  without 
exceeding  the  contract  price  there 
can  be  no  recovery  against  the 
surety   on  the  contractor's  bond. 


Essex  V.  Murray^  Tex.  Civ.  App., 
May,  1902,  68  8.  W.  Bep.  736. 

Min  Union  Trust  Co.  v.  Citizens 
Trust  &  Surety  Co.,  186  Pa.  St.  219, 
39  Atl.  Bep.  886,  a  building  con- 
tractor after  receiving  $1,000  in 
advance  before  beginning  his  work, 
abandoned  the  contract.  Held,  that 
the  surety  on  his  bond,  which  was 
conditioned  for  the  complete  per- 
formance of  the  contract,  was  liable 
and  must  repay  the  money  advanced. 

S4  A  sewer  contractor 's  agreement 
with  the  city  of  New  York  imposed 
upon  him  the  duty  of  guarding  ex- 
cavations. Through  his  default  in 
that  respect  a  personal  injury  was 
suffered  by  one  who  recovered  judg- 
ment therefor  for  $4,500  against  the 
city.  The  sureties  on  the  contract- 
or's  bond  had  timely  notice  of  the 
pendency  of  the  claim  and  to  ''come 
in  and  defend"  it,  but  they  failed 
to  do  so.    Held,  that  the  judgment 
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was  executed  the  principal  had  made  an  arrangement  with  an 
employee  to  share  the  work  and  the  profits.^s 

§  752.  Alteratitons  consented  to  in  advance.— Nearly  all  build- 
ing contracts  contain  provisions  for  their  alteration  and  the 
surety  for  the  performance  thereof  is  taken  to  consent  to  such 
alterations  as  the  prii^cipars  contract  contemplates.^®  The 
chief  difficulty  experienced  by  the  courts  has  been  in  determin- 
ing whether  or  not  a  given  alteration  falls  within  the  class  of 
alterations  that  are  consented  to.^  And  the  editor  of  this 
edition  believes  that  he  can  best  serve  the  profession  by  refer- 
ring to  the  facts  and  the  rulings  in  specific  cases.  A  contract 
for  the  building  of  a  dry  dock  at  the  Brooklyn  Navy  Yard 
contained  a  provision  that  changes  therein  should  be  made 
only  by  mutual  consent  of  the  parties  and  by  writing  stating 
''fully  the  reasons  for  such  change  and  the  nature  thereof  and 
the  increased  or  diminished  compensation,  based  upon  the  esti- 
mated actual  cost  thereof,  which  the  contractor  shall  receive." 
In  two  or  three  changes  that  were  made  the  reasons  were  not 
set  forth  in  detail,  the  recitals  being  that  the  changes  were 


roll  in  the  personal  injury  case  was 
conclusive  of  the  injured  person's 
right  to  recover,  and  that  the  city 
might  show  hj  parol  that  the  injury 
was  caused  by  the  negligence  of  the 
contractor.  City  of  New  York  v. 
Brady,  151  N.  Y.  611,  45  N.  E.  Eep. 
1122,  affirming  30  N.  Y.  Supp.  1121. 
As  to  the  requisites  of  the  notice 
to  come  in  and  defend,  see  Consoli- 
dated Hand  Method  Laundry  Ma- 
chine Co.  V.  Bradley,  171  Mass.  127, 
50  N.  E.  Eep.  464.  In  City  of  Grand 
Bapids  ▼.  Van  Bossum,  126  Mich. 
310,  85  N.  W.  Bep.  867,  it  was  held 
no  defence  to  the  sureties  on  a 
plumber's  indemnity  bond  to  save 
plaintiff  city  from  loss  by  his  negli- 
gence in  making  an  excavation,  that 
the  plumber  had  made  arrangements 
with  another  to  protect  the  excava- 
tion who  had  failed  to  do  so.  Note 
20,  §  809. 

2B  National   Surety  Co.  v.   Town- 
send  Brick  &  Contract  Co.,  74  IlL 


App.  312.  The  court  held  that  the 
arrangement  did  not  amount  to  a 
partnership. 

26Kretschmar  v.  Gross,  108  Wis. 
396,  84  N.  W.  Bep.  429;  Erfurth  v. 
Stevenson,  Ark.,  Jan'y,  1903,  72  S. 
W.  Bep.  49;  Blauvelt  v.  Kemon,  196 
Pa.  St.  128,  46  AtL  Bep.  416;  Ful- 
lerton  Lumber  Co.  v.  Gates,  89  Mo. 
App.  201;  Bume's  Estate  v.  Fidelity 
&  Deposit  Co.,  Mo.  App.,  Nov.,  1902, 
70  S.  W.  Bep.  518;  Beers  v.  Wolf, 
116  Mo.  179,  22  S.  W.  Bep.  620; 
Chapman  v.  Eneberg,  Mo.  App.,  June, 
1902,  68  S.  W.  Bep.  974;  XJ.  8,  v. 
National  Surety  Co.,  92  Fed.  Bep. 
549,  34  C.  C.  A.  526;  XJ.  S.  v.  Freel, 
99  Fed.  Bep.  237,  39  C.  C.  A.  491. 
See  also  Wehr  v.  German  Evan.  Luth. 
St.  Matt  Cong,  of  Balto.,  47  Md. 
177;  Western  Bldg.  Ass'n  v.  Fita- 
maurice,  7  Mo.  App.  283;  Mack  v. 
Sloteman  {Crc,  Ct.  E.  D.  Wis.),  21 
Fed.  Bep.  109. 

27  See  cases  in  following  notes. 


1322 


SUEBTIES  ON  OFFICIAL  BONDS. 


§753 


deemed  to  be  advantageous  for  the  govemment.  Held,  that 
the  requirement  of  reason  was  "a  mere  formality,  and  a  fail- 
ure to  comply  with  it  did  not  affect  the  substantial  rights  of 
the  parties, '^  and  that  the  sureties  on  the  contractor's  bond  hav- 
ing thus  consented  to  such  changes  in  advance  were  not  re- 
leased, as  they  otherwise  would  have  been*  "They  were  not  so 
extensive  as  to  substitute  a  new  or  radically  different  undertak- 
ing in  the  place  of  that  originally  contemplated,  and,  as  it  was 
provided  that  they  might  be  made,  the  surety  cannot  com- 
plain. 


"28 


§  763.  Surety  not  entitled  to  notice  of  changes  consented  to 
in  advance. — ^A  contract  for  building  a  sewer  contained  a  pro- 
vision that  "the  forms,  dimensions  and  alignment  of  the  work" 
might  be  changed  by  the  engineer  and  it  was  held  that  sureties 
on  the  contractor's  bond  were  not  entitled  to  be  notified  of 
such  changes  as  were  made.  "Sureties  for  the  performance  of 
a  contract  so  framed,"  said  the  court,  "must  be  presumed  to 
contemplate  the  making  of  such  changes ;  and  as  the  defendants 
did  not  stipulate  for  any  right  to  participate  in  determining 
whether  they  should  be  made,  there  was  no  occasion  to  notify 
anyone  but  the  principal  contractor  of  the  fact  that  they  had 
been  ordered."  ^^  But  changes  in  the  stipulated  mode  of  pay- 
ment, monthly  pa3nnents  far  in  excess  of  85  per  cent  of  the 
value  of  the  work  done,  which  was  the  limit  fixed  by  the  con- 
tract, and  the  waiver  of  a  bond  at  the  completion  of  the  work, 
as  required  by  the  contract,  conditioned  that  the  contractor 
keep  the  sewer  in  repair  for  one  year,  were  held  to  be  such 
variations  as  to  release  the  sureties,  even  though  the  sureties 


>8  United    States    t.    Walsh,    115    menced. ' '    Chapman  t.  Eneberg,  Mo. 
Fed.  Eep.  697,  705,  52  C.  C.  A.  419.     App.,  June,  1902,  68  S.  W.  Rep.  974. 


In  another  case  where  a  contract 
provided  for  changes  only  on  the 
written  order  of  the  architect,  it  was 
held  that  changes  made  without  such 
order  released  the  surety.  Fullerton 
Lumber  Co.  v.  Gates,  89  Mo.  App. 
201.  Extra  work  done  without 
agreement  in  writing  therefor  was 
held  to  discharge  the  sureties  where 
the  contract  ''prohibited  extra  work 
unless  it  was  understood  and  agreed 
upon  in  writing  before  it  was  com- 


The  court  said  that  the  stipulation 
for  a  writing  was  intended  for  the 
protection  of  the  surety  no  less  than 
the'  principal  and  has  been  too  often 
required  by  business  prudence  and 
has  been  found  too  valuable  to  be 
lightly  put  aside. 

*»  Village  of  Chester  v.  Leonard 
68  Conn.  495,  37  Atl.  Rep.  397? 
Blauvelt  v.  KcTnon,  196  Pa.  St.  128, 
46  Atl.  Rep.  416. 
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had  constructive  notice  of  them  in  the  official  proceedings  of 
the  Board  of  Water  Commissioners.^*^  Alterations  to  discharge 
the  surety  must  be  made  by  the  parties  to  the  principal's  con- 
tract. Where  they  are  made  by  the  architect  without  the  own- 
er's  consent  the  surety  is  not  released.^* 

§  754.  Whether  materialinan  who  is  contractor's  mnty  can 
enforce  mechanic's  lien — Analogous  case. — The  surety  on  a 
building  bonid  is  frequently  a  materialman  and  the  question  has 
sometimes  arisen  whether  or  not  by  becoming  surety  he  gives 
up  the  right  to  enforce  his  statutory  lien  for  labor  or  materials 
that  go  into  the  building.  The  weight  of  authority  seems  to  be 
that  he  is  estopped  by  his  contract  of  suretyship  from  enforc- 
ing such  lien.    The  conflicting  cases  are  given  in  a  note.^    The 


30  Village  of  Chester  v.  Leonard, 
68  Conn.  495,  37  Atl.  Bep.  397. 

«iFuUerton  Lumber  Co.  v.^  Gates, 
89  Mo.  App.  201,  citing  Sexton  v. 
Cook  County,  114  111.  174;  Stark- 
weather T.  Goodman,  48  Conn.  101; 
Sutherland  ▼.  Morris,  45  Hun  259; 
White  V.  San  Bafael  and  San  Quen- 
tin  Railroad  Co.,  50  CaUf.  417; 
Woodruff  V.  Bochester  &  Pittsburgh 
Baih-oad,  108  N.  Y.  39;  Abbott  ▼. 
Gatch,  13  Md.  314;  Condon  v.  Mayor 
and  Aldermen  of  Jersey  City,  43  N. 
J.  Law  452. 

82  In  Mayes  v.  Kimball,  92  Me. 
231,  42  Atl.  Bep.  400,  a  decision 
that  he  can  not  is  put  upon  the 
ground  that  the  sureties  having 
agreed  to  turn  the  building  over  to 
the  owner  free  of  liens  should  be 
held  to  do  precisely  what  they  agree 
to  do  and  are  therefore  estopped 
from  enforcing  any  liens  in  fayor 
of  themselves.  To  the  same  effect 
see  Spears  v.  Lawrence,  10  Wash. 
308,  38  Pac.  Bep.  1049;  Morse  v. 
Mansfield,  10  Wash.  373,  38  Pac. 
Bep.  1050;  Bynd  v.  Pittsburgh  Nat- 


156  Pa.  St.  172,  27  AtL  Bep.  131, 
in  which  case,  however,  the  wording 
of  the  bond  was  such  as  not  to  pre- 
clude the  sureties  from  maintaining 
mechanic's  liens.  Citing  Nice  v. 
Walker,  153  Pa.  St.  123,  25  AtL 
Bep.  1065,  in  which  case  the  prior 
Pa.  cases  are  discussed  and  the  prin- 
ciple stated,  but  no  question  of  sure- 
tyship is  involved;  Gannon  v.  Cen- 
tral Presbyterian  Church,  17B  Pa. 
St.  242,  33  AtL  Bep.  1043.  That  a 
surety  on  a  builder's  bond  who  is 
also  a  material  man  cannot  have  a 
lien  for  materials  furnished,  see  also 
Interior  Wood  Work  Co.  v.  Prasser, 
108  Wis.  657,  84  N.  W.  Bep.  833; 
Stevens  v.  McElver,  101  Wis.  392,  77 
N.  W.  Bep.  737;  McHenry  v.  Knick- 
erbocker, 128  Ind.  77,  27  N.  E.  Bep. 
430;  Spears  v.  Lawrence,  10  Wash. 
368,  38  Pac.  Bep.  1049;  Herrell  v. 
Donovan,  7  App.,  D.  C,  322.  In 
German  Lutheran  Church  v.  Wehr, 
44  Md.  453,  it  was  held  that  the 
sureties  on  the  contractor's  bond 
may  maintain  mechanic's  lien  suits 
if  they  have  been  discharged  from 


atorium,  173  Pa.  St.   237,   33  AtL.  liability  by  an  alteration  of  the  eon- 

Bep.  1041 ;  Benedict  v.  Hood,  134  Pa.  tract  without  their  consent.    And  in 

St.  289,  19  AtL  Bep.  635;   Samuel  Atlantic  Coast  Brewing  Co.  v.  Don- 

J.  CresBwell  Iron  Works  v.  O'Brien,  nelly,  59  N.  J.  Law  48,  35  AtL  Bep. 
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same  rule  has  been  held  applicable  to  the  indemnitor  of  a  surety 
who  is  held  to  be  estopped  from  asserting  against  the  surety 
claims  against  the  principal  that  he  has  purchased.^^ 

§  756.  Effect  of  stipulation  to  be  bound  only  upon  architect's 
oertiflcate. — ^A  building  contractor's  surety  is  not  released  by  a 
fraudulent  acceptance  by  the  owner's  architect  or  engineer  of 
work  that  does  not  come  up  to  the  specifications.^^    But,  in 


647,  and  in  Atlantic  Coast  Brewing 
Co.  T.  Clement,  59  N.  J.  Law  438, 
36  Atl.  Bep.  883,  it  was  held  square- 
ly that  the  surety  on  a  contractor's 
bond  is  not  by  the  mere  fact  of 
agreeing  to  indemnify  against  liens 
barred  of  his  own  right  of  lien 
against  the  premises.  In  Aste  v. 
Wilson,  i  Colo.  Decis.  42,  14  Colo. 
App.  323,  59  Pac.  Bep.  846,  it 
was  held  that  where  the  contracts 
between  the  owner  and  the  prin- 
cipal  contractor  and  between  the 
principal  contractor  and  the  sub- 
contractor contained  a  stipulation 
that  they  would  not  permit  any  liens 
to  be  set  up  against  the  property, 
neither  the  principal  contractor  nor 
the  sub-contractor  was  barred  from 
maintaining  his  claim  under  the 
mechanic's  lien  law  and  that  the 
surety  of  the  sub-contractor  was  not 
bound  to  any  greater  extent  than  the 
subcontractor. 

M  In  American  Surety  Co.  v.  Law- 
renceviUe  Cement  Co.,  110  Fed.  Bep. 
717,  at  724,  the  indemnitor  of  the 
surety  on  the  bond  of  a  goyemment 
building  contractor  had  a  secret 
agreement  with  the  contractor  to 
receive  forty  per  cent  of  the  net 
profits  of  the  work.  The  contract* 
or,  having  failed,  the  indemnitor 
bought,  in  the  name  of  a  third  party, 
certain  claims  that  had  been  allowed 
against  the  contractor  and  for  which 
the  surety  was  liable.  Held,  that 
though  the  indemnitor  could  not 
assert  snch  claims  against  the  sure- 


ty, the  other  claimants  against  the 
contractor  could  not  profit  by  that 
fact  and  their  respective  claims 
must  be  treated  as  if  the  purchased 
claims  were  still  outstanding  in  the 
hands  of  the  original  holders. 

84  In  United  States  v.  Walsh,  115 
Fed.  Bep.  697,  52  C.  C.  A.  419,  the 
contractor  for  a  dry  dock  at  the 
Brooklyn  navy  yard  put  in  piling 
from  12  to  18  feet  in  length  where 
the  specifications  required  a  length  of 
47  feet  and  substituted  dummy  piling 
where  shorter  lengths  were  required. 
The  contract  contained  a  provision 
that  the  work  should  be  done  under 
the  inspection  of  an  engineer  ap- 
pointed by  the  government,  who  had 
full  power  to  reject  any  material  or 
work  and  to  take  down  any  inferior 
or  unsafe  work  and  replace  the  same 
with  satisfactory  materials  and 
workmanship  at  the  contractor's 
expense.  The  government  accepted 
the  completed  dock  and  paid  for  it 
in  full  without  knowledge  of  the  de- 
fects and  afterwards  spent  $171,000 
in  curing  them.  In  its  suit  to  re- 
cover that  amount  from  the  sureties 
on  the  contractor's  bond  the  trial 
court  directed  a  verdict  for  the  de- 
fendants. In  reversing  judgment  on 
that  verdict  the  Circuit  Court  of  Ap- 
peals held  and  said  that  if  such 
changes  were  di/ected  by  the  super- 
vising engineer  the  government  was 
not  bound  by  them.  "That  pro- 
vision," said  the  court,  ''was  one 
for  the  benefit  of  the  government. 
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the  absence  of  a  showing  of  fraud  or  other  sufficient  reason, 
where  the  surety  has  stipulated  to  be  bound  only  by  the  archi- 
tect's certificate  the  owner  must  produce  such  certificate  as 
a  condition  precedent  to  recovery.**^ 


It  is  to  be  construed  as  an  addi- 
tional safeguard  against  non-com- 
pliance with  the  specifications  by 
the  contractors,  and  against  a  lit- 
eral but  unsatisfactory  compliance. 
An  instructive  authority  in  point  is 
Glaucius  V.  Black,  50  N.  Y.  145,  10 
Am.  Bep.  449.  That  was  a  case 
where  by  the  terms  of  a  contract 
for  the  repair  of  a  building,  it  was 
stipulated  that  the  material  should 
be  of  the  best  quality,  and  the  work 
performed  in  the  best  manner,  sub- 
ject to  the  acceptance  or  rejection  of 
an  architect,  all  to  be  done  in  strict 
accordance  with  the  plans  and  speci- 
fications, and  to  be  paid  for  when 
done  completely  and  accepted;  and 
it  was  held  that  the  acceptance  by 
the  architect  of  a  different  class  of 
work,  or  of  inferior  materials,  did 
not  bind  the  owner,  and  did  not  re- 
lieve the  contractor  from  the  agree- 
ment to  perform  according  to  the 
plans  and  specifications.  See  also 
Woodruff  V.  Bailroad  Co.,  108  N.  T. 
39,  14  N.  E.  Bep.  832."  To  the 
same  effect  see  City  of  Newark  v. 
New  Jersey  Asphalt  Co.,  N.  J.  Sup., 
Nov.,  1902,  53  Atl.  Bep.  294,  with 
which  compare  Commonwealth  v. 
City  of  Pittsburgh,  Pa.,  Nov.,  1902, 
53  Atl.  Bep.  769. 

36  In  Tally  v.  Parsons,  131  Calif. 
516,  63  Pac.  Bep.  833,  defendant 
was  sued  as  surety  on  a  bond  to  se- 
cure performance  of  a  building  con- 
tract which  provided  that  any 
expense  incurred  by  the  owner  in 
finishing  the  building  in  case  of  de- 
fault by  the  contractor  should  be 
''audited  and  certified  by  the  archi- 
^ts  whose  certificate  thereof  shaU 


bo  conclusive  between  the  parties." 
The  trial  court  found  that  the  con- 
tractor made  default  and  that  the 
owner  finished  the  building  at  a  cost 
of  $500  above  the  contract  price, 
that  the  owner  discharged  the  archi- 
tects on  the  ground  that  they  were 
dishonest  and  did  not  request  them 
to  audit  and  certify  the  expenses 
and  they  did  not  do  so.  Held,  that 
the  surety  was  not  liable.  ''He  was 
bound  only  by  the  express  terms  of 
his  contract,"  said  the  court,  "and 
to  the  extent,  and  in  the  manner, 
and  under  the  circumstances,  pointed 
out  in  his  bond  and  the  building 
contract  to  which  it  referred,  and  no 
further.  *  *  It  was  a  part  of  the 
terms  and  conditions  of  his  eon- 
tract  that  if  the  owner,  by  default 
of  the  contractor,  should  be  com- 
pelled to  furnish  labor  and  ma- 
terials and  finish  the  building,  any 
damage  incurred  through  such  de- 
fault should  be  audited  and  certified 
by  the  architects.  This  was  a  con- 
dition precedent  and  was  inserted 
for  the  protection  of  the  contractor 
and  the  sureties.  The  architects 
were  named  in  the  contract  and  were 
the  agents  of  both  parties.  *  * 
It  was  competent  for  the  parties  to 
agree  that,  in  case  of  loss,  expense 
or  damage  to  the  owner,  such  loss 
should  be  audited  by  a  tribunal  of 
their  own  selection.  They  did  make 
such  agreement  and  selected  such 
tribunal,  and  unless  some  valid  rea- 
son is  shown,  the  auditing  by  such 
tribunal  is  a  condition  precedent  to 
plaintiff's  recovery,"  Citing  Smith 
V.  Brady,  17  N.  T.  173,  72  Am.  Dec 
442;  Smith  v.  Briggs,  3  Denio  73; 
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§  766.  Liability  of  surety  on  goyemment  building  bonds. — 

The  act  of  congress,  of  August  13,  1894,  requiring  the  con- 
tractor for  government  work  to  furnish  bond  *®  conditioned 
that  he  shall  promptly  pay  all  persons  supplying  him  ''labor, 
and  materials  in  the  prosecution  of  the  work,''  is  held  to  cover 
claims  which  are  not  covered  under  the  ordinary  lien  statutes. 
''Such  statutes,"  said  Putnam,  J.,  "commonly  use  expressions 
of  this  character:  'Whoever  performs  labor  or  furnishes  ma- 
terials in  erecting,  altering  or  repairing  a  house,  building  or 
appurtenances,' — ^a  form  which  has  direct  reference  only  to 
the  labor  or  materials  and  the  erection  in  which  they  are  used ; 
while  in  the  statute  under  discussion,  the  expression  is  broader, 
namely,  'in  the  prosecution  of  the  work.'  The  underlying 
equity  of  the  lien  statutes  relates  to  a  direct  addition  to  the 
substance  of  the  subject  matter  of  the  building,  or  other 
thing,  to  which  the  lien  attaches,  while  the  statute  in  question 
concerns  every  approximate  relation  of  the  contractor  to  that 
which  he  has  contracted  to  do.  Plainly,  the  act  of  congress 
and  the  bond  in  the  case  at  bar  are  susceptible  of  a  more  liberal 
construction  than  the  lien  statutes  referred  to,  and  they  should 
receive  it.  •  •"  The  court  held  that  the  Master  properly  ex- 
cluded claims  for  "labor  and  materials  made  use  of  in  fur- 
nishing the  so-caUed  contractor's  plant  and  available  not  only 
for  this  but  for  other  work.  •  •  Otherwise  a  bond  given 
under  the  statute  with  reference  to  a  small  contract  for  dredg- 
ing might  be  substantially  exhausted  in  protecting  the  purchase 
money  of  an  expensive  dredge,  bought  at  the  particular  time 
of  the  dredging  in  question,  but  useful  for  continuous  dredging 
to  an  indefinite  amount  under  other  contracts  and  at  other  lo- 
calities." This  principle,  however,  does  not  exclude  "repairs 
of  an  incidental  and  comparatively  inexpensive  character,  made 
on  the  plant  during  the  progress  of  the  work,  representing  only 
the  ordinary  wear  and  tear  or  the  equivalent  thereof."  It  was 
held  that  claims  for  freight  from  distant  points  are  not  pro- 
tected by  the  bond  because  such  carriage  is  not  "supplying  la- 
bor and  materials,"  and  is  protected  by  the  carriers  lien  pro- 
vided for  in  the  ordinary  bill  of  lading.  But  a  claim  for  trucks 


Wolf  V.  MichaeliB,  27  lU.  App.  336,     ing  &  Woodwork  Co.,  61  N.  J.  LaTf 
i^  also  Welch  v.  Hubschmitt  Build-     57,  38  Atl.  Bep.  824. 

8«  28  Stat  278, 
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ing  from  the  steamboat  landing  to  the  place  of  constmetion  is 
protected  by  the  bond.*'' 

§  757.  Goyemment  building  bondE,  continued— Claims  aasign- 
abl&— When  right  of  action  accrues — ^No  liability  for  defaults 
of  subcontractors. — ^It  has  been  held  that  delay  in  approving 
a  government  contract  until  after  the  time  fixed  for  beginning 
work  does  not  affect  the  liability  of  the  sureties  for  its  per- 
formance.*® A  bond  was  held  to  be  in  statutory  form  though 
it  recited  that  the  principal's  contract  had  been  entered  into 
with  the  Secretary  of  the  Interior  when  it  was  in  fact  with  the 
United  States.*^    A  laborer  or  a  material  man  may  make  a 


S7  American  Surety  Co.  v.  Law- 
renceville  Cement  Co.,  110  Fed.  Bep. 
717,  719.  In  United  States  ▼. 
Morgan,  111  Fed.  Bep.  474  (Cir. 
Gt.  Dist.  Maine),  it  was  held 
that  the  surety  on  the  bond  of  a  con- 
tractor for  building  gun  emplace- 
ments in  Portland  harbor  condi- 
tioned for  the  full  payment  to  all 
persons  supplying  labor  and  ma- 
terials in  the  prosecution  of  the 
work,  was  liable  for  all  materials 
that  actually  entered  into  the  con- 
struction of  the  work,  for  freight 
thereon  from  Portland  to  Diamond 
Island  where  they  were  used,  ''this 
expense  of  freight  being  properly 
added  to  the  price  of  the  material 
at  Portland,''  for  nails  used  in  the 
construction  of  false  work  about 
which  the  concrete  was  moulded,  but 
not  for  tackle  on  a  steam  launch  used 
by  the  contractor,  "which  did  not 
enter  into  the  construction  of  the 
public  work  but  were  in  the  nature 
of  tools  and  appliances  to  be  used 
by  the  contractor  for  his  own  con- 
Tenience  and  advantage  in  the  exe- 
cution of  the  contract." 

ssin  United  States  v.  Maloney,  4 
App.  Cas.  (D.  C.)  505,  defendant's 
principal  entered  into  a  contract  for 
the  building  of  sections  1,  2,  3  and  5 
of  a  road  in  Yellowstone  Park  and 
gave  a  bond  with  defendants  as  sure- 


ties conditioned  for  its  performance. 
The  contract  provided  inter  alia  that 
it  should  be  subject  to  the  approval 
of  the  chief  of  engineers  U.  8.  A., 
that  the  work  should  begin  June  12, 
1891,  that  the  engineer  ofBicer  in 
charge,  if  not  satisfied  with  the 
progress  of  the  work,  might  annul 
the  contract  by  notice  in  writing, 
complete  the  work  and  charge  the 
cost  to  the  contractor.  It  was  held 
that  the  delay  by  the  chief  of  engi- 
neers in  approving  the  bond  until 
June  24,  1891,  did  not  affect  the 
liability  of  the  sureties,  that  the 
sureties  were  holden  for  the  cost  of 
the  work  after  the  contract  had  been 
annulled  by  the  engineer  ofBlcer  hav- 
ing supervision  in  accordance  with 
its  provisions  and  that  the  govern- 
ment need  not  finish  all  the  sections 
before  bringing  suit. 

«»In  Peake  v.  United  States,  16 
App.  Cas.  (D.  C.)  415,  a  building 
contractor's  bond,  for  government 
work,  under  the  act  of  August  13, 
1894,  conditioned  for  the  prompt 
payment  for  labor  and  materials  re- 
cited that  the  contract  had  been 
entered  into  with  Bliss,  secretary  of 
the  interior,  whereas  it  was  in  fact 
with  the  United  States  of  America. 
Held,  that  since  the  contract  was 
referred  to  in,  and  made  part  of,  the 
bond^  the  bond  was  in  substantial 
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valid  assignment  of  his  right  to  recover  under  a  government 
building  bond.*^  But,  it  has  been  held,  one  who  pays  for 
either  labor  or  material  does  not,  from  that  fact  alone,  become 
entitled  to  recover  on  the  bond  as  an  assignee.**  If,  however, 
such  payment  is  made  not  as  a  volunteer  but  at  the  request  of 
the  contractor,  or  to  protect  some  interest  of  the  payor,  there 
seems  to  be  no  good  reason  why  the  payor  should  not  be  treated 
as  an  assignee  and  subrogated  to  the  rights  of  the  payee.*^  A 
laborer  or  material  man  may  maintain  suit  as  soon  as  there  is 
default  on  the  part  of  the  contractor  in  paying  him.*^  His 
right  to  sue  on  the  bond  is  not  due  to  the  provision  in  the  stat- 
ute to  that  effect  but  exists  independently  thereof.**  The  prin- 
cipal contractors'  sureties  are  held  not  liable  for  labor  or  ma- 


conformity  with  the  statute  and  suit 
might  be  maintained  upon  it  bj  a 
material  man  in  the  name  of  the 
United  States  for  his  use. 
.  40  In  United  States  v.  Kimpland 
(C.  C,  N.  Y.),  93  Fed.  Eep.  403,  a 
contractor  for  government  work 
gave  the  usual  bond  conditioned  for 
the  prompt  payment  of  aU  persons 
supplying  him  with  labor  and  ma- 
terial used  in  the  work.  It  was  held 
that  a  woman  who  had  furnished 
board  and  lodging  to  his  workmen 
and  taken  a  verbal  assignment  of 
their  claims  for  wages,  as  secuHty, 
with  the  contractor's  consent,  had  a 
right  of  action  upon  the  bond.  See 
also  U.  S.  V.  Bundle,  100  Fed.  Eep. 
400,  40  C.  G.  A.  450,  at  454. 

«i  In  United  States  v.  Bundle,  107 
Fed.  Bep.  227,  46  C.  C.  A.  251,  a 
contractor  made  an  arrangement 
with  a  bank  by  which  the  bank 
cashed  his  orders  for  labor  and  ma- 
terial on  a  certain  building.  The 
bank  took  no  assignment  of  such 
orders,  only  the  endorsement  of  the 
payments  were  made.  Held,  that  it 
could  not  recover  on  the  contractor's 
bond  conditioned  for  the  payment  of 
persons  furnishing  him  labor  and 
materials.  In  Cadenasso  v.  Anto- 
nelle,  127  Calif.  382,  59  Pac.  Bep. 


765,  defendants  were  sureties  on  a 
bond  conditioned  for  the  faithful 
performance  of  a  contract  to  build 
a  mine  tunnel  and  to  pay  all  labor 
and  material  used  therein.  Held, 
that  plaintiff  who  had  advanced  to 
the  contractor  money  that  was  used 
to  pay  for  labor  and  material  had  no 
right  of  action  against  the  sureties. 

«a  Matthews  v.  Fidelity  Title  & 
Trust  Co.,  52  Fed.  Bep.  687,  and 
other  cases  cited  in  note  17  to  §  325. 

48  In  American  Bonding  and 
Trust  Go.  V.  Lincoln,  15  App.  Gas. 
(D.  G.)  397,  it  was  held  that  where 
a  contractor  for  government  work 
had  given  bond  conditioned  for  the 
prompt  payment  of  labor  and  ma- 
terials used  in  the  work,  a  material 
man  whose  bill  had  not  been  paid 
when  due  might  treat  the  building 
contract  as  rescinded  and  begin  suit 
on  the  bond  immediately,  though  it 
contained  a  provision  that  80  per 
cent  of  the  price  should  be  held  back 
until  completion  of  the  work,  citing 
and  following  Phillips  &  Golby  Gon- 
struction  Go.  v.  Seymour,  91  U.  S. 
646. 

"People  V.  Dodge,  11  Colo.  App. 
177,  52  Pac.  Bep.  1133,  holding  that 
two  or  more  beneficiaries  may  join 
in  one  suit. 
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terial  left  unpaid  for  by  a  subcontractor.^'^  Interest  is  held  not 
recoverable  from  the  day  of  default  though  the  claims  exceed 
the  penatly  of  the  bond,  when  the  delay  has  been  necessarily 
caused  by  legal  proceedings  to  marshal  claims.^^ 

§  768.  Ooyemment's  release,  by  alteration,  of  sare/ty  on  gov- 
ernment building  bond  does  not  eartingoish  his  liability  to  la- 
borers or  to  matmal  men. — The  act  of  congress  of  August  13, 
1894,^'^  requires  contractors  for  public  works  to  include  in  their 
bonds  besides  the  usual  stipulations  ''the  additional  obligations 
that  such  contractor  or  contractors  shall  promptly  make  pay- 
ments to  all  persons  supplying  him  or  them  labor  and  materials 
in  the  prosecution  of  the  work  provided  for  in  such  contract/' 
and  authorizes  any  person  so  furnishing  labor  or  materials  to 
bring  suit  on  said  bond  in  the  name  of  the  United  States  for 
his  use.  It  his  been  held,  construing  this,  that  no  change  in 
the  terms  of  the  contract  between  the  government  and  the  con- 
tractor without  the  surety's  consent,  can  relieve  the  surety 
of  his  obligation  to  persons  furnishing  labor  and  material.  The 
court  said:  **The  bond  which  is  provided  for  by  the  act  was 
intended  to  perform  a  double  function — in  the  first  place  to 
secure  to  the  government,  as  before,  the  faithful  performance 
of  all  obligations  which  a  contractor  might  assume  toward  it; 


4Bin  American  Surety  Co.  v. 
United  States,  127  Ala.  349,  appel- 
lant furnished  a  bond  conditioned 
that  Stowell  &  Co.,  building  con- 
tractors, "shall  promptly  make  pay- 
ments to  all  persons  supplying  them 
labor  or  materials  in  the  prosecu- 
tion of  the  work  contemplated  by 
said  contract."  Held,  reversing  the 
trial  court,  that  the  surety  was  not 
liable  for  material  furnished  to  a 
sub-contractor  under  Stowell  &  Go. 
In  United  States  v.  Farley  (C.  C, 
la.),  91  Fed.  Bep.  474,  it  was  held 
that  a  contractor  for  government 
work  who  gave  bond  conditioned  for 
the  prompt  payment  of  all  persons 
supplying  him  with  labor  and  ma- 
terials for  said  work  was  not  liable 
for  wages  left  unpaid  by  a  sub-con- 
tractor after  the  sub-contractor  had 
been  fully  paid.    ''Such  a  construc- 


tion of  the  contract,"  said  Shiros, 
J.,  "would  result  in  preventing  a 
contractor  with  the  government  from 
contracting  in  his  own  behalf  for 
the  delivery  of  any  material  by  a 
third  party,  unless  he  was  willing 
to  assume  the.payment  of  all  claims 
against  the  sub-contractor,  which  is 
certainly  a  burden  which  the  statute 
does  not  impose  upon  those  who 
assume  contract  obligations  with  the 
United  States."  See  also  Swindle 
V.  State,  15  Ind.  App.  415,  44  N.  E. 
Bep.  60;  Faurote  v.  State,  110  Ind. 
463,  11  N.  £.  Bep.  472;  State  v. 
Hinsdale-Doyle  Granite  Co.,  117  Ind. 
470,  20  N.  E.  Bep.  437. 

«o  American  Surety  Co.  v.  Law- 
renoeville  Cement  Co.,  110  Fed.  Bep. 
717  (C.  C,  Maine). 

47  28  Stat  278,  280. 
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and  in  the  second  place,  to  protect  third  persons  from  whom 
the  contractor  obtained  materials,  and  labor.  Viewed  in  its 
latter  aspect,  the  bond,  by  virtue  of  the  operation  of  the  stat- 
ute, contains  an  agreement  between  the  obligors  therein  and 
such  third  parties  that  they  shall  be  paid  for  whatever  labor 
or  materials  they  may  supply  to  enable  the  principal  in  the 
bond  to  execute  his  contract  with  the  United  States.  The  two 
agreements  which  the  bond  contains,  the  one  for  the  benefit 
of  the  government,  and  the  one  for  the  benefit  of  third  persons, 
are  as  distinct  as  if  they  were  contained  in  separate  instru- 
ments, the  government's  name  being  used  as  obligee  in  the  lat- 
ter agreement  merely  as  a  matter  of  convenience.*'*® 


*8  Thayer,  J.,  in  U.  S.  v.  National 
Surety  Co.,  92  Fed.  Rep.  549,  34  C. 
C.  A.  526,  at  529.  See  also  Dewey 
V.  State,  91  Ind.  173;  Conn  v.  Stat«, 
125  Ind.  514,  25  N.  E.  Bep.  443, 
where  like  rulings  were  made  under 
a  like  statute;  Doll  y.  Crume,  41 
Neb.  655,  59  N.  W.  Bep.  806;  Kauf- 
mann  ▼.  Cooper,  46  Neb.  644,  65  N. 
W.  Bep.  796,  and  Steffes  t.  Lemke, 
40  Minn.  27,  41  N.  W.  Bep.  302.  In 
U.  S.  ▼.  Bundle,  100  Fed  Bep.  400, 
40  C.  C.  A.  450,  the  surety  on  a 
goyemment  building  contractor's 
bond  completed  the  building  upon 
the  contractor's  default  at  a  cost 
exceeding  the  penalty  of  the  bond. 
Held,  that  nevertheless  he  remained 
liable  to  laborers  and  material  men 
to  the  extent  of  the  penalty  of  the 
bond.  He  could  not  oifset  against 
labor  and  material  claims  payments 


build  a  reservoir  for  a  certain  price 
and  should  pay  for  all  labor  and 
materials  used  in  the  work.  The 
contractor's  bond  in  the  penalty  of 
$54,000,  ran  to  the  city  as  oblige<5 
and  was  conditioned  for  the  per- 
formance of  his  contract  and  that 
the  contractor  would  '  *  well  and  truly 
pay,  or  cause  to  be  paid,  the  wages 
of  all  laborers  engaged  in  or  upon 
said  work,  and  also  all  material  men 
for  material  supplied  or  furnished 
for  said  work."  The  city  settled  a 
suit  brought  by  the  contractor  for 
the  price  and  paid  the  amount  of 
the  settlement,  $13,750.  Held,  that 
the  American  Surety  Company  as 
surety  on  his  bond  was  not  there- 
after liable  to  material  men  whose 
claims  for  materials  used  in  the 
work  had  not  been  paid.  The  court 
treated  the  claim   of   the  material 


that  he  had  made  in  completing  the    men  as  res  judicata  and  said :  '  *  Sup- 


work.  Under  other  circumstances  it 
teems  that  the  maximum  liability  of 
the  surety  on  a  bond  of  this  char- 
acter is  the  amount  of  the  penalty 
with  interest  added  from  the  date  of 
his  wilful  and  unnecessary  refusal 
to  pay  and  costs.  In  City  of  Lan- 
caster V.  Trescoln,  Pa.,  Oct.,  1902, 
53  Atl.  Bep.  508,  the  contract  be- 
tween the  city  and  a  contractor  pro- 
vided   that   the    contractor    should 


pose  that,  by  reason  of  a  failure  of 
the  contractor,  the  damages  sus- 
tained by  the  city  itself  equalled, 
or  almost  equalled,  the  amount  of 
the  bond,  and  that,  the  contractor 
having  also  failed  to  pay  his  labor 
and  materials,  the  aggregate 
amount  of  both  claims  more  than 
equalled  the  amount  of  the  bond. 
Could  it  be  claimed  for  a  moment 
that  laborers  and  material  men  could 
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§  759.  When  performance  of  a  building  contract  by  snrety  is 
not  performance  hy  principal. — ^Performance  of  a  building  con- 
tract by  a  surety  after  abandonment  of  it  by  the  principal  is 
not,  in  law,  performance  by  the  principal.  Amweg  was 
awarded  the  contract  for  work  on  a  school  building  in  Phila- 
delphia for  $126,000,  of  which  sum  $37,000  was  payable  when 
the  second  floor  joists  were  in  place.  Folz  loaned  Amweg  $20,- 
000  and  as  security  took  from  Amweg  his  bond  on  which  the 
Tradesmen's  Trust  &  Savings  Fund  Co.  was  surety  in  th«  sum 
of  $20,000  conditioned  that  Amweg  should  perform  his  contract 
up  to  the  point  at  which  the  instalment  mentioned  was  to  be- 
come due.  The  same  company  also  became  surety  on  another 
bond  to  the  city  conditioned  for  the  performance  of  Amweg  *s 
entire  contract.  Amweg  abandoned  the  work  and  the  surety 
completed  it  in  his  stead  at  a  cost  to  it  of  $22,000  in  excess  of 
the  contract  price.  It  was  held  that  nevertheless  it  remained 
liable  to  Folz  upon  the  bond  first  mentioned  in  the  full  amount 
of  the  penalty  with  interest  from  the  date  of  demand.  The 
court  said  that  the  work  done  by  the  surety  did  not  operate 
in  a  legal  sense  to  complete  the  contract  between  Amweg  and 
the  city  and  that  therefore  there  had  b^en  a  breach  of  the 

recover  on  the  bond  to  the  detriment  pay  for  all  labor  and  material,  and 
of  the  city  itself  f  Or,  in  case  such  save  the  board  of  education  harmless 
laborers  and  material  men,  as  their  from  any  moneys  laid  out  in  def end- 
claims  became  due,  sued  on  the  bond  ing  any  suit  that  may  be  brought 
for  their  own  benefit,  could  they  against  it  to  collect  claims  for 
thus  have  exhausted  it,  to  the  peril  labor  and  materiaL  It  was  held 
of  the  city,  in  case  of  default  by  the  that  after  dividing  among  them  the 
contractor  in  fulfilling  the  terms  of  balance  remaining  due  the  con- 
his  contract  f  Under  no  drcum-  tractor  from  the  board  and  formally 
stances  could  the  surety  be  called  releasing  it,  the  material  men  and 
upon  for  more  than  the  amount  of  laborers  might  maintain  their  action 
his  bond,  and,  under  such  conditions,  on  the  bond  against  the  contractor 
who  would  be  entitled  to  reap  the  and  his  sureties  for  amounts  re- 
benefit  of  itt"  Compare  City  of  maining  unpaid.  In  TJ.  S.  v.  Ameri- 
Philadelphia  v.  Stewart,  195  Pa.  St.  can  Surety  Co.,  126  Fed.  Bep.  811 
309,  45  Atl.  Bep.  1058;  City  of  (C.  C,  Maine),  the  penalty  of  the 
Lancaster  v.  Trescoln,  192  Pa.  St.  bond  was  $18,000;  the  amount  due 
452,  43  Atl.  Bep.  961.  In  Board  of  the  United  States  was  $11,896.59, 
Education  of  Detroit  v.  Grant,  107  the  amount  due  other  claimants  was 
Mich.  151,  64  N.  W.  Bep.  1050,  the  $17,514.28.  Held,  that  all  claimants, 
bond  of  the  contractor  for  a  school  including  the  United  States,  were 
house  was  conditioned  that  the  prin-  entitled  only  to  their  pro  rata  shares 
cipal   would   perform   the  contract,  of  the  amount  of  the  penalty. 
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condition  of  the  $20,000  bond  for  which  the  surety  therein 
was  answerable.^  The  subcontractor  for  the  painting  of  a  state 
fair  building  gave  a  material  man  an  order  on  the  principal 
contractor  for  $600  payable  upon  completion  of  the  painting 
contract.  The  subcontractor  failed  and  his  work  was  done  by 
the  sureties  at  a  loss  for  their  own  protection.  Held,  that  the 
order  although  duly  accepted  by  the  principal  contractor  never 
became  payable.^ 

§  760.  When  surety  on  building  bond  may  enjoin  misapplioa- 
tion  of  contract  price. — ^It  has  been  held  that  the  surety  on  a 
government  building  contract  may  maintain  a  bill  to  prevent 
the  application  of  the  contract  price  to  the  payment  of  the 
contractor's  general  creditors  when  the  effect  of  such  applica- 
tion will  be  to  leave,  labor  and  material  men,  for  whose  claims 
the  surety  is  liable,  unpaid.^  A  surety  may  be  a  creditor  within 
the  meaning  of  the  National  Bankruptcy  Act  of  1898  and  may 
maintain  its  petition  to  have  the  principal  declared  a  bank- 
rupt.* 


iFolz  V.  Tradesmen's  Trast  A 
Savings  Fund  Co.,  Pa.  St.,  Feb., 
1902,  51  AtL  Bep.  379.  See  also 
Equitable  Trust  Ck).  ▼.  Bowen,  Pa. 
St.,  Feb.,  1902,  51  Atl.  Bep.  371. 

2  Masury  &  Son  ▼.  Westwater  & 
Co.,  94  111.  App.  30.  Wright,  J., 
for  the  court,  said  (p.  32):  ''The 
plain  meaning  of  the  acceptance  was 
that  appellees  would  pay  to  the  ex- 
tent of  Brown's  dues  under  the 
terms  of  their  contract  with  him,  and 
he  having  failed  and  his  sureties 
having  finished  the  work  the  money 
was  due  the  latter  and  not  to  the 
former." 

sin  Bichards  Brick  Co.  v.  Both- 
well,  18  App.  Cas.,  D.  C,  516,  a 
firm  of  building  contractors  made  an 
assignment  of  balances  due  them 
from  the  government  for  building 
life  saving  stations  to  a  trustee  in 
trust,  to  apply  part  of  the  pro- 
ceeds to  their  general  creditors. 
Held,  that  sureties  who  had  signed 
their  bonds  required  by  law  condi- 


tioned for  the  payment  of  all  per- 
sons supplying  labor  and  materials 
might  maintain  a  biU  in  chancery  to 
prevent  the  application  of  such 
amounts  due  to  the  payment  of  gen- 
eral creditors  until  all  claims  for 
which  recourse  might  be  had  to  the 
sureties  had  been  fully  paid,  and 
that  a  receiver  would  be  appointed 
to  prevent  such  misapplication. 

4  In  Boyce  v.  United  States  Fidel- 
ity &  Guaranty  Company  of  Mary- 
land", 111  Fed.  Bep.  138,  49  C.  C.  A. 
276,  appellant's  contract  with  the 
city  of  Cincinnati  for  work  on  its 
water  works  was  revoked  by  the  city 
for  alleged  non-compliance  with  its 
terms,  and  the  surety  company,  as 
surety  on  his  bond,  by  leave  of  the 
city,  finished  the  work  and  filed  its 
petitisn  to  have  the  contractor  de- 
clared bankrupt.  Held,  that  it  was 
a  creditor  within  the  meaning  of  the 
bankrupt  act  of  1898.  The  contractor 
had  in  terms  agreed  to  indemnify  the 
surety  against  loss.    (P.  139.) 
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§  761.  When  surety  liable  to  indemnitor  of  owner— WheUier 
laborer  and  material  men  may  sue  on  the  contractor's  bond. — 

The  surety  on  a  building  contract  is  liable  not  only  to  the 
owner  but  to  one  who,  as  an  indemnitor  of  the  owner,  has  com- 
pleted the  contract  for  his  own  protection  at  a  cost  in  excess 
of  the  contract  price.^  It  is  held  that,  independent  of  statute, 
when  a  building  bond  is  conditioned  for  the  payment  by  the 
principal  for  labor  and  material  one  who  furnishes  either  labor 
or  material  may  maintain  an  action  upon  the  bond  for  his  own 
benefit.®     But  there  are  well  considered  cases  holding  the 


B  In  Citizens  Trust  &  Surety  Co.  v. 
Zane,  113  Fed.  Bep.  596,  Meighan 
sold  certain  land  to  Zane  for  $31,- 
000  and  advanced  to  Zane  $56,000 
for  the  building  of  64  buildings 
thereon,  taking  a  mortgage  to  secure 
repayment  thereof  and  a  bond  of 
indemnity  from  the  Citizens  Trust 
Company.  The  National  Surety 
Company  became  surety  on  a  bond 
to  the  Citizens  Trust  Company,  con- 
ditioned for  the  performance  of 
Zane's  contract  to  build  the  houses. 
Zane  failed  before  finishing  the 
buildings.  The  National  Surety 
Company,  on  due  notice,  refused  to 
finish  the  work  in  his  place  and  it 
was  finished  by  the  Citizens  Trust 
Company  and  the  Union  Surety  Com- 
pany, with  which  the  Citizens  Trust 
Company  had  combined  without  los- 
ing its  corporate  identity.  Held,  on 
motion  for  new  trial,  that  the  ver- 
dict of  a  jury  finding  for  the  Citi- 
zens Trust  Company  in  its  suit  on 
the  bond  given  by  the  National  Sure- 
ty Company  should  stand. 

« In  Green  Bay  Lumber  Co.  ▼.  In- 
dependent School  District,  Iowa, 
May,  1902,  90  N.  W.  Bep.  504,  a 
builder's  bond  was  conditioned  that 
the  principal  should  furnish  all  ma- 
terial and  labor  and  repay  any 
mon^  the  owner,  a  school  district, 
might  be  compelled  to  pay  to  remove 


liens.  Held,  that  plaintiff,  a  ma- 
terial man,  could  recover  by  direct 
action  against  the  sureties  upon  de- 
fault of  the  principal  to  pay.  Jor- 
dan V.  Kavanaugh,  63  Iowa  152,  18 
N.  W.  Bep.  851;  Baker  v.  Bryan, 
64  Iowa  561,  21  N.  W.  Bep.  83; 
Devere  v.  Howard,  144  Mo.  671,  46 
S.  W.  Bep.  625;  City  of  St  LouiB  t. 
Von  Phul,  "133  Mo.  561,  34  S.  W. 
Bep.  ^44,  citing  Ellis  v.  Harrison, 
104  Mo.  276,  16  S.  W.  Bep.  198,  cit- 
ing Meyer  v.  Lowell,  44  Mo.  328; 
Bogers  v.  Gosnell,  51  Mo.  466,  and 
Fitzgerald  v.  Barker,  70  Mo.  685, 
and  85  Mo.  14.  In  Hughes  v.  Gib- 
son, 15  Colo.  App.  318,  the  sureties 
of  a  building  contractor  agreed  in 
writing  to  complete  his  contract  for 
a  certain  building  and  to  save  the 
owner  harmless  from  a  lien  claim  for 
brick  in  case  it  should  ripen  into  a 
lien.  The  claimant  was  defeated  in 
her  attempt  to  get  a  Hen  for  the 
brick  but  recovered  a  personal  judg- 
ment against  the  owner  for  the  price. 
Held,  that  the  sureties  were  liable 
because  the  payment  for  the  brick 
was  one  of  the  things  the  original 
contractor  was  bound  for  by  his 
contract  which  his  sureties  aflreed  to 
carry  out.  That  in  Indiana  ma- 
terial men  and  laborers  may  main- 
tain suits  in  their  own  names  on  the 
ordinary  form  of  jmblic  building 
contractor's    bonds,    see  ~  lEQng    t. 
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contrary  J  Failure  of  a  laborer  to  file  his  lien  claim  under  the 
statute  does  not  release  the  surety  on  the  builder's  bond  from 
liability  for  such  claim  if  the  bond  is  conditioned  for  its  pay- 
ment.® 

§  762.  Surety's  affidavit  of  defense— Evidence— Limitations 
— ^Measure  of  damages — ^Interest. — ^Under  some  circumstances 
a  builder's  surety  is  helpless  if  he  cannot  ascertain  the  facts 
in  reference  to  his  principal's  liability.  A  surety  company  was 
sued  as  surety  on  the  bond  of  a  government  building  contractor 
conditioned  that  the  contractor  would  ''promptly  make  pay- 


Downey,  24  Ind.  App.  262,  56  N.  E. 
Rep.  680;  Williams  ▼.  Markland,  15 
Ind.  App.  660,  44  N.  £.  Bep.  562; 
Am.  SuT.  Co.  ▼.  Lauber,  22  Ind.  App. 
326,  53  N.  E.  Bep.  793;  Young  ▼. 
Young,  21  Ind.  App.  509,  52  N.  E. 
Bep.  776.  Public  building  contract- 
or'fl  bond  running  to  township  trus- 
tees, material  man  may  sue  on  it  in 
his  own  name.  Brown  ▼.  Markland, 
22  Ind.  App.  652,  53  N.  E.  Bep.  2^5. 
In  Union  Sheet  Metal  Works  v. 
Dodge,  129  Calif.  390,  62  Pac.  Bep. 
41,  a  school  district  required  a  con- 
tractor for  a  school  building  (which 


tractor  and  the  contractor  left  the 
plaintiff,  a  material  man,  ui^paid. 
Held,  that  the  material  man  had  no 
right  of  action  against  the  sureties. 
The  court  said  that  the  contract  was 
intended  for  the  protection  of  the 
city  only.  It  was  not  conditioned 
for  the  payment  for  material  and 
labor  used  in  the  plant.  A  cannot 
recover  from  B  upon  a  promise  made 
by  B  to  C  for  A's  benefit  unless 
B's  promise  is  an  express  promise. 
When  B's  promise  to  C  is  only  an 
implied  promise,  though  it  is  for  A 's 
benefit,  A  caimot    recover    on    it. 


can  not  be  subjected  to  mechanic's    There  could  be  no  mechanic's  lien 


liens)  to  furnish  a  bond  conditioned 
to  pay  all  i>er8ons  furnishing  labor 
and  material  used  in  the  building. 
The  plaintiff,  a  material  man, 
brought  suit  in  its  own  name  against 
the  sureties  on  the  bond  and  re- 
covered. 

Tin  Electric  Appliance  Co.  v. 
United  States  Fidelity  &  Guaranty 
Co.,  110  Wis.  484,  85  N.  W.  Bep. 
648,  the  contractor  for  a  city  light- 
ing plant  agreed  that  the  plant 
should  be  delivered  ''free  and  clear 
of  all  claims  or  liens  for  labor  per- 
formed or  material  furnished  or 
otherwise.''    And  the  bond  was  con- 


against  the  lighting  plant ;  therefore 
there  was  no  claim  or  lien  of  the 
character  of  those  against  which  the 
bond  protected  the  dty.  And  there 
being  no  breach  of  his  bond  the  ma« 
terial  man  had  no  cause  of  action* 
Citing  the  note  to  Jefferson  v.  Aseh, 
53  Minn.  446,  55  N.  W.  Bep.  604, 
which  is  found  in  25  L.  B.  A.  257, 
as  to  the  right  of  one  to  sue  upon  a 
contract  to  which  he  is  not  a  party. 
•  Bead  ▼.  American  Surety  Co., 
Iowa,  May,  1902,  90  N.  W.  Bep. 
590.  This  is  put  upon  the  ground 
that  the  creditor  is  not  in  the  ab- 
sence of  a  stipulation  to  that  effect 


ditioned  for  faithful  performance  of  bound  to  any  active  delinquence  in 

"all  the  terms,  covenants  and  condi-  enforcing  his  claim  against  the  prin- 

tions"  of  the  contract.     The  city  cipal,  for  the  debt  is  the  debt  of  tho 

paid  the  full  amount  to  the  con-  surety  as  well  as  of  the  prineipaL 
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ments  to  all  persons  supplying  him  with  labor  or  materials/' 
etc.,  by  a  material  man  who  filed  his  affidavit  of  claim  with  his 
declaration.  The  rule  of  court  required  that  defendant's  affi- 
davit of  defense  should  state  specifically  and  ''in  precise  and 
distinc);  terms  the  grounds  of  his  defense,  which  must  be  such 
as  would,  if  true,  be  sufficient  to  defeat  the  plaintiff's  claim 
wholly  or  in  part."  Defendant's  affidavit  stated  in  substance 
that  it  had  no  knowledge  respecting  plaintiff's  claim  and  could 
neither  admit  nor  deny  it,  called  for  strict  proof  and  insisted 
on  a  jury  trial.  Held,  that  judgment  was  properly  entered 
against  defendant  for  want  of  a  sufficient  affidavit  of  defense. 
The  court,  McKenna,  J.,  said  that  an  action  against  a  surety 
was  an  action  ex  contractu  within  the  meaning  of  the  rule  and 
that  the  rule  did  not  deprive  defendant  of  trial  by  jury  but 
merely  ''prescribes  the  means  of  making  an  issue."  ®  A  decree 
establishing  a  mechanics  lien  in  a  proceeding  to  which  the  con- 
tractor was  a  party  is  admissible  in  a  suit  against  the  obligors 
on  the  contractor's  bond.*^  The  limitation  applying  to  con- 
tracts in  writing  has  been  held  to  govern  suits  of  material  men 
and  laborers  against  the  obligors  on  building  bonds.^^  The 
measure  of  damages  ordinarily  is  the  difference  between  the 
contract  price  and  the  actual  reasonable  cost  of  completing  the 
work  after  the  contractor's  default.*^  Interest  is  held  not  to 
begin  until  demand  for  payment  has  been  made  upon  the 
surety.*  * 

•  Fidelity  ft  I>6poBit  Go.  of  Md.  v.  could  not  be    maintained    on    the 

United  States  (1902),  187  U.  S.  315,  laborer's  verbal  agreement  with  the 

23  Sup.  Ct.  Bep.  120.    Same  case  be-  contractor.    Devere  v.  Howard,  144 

low:    30  Wash.  L.  Bep.  532.  Mo.  671,  46  S.  W.  Bep.  625;  City  of 

io  Menef ee    v.    Beverf orden,   Mo.  Bethany  v.  Howard,  149  Mo.  504,  51 

App.,  June,  1902,  68  S.  W.  Bep.  972.  8.  W.  Bep.  94. 

To  show  the  extent  of  the  default:  12  in  National  Surety  Co.  v.  Town- 

Whelan  v.  McCullough,  4  App.  Gas.  send  Brick  Go.,   74  111.  App.   312, 

(D.  G.)  58.  and  176  lU.  156,  52  N.  E.  Bep.  938, 

11  In  Miner  v.  Howard,  Mo.  App.,  appellant  became  surety  for  a  sub- 
April,  1902,  67  S.  W.  Bep.  692,  it  contractor  on  a  sewer  system  who 
was  held  that  the  ten  years'  limita-  did  not  finish  his  work.  Judgment 
tion  applies  to  a  laborer's  claim  against  the  surety  for  the  difference 
under  a  building  contractor 's  bond  between  the  actual  cost  and  the  con- 
conditioned  for  the  payment  for  all  tract  price  was  affirmed, 
labor  and  materials.  The  court  held  is  Folz  v.  Tradesmen 's  Trust  ft 
that  the  bond  was  a  promise  in  writ-  Savings  Fund  Go.,  Pa.  St.,  Feb., 
ing  to  pay  for  labor  and  materials  1902,  51  Atl.  Bep.  379. 
and  suit  was  not  barred  because  it 
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§  763.  Distribution  among  daimants  pro  rata  when  aggre- 
gate clainiB  exceed  the  penalty. — Where  the  claims  recoverable 
under  a  goyermnent  building  bond  exceed  the  amount  of  the 
penalty  the  distribution  is  pro  rata  among  the  claimants ;  and 
it  has  been  held  that  the  surety  can  not  have  the  prosecution 
of  claims  enjoined  until  it  has  realized  on  its  indemnity  or  col- 
lateral.^^   And  where  the  United  States  is  one  of  several  claim- 


i«  In  American  Surety  Co.  v.  Law- 
reneeyille  Cement  Co.  (C.  C.^  Me.), 
96  Fed.  Bep.  25,  Morgan,  a  con- 
tractor for  government  work,  gave 
the  bond  required  by  the  act  of  Aug. 
13,  1894,  conditioned  for  the  per- 
formance of  his  contract  and  for  the 
payment  of  persons  supplying  labor 
or  materials.     He  defaulted  in  his 


made  a  party  to  the  suit.  It  was 
held  that  the  court  could  not  realize 
on  the  indemnity  and  meanwhile  en- 
join the  suit  of  the  various  claim- 
ants because  that  ''would  be  equiva- 
lent to  holding  that  no  creditors  can 
enforce  payment  against  a  surety 
until  the  assets  of  the  principal 
debtor  have  been  realized  and  ap- 


contract    and    eighty-one    separate    plied  on  the  debt,  which  is  not  the 


suits,  some  in  state  courts,  some  in 
the  U.  8.  C.  C.  in  Maine,  were  begun 
upon  the  bond,  by  i>ersons  having 
claims  for  labor  or  material.  The 
surety  thereupon  filed  its  bill  in  the 
U.  S.  court  asking  that  further 
prosecution  of  the  suits  be  restrained 
by  injunction,  asking  for  an  account- 
ing, a  receiver  and  for  the  collection 
and  application  of  certain  indemnity 
to  the  payment  of  claims.  All  de- 
fendants whose  suits  were  pending 
elsewhere  were  dismissed,  and,  treat- 
ing the  bill  as  an  ancillary  bUl,  the 
eourt  (Putnam,  J.)  held  that  it  had 
power  to  make  a  prompt  pro  rata 
distribution  on  each  of  the  claims  to 
which  the  biU  was  ancUlary  to  such 
ao  amount  as  would  imperil  no  party 
concerned,  and  to  retain  the  bill  for 
a    further    distribution    when    the 


law  in  this  jurisdiction  or  in  the 
federal  courts."  In  the  same  case 
the  court  afterwards  (110  Fed.  Bep. 
717)  held  that  under  the  facts  stated 
the  surety  could  not  be  charged  wi{h 
interest  on  the  amount  of  the  pen- 
alty of  the  bond,  which  was  less  than 
the  aggregate  of  the  claims  against 
the  principal,  from  the  date  of  filing 
its  bilL  At  a  later  date  the  United 
States  began  an  action  at  law 
against  the  surety  on  the  bond, 
United  States  v.  American  Surety 
Co.  of  N.  Y.  (C.  C,  Me.),  HO  Fed. 
Bep.  913,  refusing  to  accept  its  pro 
rata  share  of  the  entire  sum  for 
which  the  surety  was  liable.  And  in 
that  suit  it  was  held  that  the  court 
had  the  power  to  stay  the  action  at 
law  until  the  United  States  should 
submit  to  the  jurisdiction  and  file 


status  of  the  claims  not  in  suit,  or  its  claim  in  the  equity  suit  or  to 

sued  in  other  jurisdictions,  had  been  permit  the  surety  to   give  in  evl- 

finally  determined,  and  that  notwith-  dence  in  the  action  at  law  ''all  the 

standing  the  fact  that  neither  Mor-  facts  which   are  justifiable  in  the 

gan  nor  the  United  States   (which  equity  cause"  so  that  the  same  rule 

had  finished  his  contract  at  an  ex-  of  priority,  if  priority  exists,  or  of 

pense  exceeding  the  contract  price  pro  rata  distribution,  if  the  law  re- 

and  therefore  had  a  claim  against  quires  pro  rata  distribution,  might 

the  surety  for  such  excess)  could  be  be  enforced.   It  was  afterwards  held 
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ants  it  seems  that  it  receives  only  its  pro  rata  share  the  same 
as  the  rest.**^ 

§764.  Liability  of  sureties  on  bonds   of  contractors.— An 

agreement  to  become  surety  for  the  performance  of  a  building 
contract  is  held  to  be  invalid  if  the  contract  between  the  con- 
tractor and  the  person  contracting  with  him  has  already  been 
executed,  unless  there  has  been  a  new  consideration,*®  or  unless 
the  circumstances  are  such  that  the  builder's  bond  and  his 
contract  may  fairly  be  regarded  as  parts  of  the  same  transac- 
tion. Sureties  on  a  bond  given  to  secure  the  performance  of  a 
contract  to  construct  a  gravel  road  are  held  not  liable  for  debts 
incurred  by  a  subcontractor.*^  Where  sureties  for  building 
contractors  assume  the  contract,  they  can  claim  nothing  under 
it  which  the  original  contractors  could  not.*®  Where  the  law 
under  which  a  local  improvement  was  made  did  not  require 
the  contractor  to  give  bond,  but  he  nevertheless  executed  one, 
the  fact  that  his  surety  was  interested  in  the  contract  and  was 
an  officer  of  the  city  with  which  the  contract  was  made,  held 
not  to  invalidate  the  assessment  levied  to  pay  for  such  improve- 
ment.** A  surety  of  a  contractor  for  the  erection  of  a  building 
is  held  liable  for  the  costs  properly  taxed  in  a  suit  for  the 
establishment  of  a  mechanic's  lien;  but  such  liability  will  not 
extend  to  costs  incurred  in  the  advertisement  and  sale  of  the 
property  subjected  to  lien,  since  these  could  have  been  avoided 
by  the  payment  of  the  lien,  when  established  by  the  judgment.^ 
Where  a  city  entered  in  a  contract  with  certain  persons  ''to 
furnish  the  labor  and  materials  for  handling,  distributing  and 
laying  the  main  pipes  for  the  water- works"  of  said  city,  and 
the  contractors  committed  a  breach  of  the  contract,  and  the 
city,  as  it  had  a  right  to  do  under  the  contract,  completed  the 

that  the  United  States  was  entitled  if  Faurote  v.  State  ex  rel.  Gordon, 

only  to  its  pro  rata  share,  the  aggre-  110  Ind.  463;   McGIurkey  ▼•  Croin- 

gate  of  claims  being  in  excess  of  the  well,  11  N.  T.  593;   State  ex  reL 

penalty  of  the  bond.    U.  S.  ▼.  Amer-  Price  ▼.  Hinsdale-Doyle  Granite  Co., 

ican  Surety  Co.,  126  Fed.  Rep.  811  117  Ind.  476,  20  N.  £.  Bep.  437. 

(C.  C.  Maine).  isKnapp  v.  Swan^,  56  Mich.  345. 

iBXJ.  S.  V.  American  Surety  Co.,  lo  Trustees    of    United    Brethren, 

126  Fed.  Bep.  811.  etc  ▼.  Bauseh,  122  Ind.  167,  23  N. 

i«La     Fayette    Bldg.     Ass'n     v.  E.  Bep.  717. 

KleinhofPer,  40  Mo.  App.  388.    And  so  La    Fayette    Bldg.    Afls'n    ▼• 

see,  to  similar  effect,  Bing  ▼.  Kelly,  Eleinhoffer,  40  Mo.  App.  388. 
10  Mo.  App.  411. 
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work,  it  was  held  in  an  action  against  the  sureties  on  the  bond 
of  the  contractors  that  they  were  liable  for  expenses  incurred 
in  the  employment  of  men  who  took  the  place  of  workmen  the 
contractors  would  have  been  obliged  to  employ  had  they  pro- 
ceeded with  their  work;  that  they  were  also  liable  for  sums 
paid  in  settlement  of  claims  for  injuries  accidentally  done  to 
the  property  of  third  persons  by  the  blasting  of  rock;  but 
that  they  were  not  liable  for  surgical  assistance  rendered  work- 
men who  were  injured  during  the  progress  of  the  work,  nor  for 
sums  which  the  city  had  paid,  after  breach  of  the  contract, 
for  wages  of  workmen  hired  by  the  contractor  for  services  ren- 
dered by  them  before  such  breach.^^ 

§  765.  Samie,  continued. — ^A  and  B  became  guarantors  for  C 
on  a  bid  to  furnish  supplies  to  a  military  post,  by  the  terms  of 
which  they  undertook  that  if  the  bid  of  C  was  accepted,  he 
would  execute  a  contract  with  sureties  to  furnish  the  supplies 
advertised  for  at  the  terms  bid,  or  in  default  thereof  would 
make  good  the  difference  between  the  bid  of  C  and  that  of  the 
next  lowest  bidder.  C's  bid  was  accepted,  but  he  failed  to  exe- 
cute the  contract.  A  and  B  when  notified  of  the  default,  with- 
out waiting  for  the  contract  to  be  awarded  to  the  next  bidder, 
undertook  to  carry  it  out  on  their  own  account,  and,  after 
expending  $2,000  in  the  attempt,  failed.  After  thia  expendi- 
ture C  promised  to  repay  them  this  amount.  He  failed  to  do  so. 
An  action  was  brought,  and  it  was  held  that  C  was  not  liable 
to  A  and  B  for  this  sum  under  the  terms  of  the  guaranty,  nor 
on  his  promise,  which  was  without  consideration  and  void ;  that 
A  and  B  were  still  liable  on  the  original  guaranty,  and  if  com- 
pelled to  pay  thereon  would  have  a  right  to  recover  therefor 
against  C.^*  Where  a  bridge  contractor  gave  bond  with  sure- 
ties to  a  county  to  build  and  complete  a  bridge  '*in  a  substan- 
tial and  durable  manner,  so  that  the  same  shall  stand  the  test 
of  time  and  flood,"  and  was  to  be  paid  for  the  same  in  instal- 
ments, the  last  instalment  not  being  paid  until  the  whole 
work  was  completed  and  received,  and  the  last  instalment  was 
paid  upon  the  completion  of  the  work,  though  one  of  the  abut- 
ments seemed  to  be  cracking  and  settling,  and  two  years  there- 
after part  of  the  bridge  fell,  it  was  held  that  the  sureties  on 

n  City  of  Newton  ▼.  Devlin,  134        22  Savage  v.  Burns,  3  Mont.  527. 
490. 
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the  contractor's  bond  were  liable,  and  that  they  could  not  en- 
join an  action  against  them  on  the  ground  that  by  receiving 
the  bridge  in  the  condition  it  was,  and  making  the  last  pay- 
ment, their  obligation  was  so  varied  and  changed  as  to  release 
them.2s 

§  766.  Measure  of  damages  in  suit  on  notary's  bond— Trust 
property  not  liable. — The  official  sureties  of  a  notary  public  are 
held  liable  for  his  failure  to  give  notice  of  dishonor  to  an  en- 
dorser on  a  note  that  was  sent  to  him  to  protest.^^  A  notary 
sold  forged  mortgages  to  plaintiff  with  false  certificates  of 
acknowledgment.  Held,  that  his  sureties  were  liable  only  to 
the  extent  of  the  value  of  the  mortgages,  assuming  that  they 
were  genuine  and  not  necessarily  to  the  amount  of  money  ob- 
tained from  plaintiff.^^  This  was  because  it  was  no  part  of  a 
notary's  official  duty  to  sell  mortgages.  It  has  been  held  that 
trust  property  in  the  hands  of  a  surety  cannot  be  taken  to 
satisfy  a  judgment  obtained  against  him  in  a  suit  upon  an 
official  bond  and  is  not  affected  by  any  statutory  lien  against 
the  property  of  the  surety.*^ 

28  Leonard  v.  County  Court,  25  W.  Bep.  775,  in  which  case  a  plainti£F 

Ya.  45.  who  had  paid  $600  for  mortgages 

24  In  Williams  v.  Parks,  Neb.,  having  a  defective  certificate  of  ac- 
Feb.,  1902,  89  N.  W.  Bep.  395,  56  knowledgment  was  held  to  be  enti- 
le B.  A.  759,  a  note  was  sent  to  the  tied  to  no  damages  on  the  ground 
First  National  Bank  of  Lincoln  for  that  the  property  mortgaged  was 
collection  and  '' protest.''  The  no-  wholly  valueless,  and  People  ▼.  But- 
tary  to  whom  the  bank  assigned  it  ler,  74  Mich.  643,  where  judgment 
duly  protested  it  for  non-payment  for  the  fuU  amount  borrowed  was 
but  failed  to  give  notice  of  dishonor  affirmed  because  the  mortgage  was 
to  the  only  responsible  endorser,  found  to  be  equal  in  value  thereto 
the  Nebraska  Wesleyan  University,  if  valid.  S.  C.  42  N.  W.  Bep.  273. 
which  avoided  pa3rment  by  reason  of  26  in  Hurst  v.  CommissionerB  of 
such  failure  of  notice.  The  Nebras-  DeEalb  County,  110  Ga.  33,  35  S.  £. 
ka  statute  expressly  authorizes  no-  Bep.  249,  the  sureties  on  the  bond 
taries  to  give  notice  of  dishonor  and  of  a  defaulting  county  treasurer,  at 
collect  a  fee  therefor.  Held,  that,  the  time  of  default  and  at  the  time 
though  there  was  no  express  instruc-  of  becoming  such  sureties,  held  title 
tion  to  give  such  notice,  it  was  im-  in  their  own  names  to  certain  land 
plied  in  the  instruction  to  ''protest"  which  they  had  bought  with  money 
and  that  the  sureties  on  the  notary's  of  an  infant  held  by  them  in  trust, 
official  bond  were  liable.  and   which   was    therefore    affected 

28  Heidt  V.  Minor,  89  Calif.  115,  with  a  secret  equity  in  favor  of  the 

26  Pac.  Bep.  627.     Citing  McAllis-  infant.     The  statute   (See.  456  Gku 

ter  V.  Clement,  75  Calif.  182,  16  Pac.  Polit.  Code)  provided  that  the  prop- 
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§  767.  Liability  of  sureties  on  official  bonds  of  officers  of 
private  corporations— EflFect  of  criminal  prosecution. — Sureties 
on  the  bond  of  an  official  of  a  private  corporation  are  held  lia- 
ble only  to  the  extent  of  their  engagement.  In  a  Colorado 
.case,  the  principal  having  been  elected  treasurer  and  general 
manager  of  a  milling  company,  gave  a  bond  on  which  appellant 
was  surety,  conditioned  for  the  proper  and  faithful  discharge 
of  his  duties  as  treasurer.  By  order  of  the  directors  the  prin- 
cipal as  treasurer  made  and  discounted  the  corporation's  notes 
for  $65,000  and  deposited  the  proceeds  to  the  credit  of  the 
corporation.  Being  authorized  to  check  out  money  by  checks 
signed  by  him  as  manager,  he  drew  and  made  large  and  unau- 
thorized advances  to  a  partnership  composed  of  himself  and 
the  president  of  the  corporation  and  so  became  short  about 
$8,000.  It  was  held  that  the  sureties  on  his  bond  as  treasurer 
were  not  liable  because  as  treasurer  he  had  placed  to  the  credit 
of  the  corporation  all  the  money  raised  by  him  as  such  and  his 
misappropriations  were  all  made  in  his  capacity  as  manager. 
Reviewing  the  cases,  the  court  said  that  the  authorities  es- 
tablish the  following  propositions  with  reference  to  the  liabil- 
ity of  sureties  on  official  bonds:  ** First.  The  liability  of  a 
surety  is  to  be  strictly  construed  but  this  rule  does  not  exclude 
a  fair  consideration  of  the  instrument  from  which  the  obliga- 
tion is  derived.    Second.    Where  there  are  several  officers  of 

erty  of  the  county  treasurer  and  of  the  legal  title  or  not,  any  property 

the  soreties  on  this  bond  "shall  be  which  they  then  owned  or  to  which 

bound  from  the  time  of  the  execu-  th^    had    a    claim    of    right    was 

tion  thereof  for  the  payment  of  any  bound,  and  no  property  which  they 

and  aU  liability  arising  from   the  did  not  own,  irrespective  of  where 

breach  of  said  bond."    It  was  held,  the   naked   legal    title   vested,    was 

reversing  the  trial  court,  that  the  bound.     *     *     The  doctrine  that  a 

land  could  not  be  sold  to  satisfy  a  secret  equity  cannot  prevail  against 

judgment  that  the  county  had  recov-  the  claim  of  one  who  extended  credit 

ered  against  the  sureties  on  account  to   another  on   the   faith   that   the 

of  their  principal's  defalcation.    It  ownership  was  in  him  who  held  the 

was   contended   that   the   land  was  legal   title   cannot   come   into    this 

bound  under  the  above  quoted  sec-  case.     That  doctrine  is  founded  on 

tion  of  the  code  but  the  court  said:  a  correct  equitable  principle,  but  it 

''Not  at  all.    The  property  of  Ma-  would  be  most  inequitable  and  un- 

Bon  and  Steele  was  bound  therefor,  just  to  aUow  the  property  of  this 

but  it  does  not  follow,  because  the  minor,  unable  to  protect  himself,  to 

legal  title  was  at  that  time  in  Mason  be  appropriated  to  a  debt  of  Mason 

and  Steele,  that  this  property  was  and  Steele,  however  just  it  may  be, 

bound ;   because,  whether  they  had  because  of  their  insolvency. ' ' 
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an  institution,  as  of  a  bank,  and  it  is  the  cnstomary  and  nsnal 
course  of  business  at  such  institutions  for  one  officer  to  tem- 
porarily discharge  the  duties  of  another,  in  case  of  the  latter 's 
absence,  or  sickness,  a  surety  of  the  former  is  usually  liable 
for  default  made  while  his  principal  is  thus  temporarily  filling 
the  place  of  another  officer.  Third.  Where  the  same  person 
holds  two  separate  positions,  each  requiring  distinct  and  inde- 
pendent duties  from  the  other,  the  obligation  of  a  surety  upon 
a  bond  given  to  cover  the  acts  of  the  principal  in  the  discharge 
of  the  duties  devolving  upon  such  principal  while  acting  in  one 
of  such  capacities  cannot  be  extended  so  as  to  cover  defaults 
occurring  in  the  other."  ^7  ^  ^ote  given  by  a  surety  in  jpay- 
ment  of  a  supposed  deficiency  on  the  part  of  his  principal; 
when  no  deficiency  in  fact  exists,  can  not  be  collected  by  the 
payee.^  Whether  sureties  on  the  bond  of  an  official  of  a  pri- 
vate corporation  are  liable  when  their  principal  has  partici- 
pated in  a  fraudulent  overissue  of  stock,  from  which  tlie  cor- 
poration has  not  yet  suffered  any  financial  loss,  depends  upon 
the  wording  of  the  bond.^^  It  is  held  no  defense  for  the  sure- 
ties that  the  act  of  the  principal  for  which  they  are  sought  to 
be  held  liable  is  forbidden  by  statute.  Thus,  the  cashier  of  a 
national  bank  made  a  loan,  taking  a  pledge  of  the  bank's  stock 
in  his  individual  name  as  collateral  contrary  to  the  statute  that 


2T  Johnson  v.  Eaton  Milling  &  Ele- 
vator Co.,  18  Colo.  331,  32  Pac  Rep. 
825. 

«8ln  Court  Valhalla  v,  Olson,  14 
Colo.  App.  243,  the  surety  on  the 
official  bond  of  the  treasurer  of  a 
lodge  placed  his  name  on  the  back 
of  a  note  given  by  the  treasurer  to 
the  order  of  the  chairman  to  which 
note  he  was  not  a  party  and  when 
sued  on  the  note  by  the  lodge  pleaded 
that  the  treasurer  was  not  a  de- 
faulter and  that  he  had  been  fraudu- 
lently induced  to  place  his  name  on 
the  note  by  the  false  representation 
that  he  was  bound  to  make  good  the 
supposed  defalcation  by  the  terms  of 
the  official  bond  on  which  he  was 
surety.  Held,  that  his  pleas  stated 
a  sufficient  defense  but  that  the  court 
erred  in  directing  a  verdict  for  the 


defendant  without  a  trial  of  the  is- 
sues made  by  the  pleadings. 

M  Query  in  First  Ave.  Land  Co.  v. 
Parker,  111  Wis.  1,  86  N.  W.  Bep. 
604.  Citing:  Lyle  v.  McCormick 
Harvesting  Machine  Co.,  108  Wis. 
81,  84  N.  W.  Bep.  18;  Famsworth  v. 
Boardman,  131  Mass.  115,  122;  Kip 
V.  Brigham,  7  Johns.  Bep.  (N.  Y.) 
168,  in  which  case  Kent,  C,  said: 
''It  is  enough  for  a  party,  in  order 
to  maintain  his  action  on  a  bond  of 
indemnity,  to  show  that  he  was  lia- 
ble and  had  paid  the  debt  (5  Co.  24), 
or  that  he  was  sued  (1  Sid.  442, 
King  V.  Atkins) ;  or  that  he  was 
even  exposed  to  a  suit,  for  so  said 
Brian,  J.,  and  Littleton,  J.,  in  18 
Edw.  IV.  27;  and  this  was  the  de- 
cision in  the  case  of  Cutler  v.  South- 
em  (1  Saund  116,  1  Lev.  194).'' 
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forbids  a  national  bank  to  make  loans  upon  its  own  stock. 
Afterwards  he  converted  the  stock  to  his  own  use.  It  was  held 
that  the  sureties  on  his  o£Scial  bond  were  liable  for  a  loss  re- 
suiting  to  the  bank  therefrom.  The  court  said  that  only  the 
government  could  avail  itself  of  the  statutory  prohibition.^® 
The  acquittal  of  the  principal  upon  a  criminal  prosecution 
based  upon  the  same  defaults  for  which  the  sureties  are  sought 
to  be  held  liable  is  held  to  be  no  defense  to  the  sureties.'^ 

§  768.  Miscellaneous  cases  concerning  liability  of  sureties  on 
bond  of  insurance  agents. — ^A  bond  given  to  an  insurance  com- 
pany by  an  agent  to  secure  the  faithful  performance  of  his 
duties,  including  an  account  of  all  sums  of  money,  goods,  notes, 
valuables  and  other  property  coming  into  his  hands,  held 
not  to  cover  advances  made  to  him  by  the  company.^^  Certain 
sureties  executed  a  bond  for  an  insurance  agent,  which  recited 
his  appointment  as  such.  The  bond  was  sent  to  the  head  ofiSce 
of  the  company,  but  no  appointment  was  in  fact  made  by  them 
until  a  year  and  a  half  afterwards,  when  the  agent  was  noti- 
fied of  his  appointment,  but  of  this  the  sureties  were  not  in- 
formed. About  three  months  after  the  execution  of  the  bond, 
one  of  the  sureties  wrote  to  the  company  repudiating  the  sure- 
tyship but  received  no  reply.  Held,  he  was  discharged,  as  no 
appointment  having  been  made  in  fact  when  the  bond  was 
executed,  the  sureties  could  not  be  held  liable  for  defaults 
occurring  afterwards,  for  their  contract  was  in  respect  to  a 


soWalden  Natl  Bank  t.  Birch, 
130  N.  Y.  221,  29  N.  E.  Rep.  127. 

SI  In  United  States  ▼.  Jaedicke 
(D.  C.  Kans.),  73  Fed.  Rep.  100,  it 
was  held  to  be  no  defense  to  the 
sureties  on  the  offidai  bond  of  a  post- 
master who  were  sued  for  an  alleged 
OTerpayment  of  commission  to  their 
principal  arising  from  his  alleged 
falsification  as  to  the  amount  of 
stamps  concelled,  that  the  principal 
had  been  acquitted  in  a  criminal  pro- 
ceeding brought  by  the  government 
and  based  upon  the  same  facts.  The 
court  distinguished  the  case  at  bar 
from  eases  in  which  it  has  been  held 
that  a  dvil  suit  for  a  penalty  is 


barred  by  acquittal  in  a  criminal 
suit  based  on  the  same  transaction. 
Citing:  Stone  v.  United  States,  29 
U,  S.  App.  32,  64  Fed.  Rep.  670, 
12  0.  C.  A.  451,  a  suit  to  recover 
the  value  of  timber  illegally  cut  on 
government  land,  after  acquittal  in 
a  criminal  prosecution,  and  United 
States  V.  McKee,  4  Dill  128,  Fed. 
Cas.  No.  15,688,  and  Coffee  v. 
United  States,  116  U.  S.  436,  6  Sup. 
Ct.  Rep.  437,  in  which  two  cases  civil 
suits  for  penalties  were  held  barred 
by  criminal  prosecutions. 

82  Burlington  Ins.  Co.  v.  Johnston, 
24  111.  App.  565;  affirmed,  120  111. 
622,  12  N.  E.  Rq>.  205. 
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present  and  not  a  future  engagement.'^  The  condition  of  an  in- 
surance agent's  bond  was  that  he  should  faithfully  discharge 
his  duties  as  agent  of  the  company,  and  deliver  and  pay  over 
all  property  and  money  coming  into  his  hands  as  such.    An 
agreement  for  his  appointment  as  such  agent  provided  that 
he  might  draw  for  his  services  at  a  specified  rate  per  year, 
payable  monthly,  and  at  the  expiration  of  a  year  any  amount 
due  him  should  be  paid,  and  any  amount  overdrawn  should 
be  returned.    Held,  that  in  the  absence  of  express  knowledge 
of  this  agreement  the  surety  on  his  bond  was  not  liable  for 
excess  of  advances  for  salary  or  commission  retained  by  the 
agent  under  the  agreement.^  An  insurance  agent's  bond  was 
made  to  cover  all  liabilities  and  delinquencies  of  the  agent 
under  his  existing  or  any  future  appointment,  and  whether  as 
sole  agent  or  joint  agent  with  others,  and  notwithstanding 
changes  in  the  tenor  of  the  agreements  under  which  he  should 
act.    Held,  that  the  sureties  were  not  bound  by  this  for  the 
acts  of  a  cashier  appointed  by  the  company  to  assist  the  agent, 
but  would  be  liable  for  such  moneys  as  came  under  the  control 
of  the  agent  or  subordinates  for  whose  selection  he  himself 
was  answerable.^    An  insurance  agent  accepted  a  county  war- 
rant for  premium  on  a  policy,  but  the  company  refused  to  ac- 
cept it  of  him,  but  did  not  cancel  the  policy.    Afterwards  the 
agent  pledged  the  warrant,  but  the  company  redeemed  it  and 
credited  the  agent  with  the  difference  between  the  amount 
paid  in  redemption  and  the  value  of  the  warrant.    Held,  that 
the  sureties  on  the  agent's  bond  were  properly  charged  with 
the  amount  paid  for  its  redemption.'^    Where  an  insurance 
agent  gave  bond  with  sureties  in  the  midst  of  a  month  for  the 
payment  to  the  company  of  the  premiums  collected  by  him, 
and  it  was  the  custom  to  give  customers  credit  until  the  first 
of  the  next  month  to  pay  the  nremium  for  policies  issued  dur- 
ing the  month,  held,  that  the  sureties  were  properly  chargeable 
with  all  the  premiums  for  policies  issued  during  the  month 
in  which  the  bond  was  given,  even  though  issued  before  the 
execution  of  the  bond.'^    The  principal  and  different  sets  of 

98  North   British   Mercantile  Ins.  ^^  Equitable  life  Assoranee  Co.  t. 

Co.  V.  Eean,  16  Ont.  (Can.)  117.  Coats,  44  Mich.  260. 

M  John  Hancock  Mut.  life  Ins.  Co.  >«  British   Am.  Assurance  Go.  ▼• 

V.  Lowenberg,  120  N.  Y.  44;  Equit-  'Neil,  76  Iowa  645,  41  N.  B.  Bep.  382. 

able  Accident  Insurance  Co.  v.  Stout,  s?  British  Am.  Assurance  Co.  t. 

135  Ind.  444,  33  N.  E.  Bep.  623.  Neil,  76  Iowa  645.    As  to  requirites 
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sureties  may  be  joined  as  defendants  in  a  suit  for  an  account- 
ing against  an  insurance  agent.®^ 


S  769.  The  same  continued— Sewing  machine  and  ticket 
agents— Liability  on  U.  8.  internal  revenue  bonds,  etc. — 
Where  an  agent  for  selling  sewing  machines,  who  'had 
given  bond,  with  sureties,  for  his  accounting  and  paying  over 
all  moneys,  notes,  etc.,  made  a  full  settlement  of  the  matters 
of  his  agency,  and  turned  over  all  machines,  etc.,  in  his  hands 
and  ceased  to  act  as  agent  from  that  time,  but  afterwards 
bought  machines  on  his  own  account,  giving  his  individual 
notes  for  the  price,  it  was  held  that  his  sureties  were  not  liable 
in  a  suit  on  his  bond  for  the  non-payment  of  such  notes.^^ 
A  surety  on  a  contract  requiring  a  sewing-machine  agent  to 
turn  over  to  the  company  all  notes  received  for  the  sale  of 
machines  and  indorse  the  same  cannot  be  holden  for  the  pay- 
ment of  such  notes.^^  Where  there  is  nothing  in  the  bond 
of  a  sewing-machine  agent  or  the  contract  of  agency  to  show 
that  two  instnmients  were  to  be  taken  as  part  of  the  same 
transaction,  and  both  instruments  can  stand  together  and  have 
full  effect,  parol  proof  cannot  be  introduced  to  limit  the  lia- 
bility of  the  sureties  on  the  bonds  to  transactions  growing  out 
of  the  agent's  employment  under  the  particular  contract 
alone.^^  Where  a  principal  executed  a  bond  with  surety,  con- 
ditioned to  ''well  and  truly  discharge  and  perform  all  the 
duties  incumbent  upon  him  in  his  said  capacity  of  station  and 
ticket  agent,''  and  subsequently  was  employed  at  an  entirely 
different  occupation  from  that  in  which  he  gave  bond,  and 
during  this  time  obtained  and  held  the  place  of  mail  agent, 
and  thereafter  renounced  charge  of  the  position  for  which  he 
gave  bond,  and  failed  during  this  latter  period  to  pay  over 
moneys,  held,  his  sureties  were  not  liable  for  any  loss  caused 
by  his  subsequent  misconduct  in  o£Sce,  for  the  reason  that 
when  he  accepted  and  undertook  duties  inconsistent  with  those 
for  which  he  gave  bond,  the  term  of  his  original  position  there- 
of a  plea  in  a  suit  on  an  insurance  *•  Phillips  v.  Singer  Sewing  Ma- 
agent's  bond,  see  German  Mutual  In-  chine  Co.,  88  111.  305. 
suranee  Ck>.  ▼.  Glasco,  14  Ind.  App.  «o  Victor  Se?dng  Machine  Co.  ▼. 
95,  42  N.  E.  Bep.  493.  Crockwell,  2  Utah  Terr.  557. 

MBobinson  ▼.  Chamberlain,  Tex.  ^i  Singer  Mfg.  Co.  ▼.  Hester,  6 
Civ.  App.,  April*  1902.  68  S.  W.  Bep.  Fed.  Eep.  804  (Cir.  Ct.  W.  D.  Mo., 
209li  W.  D.). 
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by  ceased.^  2  The  sureties  on  the  bond  of  a  goyemment  official 
are  not  liable  for  expenditures  made  merely  because  they  have 
been  disallowed  by  reason  of  loss  of  vouchers.*'  The  sureties 
on  a  distiller's  warehouse  bond  are  not  liable  in  advance  of  the 
term  fixed  by  the  bond  where  the  spirits  have  been  destroyed 
by  fire.**  The  sureties  of  a  revenue  collector  are  not  liable 
for  an  advertising  bill  left  unpaid  by  him  concerning  sale  of 
lands  for  non-payment  of  taxes.**  The  double  damages  pro- 
vided for  in  a  custom  house  bond  are  not  regarded  as  a  penalty 
but  as  liquidated  damages.**  In  such  bonds  non-performance 
is  excused  only  by  the  act  of  God  or  of  the  public  enemy .*^ 


AtOreen  ▼.  Locke  et  aL,  81  La. 
Ann.  656. 

«>U.  S.  ▼.  MeClane  (C.  C,  Ore.), 
74  Fed.  Bep.  153,  where  the  expen- 
ditures in  question  were  made  in 
good  faith  for  unauthorized  clerk 
hire.  The  ofBeial  bond  of  an  In- 
dian agent  is  liable  for  nominal 
damages  onlj  for  their  principal's 
failure  to  ''account  for  government 
property"  when  it  appears  that  such 
failure  to  account  was  due  to  negli- 
gence of  a  clerk  and  that  the  goT- 
emment  has  in  fact  lost  nothing. 
IT.  a  ▼.  Patrick,  73  Fed.  Bep.  800, 
20  G.  G.  A.  11,  36  TJ.  S.  App.  645. 

«4ln  United  States  v.  Peace  (G. 
G.,  N.  G.),  48  Fed  Rep.  714,  it  was 
held  that  where  a  distiller's  ware- 
house bond  was  conditioned  for  the 
payment  of  the  tax  upon  removal 
of  the  spirits  or  within  three  years 
from  date  of  entry  the  tax  was  not 
collectable  earlier  than  three  years 
from  date  of  entry  by  the  fact  that 
the  spirits  had  been  destroyed  by 
fire.  Giting  Farrell  v.  United  States, 
99  U.  S.  221.  The  ''removal"  in 
the  bond  and  in  the  statute  meant  a 


defendants  gave  a  bond  conditioned 
for  either  the  return  of  goods  with- 
drawn from  the  custom  house  within 
a  specified  time  or  the  payment  to 
the  proper  collecting  officer  of  the 
port,  in  lieu  of  such  return,  of 
double  the  estimated  value  of  the 
goods;  held,  that  upon  failure  to 
return  the  goods^  the  stipulation  for 
double  their  value  is  to  be  regarded 
not  as  a  penalty  to  secure  the  pay- 
ment of  only  actual  damages  such 
as  payment  for  the  trouble  of  prov- 
ing the  oontents  of  the  package^  bat 
as  liquidated  damages  to  obviate  the 
necessity  of  making  proof  of  actual 
damages. 

47  In  United  States  t.  Gappell  (U. 
S.  D.  G.,  N.  T.),  48  Fed.  Bep. 
867,  defendants  ezeentad  a  bond 
conditioned  that  certain  goods 
which  were  withdrawn  without  pay- 
ment of  duties  from  a  bonded  ware- 
house in  New  York  should  be  trans- 
ported to  New  Orleans  and  re-en- 
tered in  a  bonded  warehouse  there 
within  a  q)eciiied  time.  The  goods 
were  shipped  to  New  Orleans  and  a 
special  manifest  of  them  was  deliv- 


removal  under  the  authority  of  the    ered  to  the  United  States  District 


owner. 

M  State  V.  Montague,  34  Fla.  32, 
15  So.  Bep.  589. 

«« In  United  States  ▼.  Diedcerhoff 
(G.  G.,  N,  Y,),  103  Fed,  Bep.  789, 


Inspector  at  New  Orleans  who  in- 
dorsed it  and  "certified  to  the  trans- 
fer of  the  merchandise  to  the  cars 
of  the  Texas  Fkudfie  B.  B.  Go."  1^ 
which  the  goods  were  taken  to  tha 
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The  sureties  on  a  bond  conditioned  for  the  faithful  observance 
of  the  Iowa  mulct  law  are  held  not  liable  for  their  principal's 
violation  of  a  city  ordinance  passed  under  the  authority  of 
the  mulct  law.^^  It  is  held  a  sufScient  defense  for  the  sureties 
on  the  new  bond  of  a  person  licensed  to  sell  liquor  •i.hat  the 
original  bond  was  not  invalid  and  that  the  city  clerk  had  no 
authority  to  require  a  new  one.^* 

S  770.  General  principles  concerning  liability  of  sureties  on 
official  bonds. — Sureties  on  an  official  bond  are  held  liable 
thereon  whether  they  acknowledge  the  same  or  not.^  A  notice 
to  his  principal  by  a  surety  on  an  official  bond  desiring  to 
be  released,  which  is  in  substance  and  form  the  same  as  the 
notice  prescribed  by  the  statute,  is  sufficient.^  A  constitutional 
provision  making  a  defaulter  of  public  moneys  ineligible  to 
any  office  of  trust  or  profit  presupposes  that  the  default  shall 
be  ascertained  and  fixed  by  judicial  or  other  legal  authority, 
and  until  this  is  done  the  sureties  of  such  officer  will  be  held 
liable.^  A  surety  on  an  official  bond  is  held  to  have  an  insur- 
able interest  in  the  life  of  the  obligor.*  A  surety  for  a  debt 
of  a  deceased  intestate,  the  debt  being  due,  has  a  provable 
claim  against  the  estate.^  Sureties  signing  an  official  bond 
without  affixing  any  condition  or  limitation  to  their  liability 
are  jointly  and  severally  liable  thereon  after  its  acceptance  and 
approval,  although  a  surety  named  therein  did  not  sign,  and 
although  as  to  one  of  the  sureties  signing  no  sum  was  stated  in 
the  bond  for  which  he  was  bound.^  Sureties  on  a  bond  at  the 
time  a  breach  thereof  occurs  are  held  not  released  from  liabil- 
ity thereon  by  reason  of  their  principal  subsequently  renewing 


Bepnblie  of  Mexico.  Held,  that 
this  did  not  amount  to  warehousing 
the  goods  at  New  Orleans  and  that 
though  the  default  occurred  without 
the  fault  of  the  shippers  and  bj  the 
neglect  of  the  goTemment's  inspec- 
tor, the  sureties  were  liable  in 
double  the  amount  of  the  duties. 
The  court  said  that  the  obligors  on 
the  bond  assumed  aU  the  risks  of 
non-performance,  nothing  excused 
them — ^''save,  perhaps,  the  act  of 
God  and  of  public  enemies." 


4«  City  of  Ottumwa  v.  Hodge,  112 
Iowa  430,  84  N.  W.  Rep.  533. 

^•Hawes  v.  Maxwell,  157  Mass. 
333,  32  N.  B.  Rep.  152. 

iBuford  y.  Cox,  3  B.  J.  Lea 
(Tenn.)  518. 

s  State  y.  Laughton,  19  Nev.  202. 

«  Cawley  v.  People,  95  HI.  249. 

4  Scott  y.  Dickson,  Adm'r,  108  Pa. 
St.  6. 

»  Walker  y.  Drew,  20  Pla.  908. 

«  People  y.  Stacy,  74  Cal.  373;  Los 
Angeles  y.  MeUus^  59  OaL  444. 
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his  bond  with  other  sureties^  A  private  agreement  between 
principal  and  surety  on  an  ofScial  bond  in  the  nature  of  a  con- 
dition,  held  not  to  affect  the  rights  of  the  public  when  the 
bond  has  been  accepted  by  the  proper  authority  without  notice 
of  the  condition,  especially  if  there  be  nothing  on  the  face  of 
the  bond  to  excite  suspicion.^  Where  a  hotel-keeper,  to  whom 
a  license  had  been  granted  to  sell  liquors  and  who  had  filed 
the  usual  bond,  was  convicted  of  selling  the  same  on  Sunday 
and  sentenced  to  pay  a  fine  or  undergo  imprisonment,  and  he 
served  his  term  of  sentence,  held,  his  sureties  were  not  released 
from  their  bond  by  his  imprisonment  in  default  of  the  payment 
of  the  fine,  and  it  was  not  error  to  enter  judgment  against 
them  and  issue  execution  to  collect  the  amount  of  the  fine.® 
Where  the  penal  sum  in  an  ofiicial  bond  was  not  written  until 
after  it  had  been  faigned  and  sealed  by  the  sureties  and  passed 
from  their  control,  held,  that  they  were  not  estopped  from  de- 
nying their  liability  although  the  bond  had  been  accepted 
without  knowledge  of  an  alteration.®*  Sureties  are  conclu- 
sively presumed  to  know  what  the  duties  of  the  official  are  for 
the  performance  of  which  they  become  bound.*® 


7  Sharpe,  Adm  'r  v.  Ooxmely  et  aL, 
105  N.  C.  87, 11  S.  E.  Eep.  177. 

sAirns  v.  Marks,  3  B.  J.  Lea 
(Tenn.)  568. 

0  Brown  ▼.  Commonwealth,  114  Pa. 
St.  335,  6  Atl.  Bep.  152. 

••Walla  Walla  Co.  v.  Ping,  1 
Wash.  Terr.  (N.  8.)  339. 

10  In  People  v.  Harper,  91  HI. 
357,  at  372,  the  bond  of  a  state 
grain  inspector  was  conditioned  in 
part  that  he  would  "faithfully  and 
strictly  discharge  the  duties  of  his 
said  office  of  inspector  according  to 
law  and  the  rules  and  regulations 
prescribing  his  duties."    The  rules 


of  the  board  of  railroad  and  ware- 
house commissioners  required  the  in' 
specter  to  collect  and  pay  over  cer« 
tain  fees.  They  were  made  before 
the  bond  was  executed.  Held,  the 
sureties  could  not  plead  ignorance 
of  them.  The  chief  defense  in  this 
case  was  unconstitutionality  of  the 
statute  that  allowed  the  board  to 
^  the  fees  without  any  specified 
limit.  Held,  the  statute  was  consti- 
tutional, it  was  none  of  the  sureties' 
business  if  the  fees  were  fixed  too 
high.  Producers,  shippers,  etc. 
alone  could  complain.  The  report 
recites  the  declaration  in  f  ulL 
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§  771       STATUTES  BELATING  TO  SUBETIBS, 

§  771.  Who  entitled  to  avail  themselves  of  statutes  rdating 
to  sureties,  etc. — ^In  various  states  statutes  have  been  enacted 
affecting  the  rights  and  remedies  of  sureties  in  a  greater  or 
less  degree.  While  the  Statute  of  Frauds  has  been  generally 
enacted,  has  but  one  end  in  view  so  far  as  it  relates  to  sure- 
ties, and  is  very  uniform  in  its  terms,  other  statuates  which 
affect  sureties  have  not  been  so  generally  enacted.  These 
latter  statutes  often  relate  to  different  branches  of  the  sub- 
ject of  suretyship,  and  when  they  relate  to  the  same  thing 
their  verbiage  and  effect  are  often  different.  As  such  statutes 
are  to  a  greater  or  less  extent  local,  no  exhaustive  discussion 
of  them  will  be  attempted.  Such  cases  as  have  been  observed 
in  the  preparation  of  this  work,  and  as  are  not  elsewhere  noted, 
will  be  here  referred  to.  It  sometimes  becomes  a  question  as 
to  who  may  avail  themselves  of  such  enactments.  Where  a 
statute  provided  that  "When  any  person  shall  become  bound 
as  security  by  bond,  bill  or  note  for  the  payment  of  money," 
such  person  might  notify  the  creditor  to  proceed  against  the 
principal,  it  was  held  that  an  indorser  of  a  negotiable  instru- 
ment was  not  such  a  surety  as  was  contemplated  by  the  stat- 
ute.** It  has  been  held  that  an  accommodation  indorser  of  a 
note  cannot  avail  himself  of  a  statute  allowing  ** sureties"  to 
recover  judgment  by  motion  against  a  principal.*^  Where  a 
statute  provided  that  **When  any  person  or  persons  shall  here- 
after become  bound  as  security  or  sureties  upon  any  bond,  bill 
or  note,"  such  person  might  notify  the  holder  to  put  the  same 
in  suit,  it  was  held  that  one  of  the  signers  of  a  joint  and  sev- 
eral  note,  who  was  in  fact  a  surety,  could  not  avail  himself  of 
the  statute  where  there  was  nothing  on  the  note  to  indicate 
the  fact  of  suretyship.**  The  same  thing  was  held  where  a 
statute  provided  "That  no  person  shall  be  sued  as  indorser  or 
guarantor,  or  as  security,  unless  suit  shall  have  been,  or  is, 
simultaneously  commenced  against  the  principal."  *^  A  statute 
provided  that  all  parties  to  a  "fraudulent  and  deceitful  con- 
veyance," etc.,  should  forfeit  and  pay  a  penalty,  etc.,  which 


11  Bates  V.  Branch  Bank  of  Mobile,        is  Harvey     v.     Baoon,     9     Terg. 
2  Ala.  689.    To  the  same  effect,  see     (Tenn.)  308. 

Clark  V.  Barrett,  19  Mo.  39;  Boss  v.         i«  Payne  v.  Webster,  19  111.  103. 
Jones,   22   Wall.   576;    Devinney   v.         "Bitter  v.  Hamilton,  4  Tex.  326; 
Lay,  19  Mo.  646.  Ennis  v.  Crump,  6  Tex,  S5;  Lewis  ▼. 

Biggs,  9  Tex.  164. 
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fopfeittire  should  be  equally  divided  between  the  party  ag- 
grieved, etc.  Held,  the  surety  of  a  grantor  in  a  fraudulent 
conveyance  was  to  be  regarded  as  the  party  aggrieved  by 
such  conveyance  from  the  date  of  his  suretyship,  and  before 
he  paid  any  portion  of  the  debt,  and  his  right  to  recover  th^ 
penalty  given  to  the  party  aggrieved  was  perfected  by  pa3ring 
the  debt,  and  dated  from  the  time  of  his  becoming  surety.** 

§  772.  What  natice  to  sue  is  sufficient.— A  statute  which 
has  been  very  generally  enacted  places  it  in  the  power  of  the 
surety,  by  a  notice  in  writing,  to  require  the  creditor  to  put 
the  claim  in  suit.  It  is  well  settled  that  the  notice  in  such  case 
must,  in  order  to  avail  the  surety,  be  a  positive  demand  to 
bring  suit.  Thus,  a  statute  provided  that  a  surety  might,  by 
notice  in  writing,  ** require  the  creditor  to  bring  suit.'*  A 
surety  wrote  to  the  creditor:  ''I  am  desirous  that  you  should 
bring  suit  on  M's  note,  on  which  I  am  surety,  and  would 
prefer  that  you  enter  suit  in  this  county  early  in  August,  so 
that  the  principal  would  not  have  the  same  time  to  dodge." 
Held,  the  notice  was  not  sufBcient.  There  was  no  demand  or 
requisition,  but  a  mere  expression  6f  the  surety's  desire  that 
a  suit  should  be  brought.*®  The  mere  request  by  the  surety 
that  the  creditor  will  put  the  debt  in  a  train  of  collection  is 
not  sufficient.*^  A  notice  as  follows:  **Sir,  you  are  hereby 
notified  that  I  will  not  stand  good  as  security  any  longer  on 
the  note  you  hold  against  Wm.  Upton,  and  myself  as  security,'' 
is  DOt  a  sufficiently  explicit  requisition  to  sue,*®  A  statute  pro- 
vided that  a  surety  might  *  *  require  by  notice  in  writing  of  the 
creditor,  forthwith  to  put  the  bond,  etc.,  in  suit.''  A  surety 
gave  the  creditor  a  notice  as  follows:  **I  wish  you  to  collect 
the  debt  off  of  Poison,  wherein  I  am  security."  Held,  this 
was  not  a  sufficient  requisition  to  sue.*^    Where,  under  a  sim- 


i»  Beach  v.  Boynton,  26  Vt.  725. 

10  Savage 's  Adm  'r  v.  Garleton,  33 
Ala.  443;  Bethune  v.  Dozier,  10  Ga. 
235.  See,  also,  Fensler  ▼.  Prather, 
43  Ind.  119. 

17  Bates  V.  State  Bank,  7  Ark.  (2 
Eng.)  394. 

18  Lockridge  v.  Upton,  24  Mo.  184. 
i^Parrlsh    v.    Gray,    1    Humph. 

(Tenn.)  88.    In  McMillin  v.  Dear- 
dorf,  18  Ind.  App.  428,  48  N.  E. 


Bep.  233,  a  notice  to  "sue"  was 
held  not  to  release  the  surety  under 
a  statute  which  provided  that  the 
surety  should  be  released  if  the  cred- 
itor failed  to  sue  within  a  reasonable 
time  after  being  notified  to  sue  the 
principal  *  *  forthwith. "  "  Unless 
you  hear  from  us  to  the  contrary  by 
10  a.  m.  tomorrow,  Dec.  17,  1891, 
we  require  you  to  take  Judgment  on 
th^  D.  J.  McOonndl  note.''    Held, 
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ilar  statute,  a  surety  sent  a  creditor  by  telegraph  the  following 
notice:  '^ Express  Nowland  &  Co.'s  note  to  Esquire  Bennett 
for  collection  to-day.  Don't  fail,"  held,  the  notice  was  not 
sufficient,  as  it  did  not'  require  the  creditor  to  institute  a  suit 
at  all,  but  merely  requested  that  the  note  be  sent  to  Bennett 
for  collection.^  A  statute  provided  that  a  surety  might  re- 
quest the  creditor  to  bring  suit  ''on  the  contract,"  or  allow  him 
to  do  so.  A  surety  notified  the  creditor  to  sue  the  principal. 
Held,  this  was  not  sufficient,  as  it  should  have  required  the 
creditor  to  sue  on  the  contract,  and  the  surety  as  well  as  the 
principal.^*  A  notice  by  the  surety  to  the  creditor,  as  follows : 
**Will  no  longer  stand  security  for  the  principal  debtor,  unless 
suit  is  commenced,  and  prosecuted  according  to  law,"  has 
been  held  sufficient,-  although  the  note  is  not  described  nor 
referred  to,  the  creditor -not  showing  that  he  was  actually 
misled.  Technical  accuracy  is  not  required.  It  is  sufficient 
if  the  notice  is  positive,  and  the  creditor  is  not  misled.^^  A 
statute  provided  that  a  surety  might,  by  notice,  require  the 
creditor  to  sue  or  to  permit  the  surety  to  commence  suit  in 
the  creditor's  name.  A  surety  wrote  to  the  creditor  inform- 
ing him  that  ''he  wished  him  to  see  to  collecting  the  note  in 
suit,"  as  he  did  not  wish  to  be  surety  any  longer.  Held,  the 
notice  was  insufficient.  The  court  said:  "The  surety  must 
give  such  notice  as  the  statute  designates  before  he  can  claim 
to  be  discharged — ^that  is,  he  must  notify  the  creditor  to  sue, 
or  permit  him  to  do  so."  ^^    A  statute  provided  that  if  sureties 


that  this  was  not  notice  to  the  cred- 
itor to  sue  ''forthwith"  and  the 
surety  remained  bound:  Porter  v. 
First  Nat'l  Bank,  54  Ohio  St.  155, 
43  N.  E.  Bep.  165. 

so  Kaufman  v.  Wilson,  29  Ind.  504. 
For  other  instances  in  which  the  no- 
tice to  sue  was  held  insufficient,  see 
Bice  V.  Simpson,  9  Heisk.  (Tenn.) 
809;  Baker  v.  Kellogg,  29  Ohio  St. 
663. 

2iHarriman  y.  Egbert,  36  Iowa 
270.  On  the  same  subject,  see 
Christy's  Adm'r  v.  Home,  24  Mo. 
242 ;  Moore  v.  Peterson,  64  Iowa  423. 

**  Bouton  's  Adm  *r  v.  Lucy,  17  Mo. 
399.  So  a  notice  by  a  surety  "to 
commence  an  action  on  the  note  forth- 


with and  proceed  to  collect  it"  was 
held  a  substantial  compliance  with 
the  statute.  Meriden  Silver  Plate 
Co.  y.  Flory,  44  Ohio  St.  430.  And 
a  notice  by  a  surety  to  the  holder  of 
a  note,  ''to  proceed  at  once  to  col- 
lect the  note,"  held  a  sufficient  com- 
pliance with  the  statute  requiring 
notice  ' '  forthwith  to  institute'  an  ac- 
tion upon  the  contract."  Franklin 
y.  Franklin,  71  Ind.  573.  Notice  on 
a  postal-card  held  sufficient.  Yancil 
y.  Hagler,  27  Kan.  407. 

s<Hill  y.  Sherman,  15  Iowa  365, 
per  Baldwiii,  0.  J.  See,  also,  on  this 
subject,  Shehan  y.  Hampton,  8  Ala. 
942. 
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8  773 


notified  the  creditor  to  proceed  to  collect  his  debt,  and  he  did 
not  proceed  for  three  months,  the  sureties  should  be  dis- 
charged. A  surety  notified  the  creditor  to  proceed,  but  did 
not  state  in  the  notice  that  he  intended  to  avail  himself  of  the 
benefit  of  the  act  if  suit  was  not  brought.  Held,  it  was  not 
necessary  for  the  notice  to  state  that  the  surety  intended  to 
avail  himself  of  the  benefit  of  the  statute.^  The  notice  to  sue, 
to  be  available  to  the  surety,  must  be  given  after  and  not  be- 
fore the  action  accrues.^* 

§  773.  To  whom  notice  to  sue  must  be  given.— The  statute 
usually  provides  that  the  notice  to  sue  shall  be  given  to  the 
creditor.  With  reference  to  this  it  has  been  held  that  the 
creditor  to  whom  the  notice  should  be  given  is  the  party  hav- 
ing the  legal  title  and  the  right  to  institute  a  suit.^®  It  has 
also  been  held  that  the  proper  person  to  notify  was  the  holder 
and  equitable  owner  of  the  note  on  which  the  surety  was  liable, 
although  the  legal  title  was  in  another.^  Where  a  bank  was 
the  creditor,  a  notice  to  its  cashier  has  been  held  sufficient.^® 
Where  there  are  several  obligors  named  in  the  instrument,  it 
has  been  held  that  the  notice  must  be  served  on  all  of  them.^ 
Where  a  bank  was  the  creditor,  it  was  held  that  the  service  of 
a  notice  to  sue  on  the  clerk  of  the  trustees  of  the  bank  was 
sufficient.^  It  has  also  been  held  that  the  service  of  such  a 
notice  on  the  attorney-at-law  of  the  creditor  who  has  the  note 
on  which  the  surety  is  liable  in  his  hands  for  collection  is  not 
sufficient.®^  It  has  been  held  that  the  surety,  in  order  to  avail 
himself  of  such  a  notice,  must  show  that  the  notice  was  given 
to  the  person  who  at  the  time  was  the  legal  holder  of  the  in- 


24DenBon  y.  Miller,  33  Ga.  275. 
See,  also,  on  this  subject,  Stevens  v. 
Campbell,  6  Iowa  (Clarke)  538.  In 
Arkansas  a  surety  may  by  virtue  of 
a  special  statute  have  the  principal, 
who  is  about  to  leave  the  state,  ar- 
rested: Buddell  V.  Childress,  31 
Ark.  511. 

SB  Scales  ▼.  Cox,  106  Ind.  261.  And 
to  similar  effect,  see  Imming  v. 
Fiedler,  8  Bradw.  (HI.  App.)  256. 

M  QiUilan  v.  Ludington,  6  W.  Ya. 
128. 

S7  0verturf  v.  Martin,  2  Ind.  (2 
Carter)  507. 


ssThe  Bank  v.  Mumford,  6  Qa. 
44. 

29  Kelly  V.  Matthews,  5  Ark. 
(Pike)  223. 

so  Adams  v.  Boane,  7  Ark.  (2 
Eng.)  360. 

SI  Cummins  v.  Gktrretson,  15  Ark. 
132.  To  similar  effect,  see  Driskill 
▼.  Board  of  Comm'rs,  53  Ind.  532. 
And  see  Coykendall  v.  Constable,  48 
Hun  (N.  Y.)  360,  where  it  was  held 
that  notice  by  sureties  to  the  attor- 
ney of  the  creditor  to  proceed  against 
the  principal  was  insufficient. 
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atrument  on  which  the  snrety  waft  liable.  The  bnrden  of  proof 
is  on  the  surety  to  establish  that  f  act.*^  Where  the  creditor  is 
a  corporation  the  request  must  be  made  to  some  officer  or 
agent  authorized  to  act,**  "Where  a  woman  who  was  surety 
afterwards  married,  a  notice  by  her  husband  given  to  the  cred** 
itor  to  sue  was  held  sufficient.*^ 

§  774.  Against  whom  suit  should  be  brought  wlimi  notice  is 
given. — ^It  sometimes  becomes  a  question  as  to  the  persons 
against  whom  suit  should  be  brought  when  ;^  statutory  notice 
to  sue  is  given.  Where  a  statute  provided  that,  a  surety  might 
notify  the  creditor  to  sue  all  the  parties  liable  on  any  obliga- 
tion, and  if  suit  was  not  instituted  the  surety  should  be  dis- 
charged, it  was  held  that  it  was  not  necessary  for  the  creditor, 
in  order  to  prevent  the  discharge  of  the  notifying  surety,  to 
sue  such  surety.  It  was  sufficient  if  all  the  other  parties  were 
sued,  the  intention  being  to  prevent  loss  from  negligence  in 
suing  the  principal  and  co-sureties.**  Where  the  statute  pro* 
vided  that  the  surety  might  require  the  creditor  '^forthwith 
to  put  the  bond,  bill  or  note  in  suit,''  it  was  held  that  the  cred- 
itor was  not  obliged  to  sue  the  principal  first,  but  might  sue 
the  surety  and  the  principal  together,  or  the  surety  alone,  if 
the  circumstances  warranted  a  suit  against  him  alone.  The 
surety  might,  by  statute,  if  sued  alone,  bring  the  principal  in 
by  notice  and  have  judgment  entered  against  him  at  the  same 
time  as  against  the  surety.**  But  where  the  statute  provided 
that  the  surety  might  "give  the  holder  of  the  obligation  notice 
in  writing  forthwith  to  put  the  obligation  in  suit,''  and  the 
creditor,  upon  notice  given  him,  sued  the  surety  alone  who 
gave  the  notice,  and  did  not  sue  the  principal,  it  was  held  the 
surety  was  discharged.  It  did  not  appear  that  the  surety  had 
a  right  to  bring  the  principal  in  by  notice  as  in  the  last  case. 
The  court  said  the  object  of  the  law  was  to  relieve  the  surety > 

ss  England  v.  McKnm^,  4  Sneed  was  not  mieli  an  officer  to  whom  no- 

(Tenn.)  75;  Boyd  ▼.  Titser,  6  Cold,  tiee  should  be  given  to  foredoee  a 

(Tenn.)  568.    Proof  must  be  made,  mortgage,  when  the  president  and 

also,  that  the  notice  was  in  writing,  finance  committee  had  Jurisdiction 

Bartlett  v.  Cunningham,  85  HI.  22.  over  such  a  matter. 

w  Mutual  Life  Ins.  Co.  v.  Dayies,  «*  Medlej  v.  Tandy,  85  Ky.  666. 
12  X  ft  8.  (N.  Y.  Super,  a.)  172.  m  Perry  v.  Barrett,  18  Mo.  140. 
In  this  case  it  was  held  that  an  as-        >«  Scott    v.    Bradford,    5    Pert 

sistant  to  the  solicitor  of  the  law  (Ala.)  44S.. 
department  of  an  insurance  company 
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and  to  hold  the  surely  boitnd  under  the  above  cireumstances 
would  be  a  mockery.*^  A  statute  provided  that  a  creditor 
should,  within  a  stated  time  after  notice  from  a  surety,  sue  the 
principal  and  surety.  Such  a  notice  having  been  given,  the 
creditor  sued  the  surety,  who  lived  in  the  same  county  he  did, 
but  failed  to  sue  the  principal,  who  lived  in  another  county. 
Held,  he  was  not  obliged  to  go  out  of  the  county  to  sue  the 
principal  and  the  surety  was  not  discharged.*®  Under  similar 
statutes  it  has  been  held  that  the  creditor  is  not  obliged  upon 
notice  to  prosecute  the  principal  tvho  lives  out  of  the  state.** 

1 775.  As  to  the  diligence  to  be  used  in  proBecuting  suit 
when  notice  is  given. — ^The  statute  usually  prescribes  the  time 
within  which  the  suit  shall  be  brought,  and  when  such  time 
is  definite  the  terms  of  the  law  prevail.  Where  the  statute 
provided  that  suit  should  be  instituted  within  a  reasonable 
time  after  notice,  a  delay  of  fourteen  months  in  that  regard 
was  iTeld  to  be  unreasonable.^^  So  where  the  statutory  notice 
was  given  July  27th,  and  the  creditor  commenced  suit  July 
30th,  in  a  court  the  term  of  which  commenced  October  18th, 
when  he  might  have  sued  in  another  court,  the  term  of  which 
commenced  August  9th,  it  was  held  the  suit  should  have  been 
commenced  in  the  court  where  it  could  be  first  reached,  and 
the  surety  was  prima  facie  discharged.*^  Where  the  creditor 
brought  suit  against  the  principal,  pursuant  to  a  notice  from 
the  surety,  but  did  not  prosecute  it  with  due  diligence,  it  was 
held  the  surety  was  discharged.  The  court  said  that  it  was 
just  as  necessary  that  the  suit  should  be  duly  prosecuted  as 
that  it  should  be  instituted.*^    Where  a  statute  required  the 


S7  startling  y.  Buttles,  2  Ohio  303. 

»«  Hughes  ▼.  Gordon,  7  Mo.  297. 

ssphilHps  V.  Riley,  27  Mo.  886; 
Rowe  V.  Buebtel,  18  Ind.  381;  Conk- 
lin  V.  Gonklin,  54  Ind.  289. 

40  Boot  V.  Dill,  38  Ind.  169.  In 
Miller  v.  Graj,  31  HI.  App.  453,  it 
was  held  that  a  delay  of  thirty-siz 
days  in  commencing  suit  after  re- 
ceiving notice  from  the  surety  was 
an  unreasonable  time  a\id  discharged 
the  surety.  See,  on  this  subject,  un- 
der Indiana  statute,  McCoy  y.  Lock- 
wood,  71  Ind.  819. 


"Craft  V.  Dodd,  15  Ind.  380. 
Where  a  notice  was  received  by  the 
creditor  from  a  surety  ''to  com- 
mence an  action  on  the  note  forth* 
with  and  proceed  to  collect  it,"  on 
October  17,  1878,  and  he  commenced 
suit  January  25,  1879;  held,  suit 
was  commenced  within  an  unreason- 
able time  after  notice.  Meriden  SU- 
ver  Plate  Co.  y.  Flory,  44  Ohio  St 
430. 

*«  Peters  v.  linenschmidt,  58  Mo. 
464.  And  see,  to  like  effect,  lisk  v. 
Bosenberger,  82  Mo.  46. 
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creditor  upon  notice  to  use  due  diligence  in  prosecuting  suit 
'*  to  judgment  and  execution/'  and  judgment  was  obtained, 
but  the  clerk  (without  laches  on  the  part  of  the  creditor)  re- 
fused to  issue  execution,  on  the  ground  that  the  stay  law  for* 
bade  it,  and  the  court  below  sustained  him  in  that  view,  it 
was  held  that  whether  the  decision  of  the  court  was  right  or 
wrong  no  laches  could  be  imputed  to  the  creditor.**  A  statute 
provided  that  a  surety  might,  by  notice  to  the  creditor,  com- 
pel a  suit  within  three  months  or  be  discharged  from  the  debt. 
A  creditor,  without  any  such  notification,  brought  suit  against 
a  principal  and  surety.  The  principal  pleaded  to  the  suit,  but 
the  surety  did  not,  and  the  creditor,  without  notice  to  the 
surety,  dismissed  the  suit  as  to  the  principal  and  took  judg- 
ment against  the  surety.  Held,  the  surety  was  discharged  by 
the  dismissal  of  the  suit  against  the  principal.  The  court  said 
that  if  the  creditor  had  been  required  to  bring  the  suit  under 
th'3  statute,  and  had  dismissed  it  and  allowed  three  months  to 
pass,  the  surety  would  have  been  discharged.  Here  he  had 
voluntarily  done  what  he  could  have  been  required  to  do,  an4 
he  must  not  undo  it.  ^'The  true  reason  of  our  holding  is  that 
the  creditor  cannot,  by  voluntarily  bringing  suit,  thus  dis- 
charge the  surety  from  the  necessity  of  giving  the  notice,  put 
him  at  ease  and  oif  his  guard,  and  then  after  the  lapse  of  a  con- 
siderable time,  it  may  be  after  protracted  litigation,  suddenly, 
of  his  own  motion,  and  without  notice  to  the  surety,  dismiss 
the  action  as  to  the  principal,  and  claim  the  payment  of  the 
debt  from  the  surety.*'  ** 

S  776.  Waiver  of  the  written  notice  to  sue.— The  giving 
of  the  written  notice  to  sue,  provided  for  by  statute,  and 
the  performance  of  its  requirements  after  it  is  given,  may  be 
waived  by  parol.  Where  a  surety  orally  notified  the  creditor 
to  sue  and  the  creditor  promised  to  do  so,  it  was  held  that 
this  was  a  waiver  of  the  writing.  The  court  said  the  statute 
'*  conferred  an  individual  right  upon  the  creditor  for  his  own 
benefit,  the  form  of  which  he  was  entirely  competent  to  waive, 
since  it  violated  no  positive  statute  nor  rule  of  public  policy.'*  * 

^^  •  

4s Harrison '8     Ez'ra    v.    Price's  per  Handy,  J.;  Smith  y.  Clopton,  48 

Ez'rs,  25  Gratt.  (Ya.)  553.  Miss.  66.    But  see,  contra,  Ghrisman 

««  McCarter  v.  Turner,  49  Oa.  309,  v.  Tuttle,  59  Ind.  155.    In  English 

per  Trippe,  J.  v.  Bourn,  7  Bush  (Ky.)  138,  it  was 

1  Taylor  y.  Dayis,  88  Miss.  493,  admitted  that  the  writing  might  be 
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A  surety  gave  the  creditor  oral  notice  to  sue,  and  at  the 
same  time  offered  to  give  him  a  written  notice.  The  creditor 
replied:  **I  do  not  require  a  written  notice.  I  waive  a 
written  notice.  A  verbal  notice  is  all  that  is  necessary." 
Held,  this  was  a  waiver  of  the  writing,  and  if  the  suit  was  not 
brought  within  the  prescribed  period,  the  surety  was  dis- 
charged.^ Where  the  surety  gave  the  creditor  the  written 
statutory  notice  to  sue,  but  at  the  same  time  orally  requested 
the  creditor  to  see  the  principal,  and  try  to  get  the  money 
from  him  before  suing,  and  also,  after  the  statutory  period  for 
bringing  the  suit  had  elapsed,  gave  the  creditor  notice  in  writ- 
ing not  to  sue,  it  was  held  that  these  acts  of  the  surety  were 
a  waiver  of  his  notice  to  snefi  If,  after  a  surety  gives  the 
statutory  notice  to  sue,  he  goes  to  the  creditor  and  withdraws 
the  notice,  and  notifies  him  not  to  sue  as  required  by  the 
notice,  this  is  a  waiver  of  his  rights  under  the  notice.^  If  a 
surety  gives  the  creditor  the  statutory  notice  to  sue,  and  be- 
fore the  expiration  of  the  period  in  which  suit  should  be 
brought  asks  the  creditor  to  indulge  the  principal,  this  is  a 
waiver  of  the  notice ;  but  it  is  otherwise  if  he  does  not  request 
such  indulgence  until  after  the  expiration  of  the  time  in  which 
suit  should  be  brought.^  If,  after  a  surety  has  notified  the 
creditor  to  bring  suit,  he  subsequently  consents  to  the  dis- 
missal of  the  suit  brought  pursuant  to  such  notice,  he  will  re- 
main bound  without  any  new  promise.  The  fact  that  the  cred- 
itor, on  the  trial  of  a  case  against  a  surety,  does  not  object  to 
oral  evidence  of  a  notice  to  sue,  does  not  amount  to  a  waiver 
of  his  right  to  insist  that  such  notice  must  be  in  writing  in 
order  to  bind  him.® 

§  777.  How  fact  that  surety  is  indemnified  affects  his  right 
to  require  creditor  to  sue. — ^Where  the  principal,  in  order  to 
indemnify  his  sureties,  mortgages  to  them  property  sufiScient 
for  that  puri)ose,  it  has  been  held  that  such  sureties  cannot 
avail  themselves  of  the  statute  authorizing  sureties  to  require 
the  creditor  to  bring  suit.  The  court  said  the  surety  is  **  al- 
lowed to  interpose  and  hasten  the  collection  of  the  debt  only 

waived,  but  held  that  such  eircum-        *  Simpson  ▼.  Blunt,  42  Mo.  642. 
stances  as  the  above  did  not  amount        «  GillUan  v.  Ludington,  6  W.  Ya. 

to  a  waiver.  128. 

s  Hamblin  ▼.  McCamster,  4  Bush        »  Bail^  v.  New,  29  Ga.  214. 
(Ky.)  418.  •  Davis  v.  Payne,  45  Iowa,  194. 

1357 


S  778  STATUTES  BELATINQ  TO  SUBBTIBSL 

upon  the  ground  that  delay  is  hazardous  to  his  rights.  Al- 
though bound  for  its  payment,  it  is  not  properly  his  debt,  and 
where  the  principal  debtor  places  money  or  conveys  property 
of  ample  value  to  satisfy  and  pay  the  debt,  there  remains  no 
equitable  ground  upon  which  a  claim  to  hasten  the  collec- 
tion rests. ' '  ^  Evidence  that  a  surety  .was  indemnified  by  his 
principal  has  been  held  competent  on  the  issue  whether  or 
not  the  surety  had  required  the  creditor  to  proceed  against 
the  principal,  as  allowed  by  statute.^ 

§  778.  How  death  af  principal  affects  right  of  Bxantj  under 
fltatute. — ^A  statute  provided  that  ''no  person  shaU  be  sued 
as  indorser  or  security  unless  suit  has  been  first  or  simulta- 
neously commenced  against  the  principal,  provided  the  prin- 
cipal is  within  the  jurisdiction  of  the  courts  of  the  republic. ' ' 
The  principal  was  dead,  and  suit  was  commenced  against  the 
surety  without  any  suit  being  first  commenced  against  the 
principal  or  his  estate.  Held,  the  surety  was  properly  sued. 
The  principal  was  not  within  the  jurisdiction  of  the  courts  of 
the  republic.®  Another  statute  provided  that  a  surety  might, 
by  writing,  require  ''the  person  having  such  right  of  action 
forthwith  to  commence  suit  against  the  principal  debtor  and 
other  parties  liable.''  Held,  a  surety  could  not,  after  the  death 
of  the  principal,  exonerate  himself  by  notifying  the  creditor 
to  present  his  claim  against  the  estate  of  the  principal.  The 
case  was  not  within  the  meaning  of  the  statute.^^ 

i  779.  Solvency  of  principal  makes  no  difference  with  refer- 
ence to  notice  to  sue— Statute  must  be  literally  complied  with. 

— Where  the  creditor  fails  to  sue  in  pursuance  of  the  statutory 
notice,  it  has  been  held  that  the  fact  that  the  principal  was  and 
remained  solvent  would  not  prevent  the  discharge  of  the 
surety.  The  court  said :  "The  statute  is  imperative.  It  leaves 
no  discretion  with  the  creditor.  Whether  the  principal  debtor 
be  insolvent  or  not,  it  is  the  privilege  of  the  surety  to  require 
suit  to  be  brought  and  diligently  prosecuted  to  final  judg- 
ment, that  the  ability  of  the  principal  to  pay  may  be  tested."  ** 

T  Wilson  ▼.  Tebbetts,  29  Ark.  579,  lo  Hicimuui  ▼.  HoIHagsworlli,   17 

per  Walker,  J.    See  §  825.  Mo.  475. 

8  Bail^  y.  New,  29  Ga.  214.  n  Beid  v.  Oox;  5  Blackf .   (Ind.) 

•  Scott  V.  Dewees,  2  Tex.  158;  En-  312,  per  SulUvan,  J.;   Orertorf  ▼. 

nis  V.  Crump,  6  Tex.  85.    To  similar  Martin,  2  Ind.  (2  Garter)  507;  Mer- 

effect,  see  Bogga  ▼.  The  State,  46  idea  Silver  Flate  Co.  v.  Wloff,  44 

T«s.  10.  Ohio  St.  430,  7  N.  £.  Bep.  758. 
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A  statute  provided  that  a  surety  might  notiiy  the  creditor 
iu  writing  to  proceed,  and  if  he  did  not  the  surety  should 
be  discharged,  provided  he  proved  by  two  witnesses,  in  open 
court,  the  delivery  of  the  notice.  Held,  that  proof  by  one 
witness  that  the  creditor  admitted  he  had  been  notified  was 
not  suflScient.  The  statute  must  be  literally  obeyed  to  entitle 
the  surety  to  its  benefit.^' 

§  780.  How  discharge  of  one  surety  hy  statotorj  notice  to 
sue  affects  other  sureties. — ^Where  a  portion  of  several  sure- 
ties are  discharged  by  the  failure  of  the  creditor  to  sue,  in  pur- 
suance of  the  statutory  notice  given  by  him  to  them,  it  has 
been  held  that  all  the  sureties  are  thereby  wholly  discharged.^' 
It  has  also  been  held  in  such  case  that  the  surety  who  gave  no 
notice  was  only  exonerated  to  the  extent  that  the  surety  who 
was  discharged*  would  have  been  liable  to  contribute.^ ^  But 
where  the  statute  provided  that  'Hhe  surety  who  shall  have 
given  such  notice  shall  be  discharged  from  liability,"  it  was 
held  that  his  discharge  did  not  affect  the  liability  of  the  surety 
who  gave  no  notice.^ *^  Where  a  statute  provided  that  "where 
any  person  or  persons''  were  sureties,  and  apprehended  the 
insolvency  of  the  principal,  it  should  be  lawful  "for  such 
security  or  securities  to  give  notice,''  etc.,  it  was  held  that  all 
the  sureties;  or  any  less  number,  might  avail  themselves  of  the 
statute.^  ^  If  one  surety  is  discharged  by  reason  of  having 
given  the  creditor  the  statutory  notice  to  sue,  and  another 
surety  afterwards  pays  the  debt,  he  cannot  recover  contribu- 
tion from  the  surety  who  is  discharged  as  aforesaid.^  ^ 

§  781.  Miscellaneous  cases  as  to  statutory  notice  bjjr  surety 
to  creditor  requiring  him  to  sue. — ^Where  a  surety,  in  the  man- 
ner prescribed  by  statute,  notified  the  creditor  to  sue  the 
principal,  it  was  held  that  the  disturbed  condition  of  the 
country  was  no  excuse  for  not  commencing  the  suit  within 
the  statutory  period.^'      A  stockholder  of  a  bank,  who  is  a 

IS  Miller  ▼.  OhUdress,  2  Humph.  To  similar  eif  eet,  see  Wilson  ▼.  Teb- 

(Tenn.)  320.  bette,  29  Ark.  579. 

18  Jonw  ▼.  Whitehead,  4  Ga.  897;  le  Wright's  Adm'r  ▼.  Qtoekton,  5 

Wright's    Adm'r    v.    Stockton,    5  Leigh  (Va.)  153. 

Leigh  (Va.)  153.  it  Letcher 'sAdm'r  ▼.  Tantia,    3 

14  Ronton 'a  AdmV  v.  Lucy,  17  Mo.  Dana  (Kj.)  160.    See,  alio,  on  this 

199.  subject,  Perry  v.  Barrel,  18  Mo.  140. 

]» Barney  ▼,  Funis,  39  Miss.  499.  uGoekriU  ▼.  Dye^  38  Me.  mL 
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surety,  may  give  the  bank,  which  is  the  creditor,  the  statutory 
notice  to  sue.^^  It  has  been  held  that  the  surety  on  a  bond 
given  to  a  county  for  the  use  and  benefit  of  the  fund  arising 
from  the  sale  of  swamp  lands  in  the  county  cannot  exonerate 
himself  from  liability  by  notifying  the  county  to  sue  on  the 
bond.2<>  A  statute  provided  that,  where  a  surety  apprehended 
his  principal  was  about  to  become  insolvent,  he  might  notify 
the  creditor  to  sue.  Held,  his  apprehension  of  the  fact  could 
not  be  put  in  issue.^^  It  has  been  held  that  the  creditor  who 
is  notified  to  sue  is  only  bound  to  prosecute  his  claim  to  judg- 
ment and  execution  at  law,  and  is  not  bound  to  exhaust  all 
equitable  remedies  against  the  principal.^  Where  a  creditor 
is  obliged  by  statute  to  levy  on  the  property  of  the  principal 
first,  and  does  so,  and  the  principal  gives  a  forthcoming  bond 
for  the  property,  but  does  not  afterwards  surrender  such  prop- 
erty, it  has  been  held  that  the  creditor  is  not  obliged  to  sue 
the  forthcoming  bond  before  coming  on  the  surety.'*  A  stat- 
ute provided  that  a  surety  might,  by  notice,  require  the  cred- 
itor to  sue,  or  allow  him  to  do  so,  and  if  the  creditor  failed 
to  do  either  for  ten  days  the  surety  would  be  discharged.  Such 
a  notice  having  been  given,  and  nothing  having  been  done  for 
ten  days,  it  was  held  the  surety  was  discharged.  It  was  the 
creditor's  duly  to  act  himself,  or  notify  the  surety  that  he 
could  act,  within  the  ten  days.'^  It  has  been  held  that,  after 
a  jadgment  against  sureties,  they  cannot  require  the  creditor 
to  sue  the  principal,  who  has  not  yet  been  sued.'*^ 

§  782,  Constitutionality  of  statutes  providing  summary 
remedies  in  case  of  sureties.— The  constitutionality  of  stat- 
utes which  provide  summary  remedies  against  and  on  behalf 
of  sureties  has  been  questioned,^®  but  they  have  generally  been 


i»  First  Nat.  Bank  v.  Smith,  25 
Iowa  210.  See,  also,  The  German- 
American  Bank  v.  Denmire,  58  Iowa 
137,  12  N.  W.  Eep.  237. 

90  Jasper  Ck>.  v.  Shanks,  61  Mo. 
332.  To  similar  effect,  see  Johnson 
County  y.  QiUeson,  70  Mo.  645. 

SI  First  Nat.  Bank  v.  Smith,  25 
Iowa  210. 

*s  Harrison's  Ex'rs  v.  Price's 
Bx'rs,  25  Gratt.  (Va.)  553. 

M  Brown  v.  Brown,  17  Ind.  475. 


*4  First  National  Bank  y.  Smith, 
25  Iowa  210. 

>B  Irwin  y.  Helgenberg,  21  Ind. 
106. 

Min  the  District  of  Columbia 
statutory  ''undertakings"  have  been 
substituted  for  court  bonds^  one  of 
the  forms  being  as  follows:  ''A  B, 
pltff.,  y.  C  D,  deft.  The  defend- 
ant and  E  F,  his  surety,  in  con- 
sideration of  the  discharge  from  the 
cufltody  of  the  marshal  of  the  prop- 
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held  to  be  constitntional.  Thus,  statutes  which  proride  that, 
when  a  judgment  which  has  been  appealed  from  is  afSrmed, 
judgment  shall  at  the  same  time  be  entered  against  the  surety 
in  the  appeal  bond,^  which  authorizes  the  issuing  of  a  fee  bill 
against  a  person  who  becomes  security  for  costs  in  a  cause,^ 


ertj  seized  bj  him  upon  the  attaeh- 
ment  sued  out  against  the  defendant 
on  and  in  the  above  entitled  cause^ 
appear  and  submitting  to  the  juzi9- 
diction  of  the  court,  hereby  under- 
take for  themselves  and  each  of 
them,  their  and  each  of  their  heirs, 
executors  and  administrators  (or 
fluecesBors  and  assigne),  to  abide  by 
and  perform  the  judgment  of  the 
court  in  the  premises  in  relation  to 
said  property,  which  judgment  may 
be  rendered  against  all  the  parties 
whose  names  are  hereto  signed. 
(Signed).  C  D  and  E  F.''  Not 
under  seaL  See  Code  Dist.  GoL, 
1902,  §  454.  In  Tenney  v.  Taylor,  1 
App.  Cases  (D.  C.)  223,  the  court 
said  (p.  229):  <<  Unlike  the  ordi- 
nary appeal  bond,  which  is  an  ob- 
ligation under  seal,  with  a  fixed  pen- 
alty, and  a  definite  condition,  lim- 
ited to  become  effective  or  otherwise 
by  the  determination  of  the  appeal, 
the  undertaking  is  without  seal,  or 
fixed  penalty,  and  without  condition; 
and  is  simply  a  promise  or  an  as- 
sumption of  liability,  to  perform  a 
judgment,  or  to  pay  damages  and 
costs.  *  *  The  form  of  under- 
taking in  use  in  the  supreme  court  of 
the  District  of  Columbia  for  appeals 
from  the  special  to  the  general  term 
besides  the  simple  promise  or  guar- 
anty to  perform  the  judgment,  con- 
tains [as  required  by  rule  of  court] 
a  peculiar  provision  for  the  appear- 
ance and  submission  of  all  the  part- 
ies both  principal  and  sureties  to  the 
jurisdiction  of  the  court,  and  an 
agreement  that  the  judgment  to  be 
rendered  in  the  cause  shall  be  ren- 


dered against  both  principal  and 
surety;  and  it  is  understood  that  the 
practice  of  that  court  has  been  so 
to  render  judgment  on  appeaL  There 
is  reason  to  suppose  that  it  was  this 
peculiar  feature  that  induced  the 
substitution  of  the  undertaking  for 
the  appeal  bond,  the  idea  being  that 
circuity  of  action  was  prevented  and 
the  administration  of  justice' facili- 
tated by  making  the  surety  a  party 
to  the  pending  suit,  and  by  the  ren- 
dition of  judgment  against  him,  as 
well  as  against  his  principal,  dis- 
pensing with  the  necessity  of  a  col- 
lateral suit  upon  the  appeal  bond  or 
undertaking.  Whether  such  submis- 
sion and  agreement  are  effectual  as 
a  waiver  of  ''the  day  in  court"  and 
the  ''due  process  of  law,"  to  which 
every  individual  is  entitled  by  com- 
mon right,  public  policy  and  con- 
stitutional guaranty,  we  express  no 
opinion."  The  court  held,  however, 
that  the  supreme  court  had  erred  in 
entering  up  summary  judgment 
against  sureties  on  appeal  "under- 
takings" which  contained  no  such 
waiver,  and  that  such  judgment  was 
void  on  collateral  attack.  See,  also, 
Kirker  ▼.  Owings  (Tenn.),  98  Fed. 
Bep.  499,  39  C.  C.  A.  132. 

ST  Davidson  v.  Farrell,  8  Minn. 
258,  affirmed  in  libby  v.  Husby,  28 
Minn.  40;  Chappee  v.  Thomas,  15 
Mich.  53. 

ssWhitehurst  v.  Coleen,  63  HL 
247.  But  see  Earle  v»  Cureton,  18 
S.  C.  19,  where  it  was  held  that  a 
judgment  for  costs  against  a  surety 
without  any  proceedings  to  charge 
void. 


86 
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and  which  authorizes  the  issuing  of  an  execution  against  the 
surety  of  a  garnishee  at  the  same  time  it  is  issued  on  a  judg- 
ment against  the  gamisheCy^^  have  all  been  held  to  be  constitu- 
tional. The  surety  is  in  such  case  no  more  deprived  of  the 
right  of  trial  by  jury  than  if  he  had  signed  a  power  of  attor- 
ney to  confess  judgment.  He  knows  the  law  when  he  signs 
the  obligation,  and  must  be  presumed  to  consent  to  whatever 
lawfully  follows.  The  terms  of  the  law  are  as  much  a  part  of 
his  obligation  as  if  they  had  been  written  in  it.  A  statute  au- 
thorizing summary  process  against  delinquent  tax  collectors 
and  their  sureties  is  not  an  infringement  of  the  fourth  and 
fifth  amendments  of  the  constitution  of  the  United  States,  nor 
is  it  a  violation  of  the  state  constitution  prohibiting  unreason- 
able searches  and  seizures  of  property  without  due  process 
of  law.^  A  statute  providing  that  a  surety  who  has  paid  the 
debt  may  by  motion  recover  a  judgment  for  indemnity  against 
his  principal  is  constitutional.^^  Also  statute  permitting  judg- 
ment on  motion  against  sureties  on  appeal  bonds,  after  afSrm- 
ance  of  the  judgment.^  Also  a  statute  authorizing  a  court 
of  chancery  to  give  a  remedy  by  scire  facias  against  the 
sureties  on  a  receiver's  bond.^^ 

§  783.  Constmction  of  statutes  affording  summary  ranedies 
in  cases  of  sureties. — ^It  is  well  settled  that  statutes  authoriz- 
ing summary  remedies  by  or  against  sureties  must  be  strictly 
construed,  and  will  not  be  extended  by  implication.^  A  stat- 
ute authorizing  a  summary  judgment  against  one  becoming 
security  for  costs  does  not  authorize  such  a  judgment  on  an 
appeal  bond  providing  for  the  payment  of  the  judgment  and 
costs.^  A  statute  provided  that  in  certain  cases  judgment 
might  be  rendered  on  motion  against  principal  and  sureties. 


so  Loh  V.  Judge  of  Wayne  Gircoit, 
26  Mich.  186. 

MWeiner  v.  Banbury,  30  Mich. 
20L 

SI  McCord  ▼.  Johnson,  4  Bibb. 
(Ky.)  531. 

sa  Ladd  v.  Parnell,  57  Cal.  232. 

S8  Bank  ▼.  Duncan,  52  Miss.  740. 

MGhurratt  v.  Eliff,  4  Humph. 
(Tenn.)  328;  Frost  ▼.  Bucker,  4 
Humph.  (Tenn.)  57;  Dibrell  y.  Dan- 
dridge,  51  Miss.  55.     And  a  statu- 


tory bond  on  which  judgment  may  be 
taken  against  the  sureties  without 
notice  must,  to  be  valid,  substantially 
conform  to  the  statute.  Haile  y. 
Oliver,  52  Tex.  443. 

MWillard  y.  FraUck,  31  Mich. 
431.  On  appeal  from  probate  pro* 
ceedings  the  sureties  on  the  appeal 
bond  cannot,  it  is  held,  be  included 
in  the  judgment.  Bondie  y.  Bourassa, 
46  Mich.  321 ;  Booth  y.  Badf  ord,  57 
Mich.  357.    So  judgment  cannot  be 
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In  a  case  otherwise  within  the  statute  the  principal  was  dead. 
Heldy  no  such  judgment  could  be  rendered  against  the  sureties 
alone.^  It  has  also  been  held  that  such  a  judgment  cannot  be 
rendered  against  a  principal  and  part  of  his  sureties,  unless 
the  omitted  surety  is  dead  and  has  no  administrator.  Judg- 
ment must  be  rendered  against  all  who  are  living,  or  none.'^ 
Upon  a  motion  against  a  constable  and  his  sureties  on  account 
of  a  failure  to  pay  over  money  collected  by  him,  it  was  held 
that  a  notice  to  the  constable  of  the  intended  motion  was  suf- 
ficient  to  authorize  a  judgment  against  him  and  his  sureties.'® 
A  statute  provided  that  sureties  might,  by  motion,  recover 
judgment  against  their  principal  as  soon  as  judgment  was  re- 
covered against  them.  Under  this  statute  it  was  held  that 
sureties  might  recover  a  joint  judgment  against  their  prin- 
cipal before  they  paid  the  judgment  against  themselves,  but 
not  afterwards.'^  It  was  also  held  in  the  same  case  that  after 
the  sureties  had  been  sued  alone  they  might  confess  judgment, 
and  immediately  recover  judgment  against  the  principal  by 
motion.  Under  a  similar  statute  it  has  been  held  that  one  of 
several  sureties,  against  whom  judgment  has  been  rendered, 
cannot  recover  judgment  by  motion  against  the  principal. 
Such  a  judgment  must  be  in  favor  of  all  or  none.^^ 

§784.  Summary  JudgmeiLt  continued— Effect  of  death  of 
surely— Notice— Admiralty  practice. — ^There  can  be  no  sum- 
mary judgment  by  virtue  of  statute  or  rule  of  court  unless 
the  bond  is  in  the  form  prescribed  by  statute  or  rule  of  court.** 


rendered  agamst  a  surety  upon  ap- 
peal from  a  dedsion  of  commission- 
ers on  claims.  Beed  ▼.  Northrup,  50 
Mich.  442,  15  N.  W.  Bep.  543. 

sa  Houston  v.  Dougherty,  4 
Humph.  (Tenn.)  505.  In  Munks  v. 
Jackson,  66  Fed.  Bep.  571,  13  C.  G. 
A.  641,  it  was  held  that  the  death  of 
the  principal  in  a  bond  given  in  ad- 
miralty for  the  release  of  a  vessel 
did  not  prevent  entry  of  summary 
judgment  against  the  surety. 

S7  Gibson  v.  Martin,  7  Humph. 
(Tenn.)  127;  Bice  v.  Eirkman,  8 
Humph.  (Tenn.)  415.  See,  also,  on 
this  subject,  Price  v.  Cloud,  6  Ala. 
248. 


88  Baxter  v.  Marsh,  1  Terg. 
(Tenn.)  460. 

89  Newman  y.  Campbell,  Mar.  & 
Yerg.  (Tenn.)  63. 

40  Littler  v.  Horsey,  2  Ohio  209. 
As  to  what  such  a  judgment  in  fa- 
vor of  the  surety  must  show,  see 
Jones  V.  Bead,  1  Humph.  (Tenn.) 
335. 

41  Morgan  v.  Betterton,  Tenn., 
Oct.,  1902,  69  S.  W.  Bep.  969.  Citing 
Erkman  v.  Cames,  101  Tenn.  136,  45 
S.  W.  Bep.  1067,  and  Wingfield  v. 
Crosby,  5  Cold.  (Tenn.)  241 ;  Harri- 
son V.  Hammer,  99  Ala.  603,  12  So. 
Bep.  917,  and  cases  dted;  Olmstead 
V.  Thompson,  91  Ala.  127,  8  So.  Bep. 
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Where  no  statute  or  role  of  court  authorizes  it  there  oaa  be^ 
no  stunmary  judgment.^'  Except  in  admiralty.^^  And  where 
sommary  judgment  is  marked  satisfied  when  there  is  in  faot 


Z46}  llfartia  ▼.  TennuKm,  56  Ark 
291,  19  &  W.  Bep«  922;  Central 
Lumber  Co.  v.  Center,  107  Calif.  193 
40  Pac  Bep.  334;  MeCallion  ▼.  Hi- 
bemia  Savings  &  Loan  Soe'y,  98 
CaHf.  442,  33  Pac.  Bep.  329.  In 
Bichardfion  ▼.  Harrell,  62  Ark.  469, 
36  8.  W.  Bep.  573,  defendant  in  a 
forcible  detainer  suit  filed  a  bond  to 
retain  poBsession   of  the    property 


bond  was  taken  in  a  eaee  wbere^  voh 
der  the  statute,  it  could  not  operate 
as  a  stay.  Li  terms,  as  required'  by 
the  statute,  it  provided  that  judg^ 
ment  on  motion  might  be  entered 
against  the  sureties  in  the  event  of 
the  principal's  default  Held,  that, 
nevertheless,  a  summary  judgment 
that  had  been  entered  against  the 
sureties  could  not  stand.    Upon  this 


conditioned  to  be  void  if  defendant    point  the  court  said  (p.  115):  ''The 
''should  deliver  to  the  plaintiff  the    point  is  made  hy  respondent  that  the 


possession  of  the  premises  together 
with  the  costs  and  damages  award- 
ed to  the  plaintiff,  if  so  decreed  by 
the  court."  It  was  held  that  this 
was  a  substantial  compHanee  with 
the  statute  which  required  the  bond 
to  be  conditioned  that  "if  the  plain- 
tiff recovered  in  the  action  he  will 
deliver  possession  of  the  premises 
and  satisfy  any  judgment  the  court 
may  render  against  him  in  the  ac- 
tion," so  that  a  summary  judg- 
ment might  be  entered  against  the 
sureties  and  principal  at  the  same 
time  as  provided  by  statute. 

43  MeCallion  v.  Hibemia  Savings 
S^  Loan  Soc'y,  98  CaUf.  442,  33  Pac 
Bep.  329,  in  which  case  a  stay  bond 
was  filed  when  no  statute  required 
it.  Held,  that  a  summary  judgment 
upon  it  was  unauthorized  and  might 
be  vacated  on  motion.  In  Bhodes  v. 
Bobie,  9  App.  Cas.  (D.  C.)  305,  it 
was  held  that  the  orphans  court 
erred  in  entering  an  order  that  the 
two  sureties  on  a  guardian's  bond 
each  pay  into  court  within  a  fixed 


sureties  ought  not  to  be  heard  on 
this  appeal,  cdnce  by  the  express 
terms  of  their  undertaking  they 
agreed  that  judgment  might  be  en- 
tered against  them  in  case  the  order 
recited  in  such  undertaking  should 
bo  affirmed.  Our  inclination  would 
be  to  recommend  affirmance  in  this 
ground  [citing  Erlanger  ▼.  Southern 
Pac  B.  B.  Co.,  109  CaHf.  39^  42 
Pac  Bep.  31]  if  we  could  do  so  con- 
sistently with  legal  reason;  but  we 
reflect  that  the  consent  of  the  sure- 
ties to  judgment  on  motion  is  a  re* 
quirement  of  the  staitute  allowing  tiie 
bond,  and  like  the  purpose  of  the 
bend  as  a  measure  to  stay  eoESeo^ 
tion,  rests  for  its  efficacy  on  the 
statute  alone;  and  as  the  bond  is 
ineffectual  as  a  stay  because  miBbde 
in  a  case  not  provided  by  the  stat- 
ute, the  consent  of  the  sureties  tO' 
sunmiary  judgment  against  theni* 
selves  is  likewise  ineffectual;  this 
aside  from  any  question  of  tedmioal 
consideration  to  support  their  undef»- 
taking. ' '   Holding  that  there  can  be 


time  half  of  a  balance  founds  due  no  summary  judgment  against  sure** 

from  the  guardian  to  his  ward.  The  ties  on  a  peace  bond  without  espress 

court  knew  of  no  law  statutory  or  statutory  authority,   see*  Combs  ▼. 

of  any  other  kind  authorfzlng  such  Commonwealth,   Ky.    Ck   of   App*^ 

a  proceeding.   In  Beay  v.  Butler,  118  Jany.,  1903,  71  S.  W.  Bep.  6041  Samr. 

CaUf.  113,  50  Pac  Bep.  691,  a  stay  ruling  as  to  an  appeal  bond,  Had* 
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ky  •▼.  B0mmo,Mo.  App.,  Dec,  I9Ci2,  Smeh  judgment  was  entered  in  The 
71  .8.  W.  Bep.  451.  In  Eirker  y.  Belgenland,  108  U.  S.  153,  2  Sup. 
OwingB  (Tenn.)  98  Fed.  Bep.  499,  Ot.  Bep.  864,  27  L.  Ed.  685,  and  in 
39  G.CJL  182,  it  was  hdd  that  court  The  Golnmbia,  109  Fed.  Bep.  660, 
df  equity  has  no  power  to  enter  48  G.  G.  A.  596  at  608.  In  Pnm- 
emiunaiy  judgment  upon  a  ree^ver's  denee  Washington  Xns.  Go.  ▼.  The 
bond^lnthe.ahsenaeof  stipulation  to  Sydney. A  The  William  Worden  (G. 
.tlMit  effect  in  the  bond  or  by  statute  G.,  N.  Y.)  47  Fed.  Bep.  260,  the 
or  rule  of  court.  In  Burton  v.  Plat-  same  parties  became  sureties  on  a 
ter  (Ind.  Terr.),  53  Fed.  Bep.  901,  bond  for  costs,  a  release  bond,  and 
4  G.  G.  A.  95,  10  U.  S.  App.  .657,  a  supersedeas  bond  on  appeal  to  the 
it  was  held  that  there  can  be  no  U.  S.  Supreme  Gourt.  It  was  held 
summaxy  judgment  against  the  sure-  that,  upon  the  appeal  being  dis- 
ty  on  a  release  bond  in  the  absence  missed,  summary  judgment  might  be 
.of  a  statute  authorizing  it.  Dunn  entered  against  the  sureties  on  all 
T.  Bozarth,  Neb.,  June,  1902,  90  N.  three  bonds  alike.  "Bonds  are, 
W.  Bep.  954.  to  all  intents  and  purposes,  stip- 
es In  Fairgreave  ▼•  Marine  Ins.  ulations  in  the  admiralty,''  said 
Go.,.  112  Fed.  Bep.  364,  an  insurance  the  court,  "and  the  liability 
company  which  sought  to  be  subro-  of  parties  thereto  is  the  same 
gated  to  the  claim  of  the  owner  whether  the  instrument  is  in  form  a 
whose  loss  it  had  paid  was  obliged  bond  or  a  stipulation."  Gitlng  The 
to  make  the  owner  a  party  defend-  Alligator,  1  Gall.  145.  When  an 
ant  and  show,  by  amendment,  that  admiralty  suit  has  been  appealed 
he  had  released  his  claim.  Held,  and  decree  affirmed  or  appeal  dis- 
that  the  sureties  on  the  bond  for  missed  it  seems  to  be  the  uniform 
the  release  of  the  vessel  that  had  practice  of  the  U.  S.  courts  to  enter 
been  libeled  were  not  thereby  re-  summary  judgment  against  the  ob- 
leased.  The  court  said  that ' '  a  stip-  ligors  an  the  appeal  or  supersedeas 
nlation  in  an  admiralty  cause  for  bond.  The  Wanata,  95  U.  S.  600; 
the  release  of  property  libeled  is  not  Sawyer  ▼.  Oakman,  11  Blatchf.  65; 
subject  to  the  rigid  rules  of  the  com-  The  Blanche  Page,  16  Blatch.  1,  17 
mon  law  with  respect  to  the  Habil-  Blatch.  221;  The  New  Orleans,  17 
ity  of  sureties.  Such  a  stipulation  Blatch.  226;  Ex  Parte  Sawyer,  21 
ti^kes  the  place  of  the  released  prop-  Wall.  235;  The  Belgenland,  108  IT. 
erty  and  the  sureties  therein  become  S.  153,  2  Sup.  Gt.  Bep.  864.  In  the 
parties  to  the  cause,  and  are  bound  Sydney,  47  Fed.  Bep.  260,  at  262, 
by  orders  subsequently  made  there-  the  court  said  that,  "The  practice 
in  to  the  same  extent  as  the  claim-  kas  been  so  uniform,  and  has  become 
aat"  Giting  The  Beaconsfield,  168  go  weU  estabUshed,  that  it  is  too 
U.  S.  .303,  311,  312,  15  Sup.  Gt  j^te  for  this  court  to  question  its 
Bep.  860,  39  L.  Ed.  993.  Sec  941,  p^prfe^y.  The  obligor  in  such 
U.  a  Bev.  Stai  provides  that  when  ^^^  ^„^^  ^  ^^^  ^  ^ 
a  bond  IS  taken  for  the  re-  .  ,  ,  j  x  t  ^.  ^\ 
tease  of  a  Ubded  vessel  it  "^^  "^  ^^^  ^  ^  stipuktors 
"Shan  be  returned  to  the  court,  who  have  consented  to  submit  to 
and  judgment  thereon  against  ««"imary  judgment  requiring  them  to 
both  the  principal  and  sureties  may  make  good  their  engagements.''  In 
be  recovered  at  the  time  of  rendering  Munks  v.  Jackson,  66  Fed.  Bep.  671, 
the  decree  in  the  original  cause."  13  G.  G.  A.  641,  29  U.  S.  App.  482^a 
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no  satisfaction,  it  cannot  be  revived  against  the  sureties  with- 
out personal  notice  to  them.^^  On  a  bond  for  costs  it  is  held 
that  summary  judgment  may  be  entered  after  the  death  of  the 
surety  against  his  estate.^^  Summary  judgment  may  be  en- 
tered against  different  sureties  for  the  amounts  in  which  they 
have  respectively  agreed  to  be  bound.^®  It  seems  that  notice 
to  the  surety  is  not  necessary  unless  the  statute  provides 
for  it.*^ 

release  bond,  in  the  form  of  a  com-  «>  in  McClask^  ▼.  Barr  (C.  C^ 
mon  law  bond,  was  filed  with  the  S.  D.,  Ohio),  79  Fed.  Bep.  408,  a 
clerk  after  libel  had  been  filed  court  rule  provided  that,  ''In  all 
against  a  vessel  and  before  it  had  cases,  the  clerk  shaU  require  an  in- 
been  served,  and  on  the  strength  of  dorser  for  costs.  The  foUowing 
the  bond  the  monition  was  returned  form  upon  the  praecipe  or  writ 
"without  service  by  request  of  plain-  shall  be  sufficient:  'I,  A  B,  ae- 
tiff's  attorneys."  It  was  held  that  knowledge  myself  security  for  all 
a  stipulation  given  under  such  cir-  costs  for  which  the  plaintiff  may  be 
cumstances  is  valid  although  in  fact  liable  in  this  suit.'  And  when  such 
the  vessel  proceeded  against  is  not  costs  shall  become  due,  by  a  judg- 
and  never  was  in  custody.  ' '  In  such  ment  or  otherwise^  a  judgment  or  de- 
a  case  the  entering  a  general  appear-  cree  may  be  entered  therefor  against 
ance,  and  giving  a  stipulation  to  the  security  on  motion  and  ten  days ' 
abide  by  a  decree,  is  deemed  a  waiver  notice."  Held,  that  the  sureties 
of  all  objection  based  on  an  omis-  on  such  an  obligation  "consent  to 
sion  to  serve  the  process,  and  it  is  the  proceedings  by  summary  reme- 
not  thereafter  open  to  the  stipula-  dies  by  signing  the  bond,"  and  that 
tors  to  deny  the  power  of  the  court  such  regulations  are  valid.  In  this 
to  compel  them  to  perform  their  case  judgment  for  more  than  $18,000 
agreement."  The  Boslyn,  9  Ben.  for  costs,  including  appeal,  was  en- 
119,  129,  Fed.  Gas.  No.  12,068;  The  tered  summarily  on  motion  against 
Alligator,  1  QaU  145,  149,  Fed.  Gas.  the  estate  of  a  deceased  surety  more 
No.  248;  The  Struggle,  1  Gall  477,  than  four  years  after  his  death,  and 
Fed.  Gas.  13,550;  The  Gity  of  Wash-  after  the  administrator  had  filed  his 
ington,  13  Blatchford  411,  Fed.  Gas.  final  account. 
No.  2772.  In  the  Munks  v.  Jackson  ««  Moore  ▼.  McSleeper,  102  Calif, 
case,  supra,  the  decree  was  in  excess  277,  36  Pac.  Bep.  593. 
of  the  penalty  of  the  bond.  Held,  at  in  Glenn  ▼.  Porter,  68  Ark.  320, 
that  it  was  a  nullity  for  such  excess  57  S.  W.  Bep.  1109,  replevin,  the 
only.  court,  after  reciting  that  plaintiff 
44  Hitchcock  V.  Garuthers,  100  took  a  non  suit  entered  judgment 
Galif.  100,  34  Pac  Bep.  627,  so  held  against  plaintiff  and  the  surety  on 
of  a  stay  bond  which  was  satisfied  by  his  replevin  bond  for  the  return  of 
a  sale  of  property  of  a  person  other  the  property  or  its  value  and  pay- 
than  the  judgment  debtor  and  after-  ment  of  costs,  all  in  a  single  order, 
wards  revived  against  the  sureties,  and  apparently  without  notice  to  the 
held,  the  sureties  must  have  personal  surety.  Held,  that  the  surety,  by 
notice  of  such  revival.  signing  the  bond  became  a  party  to 
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§  785.  Suxninary  judgment^  continued— XT.  8.  oonrts— Sum- 
mary judgment  by  state  official— What  the  record  must  show. 
— ^A  state  statute  authorizing  the  entry  of  summary  judgment 
has  been  held  to  be  not  applicable  in  a  U.  S.  Gourt.^  A  statute 
authorizing  the  entry  of  summary  judgment  upon  an  official 
bond  by  a  state  official  who  has  no  judicial  functions,  provid- 
ing  for  execution  and  prohibiting  interference  therewith  by 
the  courts  has  been  held  constitutional.^  But  execution  in  such 
cases  cannot  issue  unless  the  bond  is  statutory  in  form.^    Nor 

the  suit,  and  the  court  had  Jurisdic-  of  penitentiary  conTicts  "against 
tion  to  enter  judgment  against  him,  such  lessee,  or  lessees,  and  their  se- 
although  the  sheriff  had  not  returned  curities  on  their  bond  *  *  which 
the  bond  as  required  by  statute.  In  shall  be  collected  as  are  executions 
Mills  ▼•  Sanderson,  6S  Ark.  130,  56  by  said  officer  against  defaulting  tax 
S.  W.  Bep.  779,  it  was  held  that  collectors.''  In  Brown  ▼.  Barnes,  99 
judgment  might  be  entered,  without  Ga.  1,  26  S.  £.  Bep.  86,  the  Dade 
notice,  against  the  sureties  on  a  bond  Coal  Go.  having  made  default  as 
for  costs  given  in  a  contested  elec-  such  lessee,  it  was  held  that  an  exe« 
tion  case^  where  the  statute  in  refer-  cution  might  issue  against  the  prin- 
ence  to  election  contests,  provided  cipal  and  the  executors  of  a  deceased 
that  if  the  finding  should  be  ren-  surety,  and  even  ''against  dead  sure- 
dered  against  the  contestant  ''judg-  ties  by  name,"  and  a  further  legis- 
ment  shaU  be  immediately  rendered  lative  provision  that  "executions  so 
against  him  and  the  sureties  on  the  issued  shaU  not  be  suspended  or  de- 
bond  for  costs  in  favor  of  the  con-  layed  by  any  judicial  interference 
stable  or  defendant  in  the  action,  with  them''  was  recognized  as  bind- 
and  the  officers  of  the  court  for  the  ing  and  obligatory  on  the  judicial 
amount  due  them  as  costs  in  the  department  of  the  state  government, 
case,"  although  the  general  statute  Inasmuch  as  the  statute  was  enacted 
as  to  bonds  for  cases  requires  that  before  the  lease  was  entered  into  the 
notice  must  be  given  to  the  sure-  court  held  that  it  became  part  of  the 
ties  before  judgment  can .  be  en-  contract  of  leasing.  In  Lamb  v. 
tered  against  thenu  "When  the  Dart,  108  6a.  602,  34  S.  E.  Bep.  160, 
sureties  signed  and  delivered  the  In  pursuance  of  a  statute,  a  board 
bond,"  said  the  court,  "they  were  of  county  commissioners  issued  a  seu 
in  court  and  were  bound  to  take  fa.  to  the  administrator  of  the  prin- 
notice  of  any  proceedings  in  the  dpal  and  to  the  sureties  and  a 
case  that  affected  them."  week  later  entered  judgment  by  de- 

iLamb  v.  Ewing  (Neb.),  54  Fed.  fault  for  the  amount  of  a  deffdca- 

Bep.  269,  4  C.  C.  A.  320,  12  U.  S.  tion  of  about  $7,000  with  interest  at 

App.  11.    See  also  Humes  v.  Third  20  per  cent  per  annum  and  ordered 

National  Bank  (Ala.),  64  Eed.  Bep.  the  clerk  to  issue  immediate  execu- 

917,  4  C.  G.  A.  668,  13  U.  S.  App.  tion;  the  proceeding  was  held  valid 

86.  on  appeal. 

sA  statute  empowers  the  comp-        *  Harrison   v.    Hammer,    99   Ala. 

troller-general  of  Georgia  to  issue  603,  12  So.  Bep.  917.    But  summary 

execution  to  collect  debts  upon  leases  execution  may  issue  though  the  pen- 
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unless  the  steps  prescribed  by  the  statute  have  first  been 
taken.^  It  would  seem  that  summary  judgment  must  be  en- 
tered if  at  all  within  a  reasonable  time  after  liability  oe* 
curs.^  The  principal  should  be  a  party  to  proceedings  to 
review  a  summary  judgment  taken  jointly  against  princquil 
and  sureties.®  Where  a  statute  provides  for  summary  judg- 
ment it  is  held  that  the  record  must  show  affirmatively  €very 
prerequisite  fact  entitling  the  creditor  to  such  judgments 

alty  of  the  bond  is  less  than  the  default  took  jadgment.     The  jndg- 

value  of  the  property;  Bich  v.  Low-  ment  order  did  not  contain  any  find- 

enthal,  99  Ala.  487,  13  So.  Bep.  220.  ings  of  faet  by  the  conrty  for  which 

4  Catching  v.  Bowden,  89  Ala.  604^  reason  on  writ  of  error,  it  was  set 

8  So.  Bep.  58.  aside.  ''So  far  as  shown  by  the  rec- 

6  In  Mutks  ▼.  Jackson,  66  Fed.  ord,''  said  the  court,  "there  was  no 
Bep.  571,  13  C.  0.  A.  641,  29  U.  S.  evidence  that  the  relation  of  sureties 
App.  482,  a  libellant  in  admiralty  existed  between  the  appellant  and 
waited  eight  years  after  the  libeled  the  intestate  of  the  appellee,  or  of  a 
vessel  had  been  released  and  then  the  common  liability,  or  of  the  extent 
owner  Jiaving  died  and  the  surety  of  such  liability,  or  if  such  liability 
being  out  of  the  state  took  judgment  existed,  of  its  satisfaction  by  the 
against  the  surety.  It  was  held  that  appellee  or  his  intestate.  These  were 
the  surety  might,  after  the  end  of  the  essential  facts  entitling  the  ap- 
the  judgment  term,  file  a  Hbel  of  re-  pellee  to  pursue  this  remedy.  The 
view  and  that  the  circuit  court  prop-  uniform  rulings  of  this  court  since 
erly  set  aside  the  judgment  on  the  the  introduction  of  summary  pro- 
production  of  certain  depositions  eeedings  of  this  character,  have  been, 
which  libellant  had  claimed  were  lost,  that  a  judgment  by  default  therein 

•  In  Hume  v.  Third  Natl  Bank,  rendered  cannot  be  supported  on  er- 
54  Ped.  B^.  917,  4  G.  0.  A.  668,  13  ror,  unless  the  record  ajQSrmatively 
U.  8.  App.  86,  it  was  held  that  discloses  the  existence  of  every  fact 
where,  on  affirmance  of  a  judgment  entitling  the  party  to  such  remedy. ' ' 
the  U.  S.  District  Court  entered  Chandler  v.  Beid,  114  Ala.  390,  21 
judgment  on  motion  against  the  So.  Bep.  475,  was  a  summary  pro- 
sureties  on  a  supersedeas  bond  in  ceeding  by  motion  under  the  code 
accordance  with  the  terms  of  an  Al-  to  charge  the  sureties  of  a  deceased 
abama  statute,  the  sureties  could  sheriff  with  $100  claimed  to  have 
not  maintain  a  writ  of  error  in  the  been  collected  by  the  sheriff  on  an 
G.  C.  A.  without  joining  their  prin-  execution  and  not  paid  over  to  the 
dpal  or  obtaining  a  severance.  movant.    Judgment  against  the  sure- 

1 1n  Weeks  v.  Yeend,  104  Ala.  546,  ties  by  default  was  set  aside  because 

16  So.  Bep.  165,  the  administrator  the  judgment  entry  failed  to  show 

of  a  deceased. surety  who  had  made  that  it  was  proved  that  the  movant 

good  the  principal's  default  made  was  the  execution  plaintiff,  that  the 

a  motion  for     summary  judgment  money  was  collected  upon  an  execu- 

onder  the  code,  against  his  co-surety,  tion,  that  the  sheriff  failed  to  pay  it 

Weeks,  for  one-half  of  the  amount  over  on  demand  of  the  plaintiff,  his 

paid,  and  after  personal  notice  and  agent  or  attorney,  or  that  the  de- 

1368 


(STATUTES  BELATING  TO  SUBETIES.  §  786 

§  786.  Sunmary  judgment^  continued— Qffldal,  indenmily^  re- 
plevin and  appeal  bonds— Parties  on  appeal— To  entitle  a 
sheriff  to  judgment  against  his  indemnitors,  upon  motion,  it 
need  not  be  shown  that  he  has  paid  the  judgment  against 
which  he  seeks  to  be  indemnified.^  In  Georgia  a  judgment 
for  defendant  in  replevin  authorizes  the  court  to  enter  judg- 
ment against  the  principal  and  surety  on  the  replevin  bond.^ 
In  Alabama,  where  a  sheriff  by  negligence  fails  to  make  the 
money  on  an  execution,  summary  judgment  may  be  entered 
against  the  sureties  on  his  bond.^^  And  judgment  may  be  en- 
tered upon  a  garnishee's  release  bond,  on  motion,  whenever 
judgment  might  be  entered  against  the  garnishee."    Summary 


fendants  were  euretiee  on  the  bond,  sureties  is  "not  an  independent  ao- 

all  of  whieh  were  facts  necessary  tion,"  but  "simplj  a  supplemental 

to  be  averred  and  proved  in  order  motion  made  for  judgment  against 

to  charge  defendants.  the  sureties  in  an  action  of  which 

•  A  Califomia  statute  provides  that  the  superior  court  had  jurisdiction, 

"if  any'  action  be  brought  against  And  in  which  it  had  already  proceed- 

a  sheriff  for  an  act  done  by  virtue  ^  to  judgment  against  the  nominal 

of  his  office,  and  he  give  written  no-  defendant"  (p.  282). 

tice  there  to  the  sureties  on  any  bond  9  Jesse  French  Co.  v.  Gardwell,  114 

of  indemnity  received  by  him,  the  Oa.  840;  Peffers  v.  €k>il,  113  Ga.  234, 

judgment  recovered  therein  shall  be  88  8.  E.  Bep.  823.    {  2817,  Qa.  Code, 

conclusive  evidence  of  his  right  to  loHood  v.  Blair,  95  Ala.  629,  10 

recover  against  such  sureties;   and  So.  Bep.  671,  Ala.  Code,  {{  3325, 

the  court  may,  on  motion,  upon  no-  3333. 

tice  of  five  days,  order  judgment  n  In  Ouilf  ord  v.  Beeves  &  Co.,  103 
to  be  entered  up  against  them  for  Ala.  801,  15  So.  Bep.  661,  defendant 
the  amount  so  recovered  including  in  garnishment  executed  a  bond  as 
costs."  In  Moore  v.  McSleeper,  102  provided  by  Act  of  Feb.  12,  1891, 
Calif.  277,  86  Pac.  Bep.  593,  it  was  whereupon  the  garnishment  was  re- 
held  that  the  sheriff  makes  out  a  leased  and  plaintiff  recovered  judg- 
prima  facie  case  against  his  sureties  ment  against  defendant,  but  not 
by  offering  in  evidence  the  bond,  against  the  garnishee.  Held,  that  no 
proof  of  notice,  and  judgment  summary  judgment  under  the  code 
against  him.  He  need  not  show  that  could  be  entered  against  the  snre- 
the  judgment  against  him  has  not  ties  on  the  bond  until  other  pending 
been  paid,  and  judgment  may  be  en-  garnishments  and  claims  against  the 
tered  against  the  sureties  severally  fund  which  the  garnishee  had  admit- 
in  the  amounts  in  which  each  became  ted  to  be  due  had  been  dis- 
bound  respectively,  and  it  is  no  ob-  posed  of  as  provided  by  statute, 
stacle  to  the  entry  of  such  judg-  The  court  held  that  the  bond  stood 
ment  that  the  amount  is  less  than  the  in  place  of  the  garnishee  and  must 
jurisdiction  of  the  superior  court  be  dealt  with  in  the  same  manner 
since  the  proceeding     against    the  as  the  garnishee. 
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judgment  on  an  appeal  bond  given  on  appeal  from  a  justice  of 
the  peace  is  held  to  be  limited  to  the  amount  of  the  justice's 
jurisdiction.^^  In  California  it  is  held  that  a  stipulation  for 
the  entry  of  summary  judgment  upon  an  appeal  bond  need 
not  be  written  into  the  bond  itself.  It  is  enough  that  it  is 
provided  for  by  statute,  and  the  statute  is  read  into  the  bond.^* 
A  party  against  whom  the  county  court  had  rendered  judg- 
ment on  a  note  appealed  to  the  district  court  which,  upon 
hearing,  rendered  a  like  judgment  against  appellant,  and 
also,  in  accordance  with  the  statute,  immediately  entered 
judgment  against  the  sureties  on  his  appeal  bond,  and  di- 
rected that  a  sci.  fa.  be  issued  and  served.  The  record  did 
not  show  any  appearance  by  the  sureties.  Query,  whether 
by  the  entry  of  summary  judgment  they  became  parties  to 
the  record  in  such  sense  that  the  judgment  against  them  might 
be  reviewed  upon  defendant's  appeal.^* 

12  Lykes  v.  Schwartz,  91  Ala.  461,  against  principal  and  surety,  wheth- 
8  So.  Rep.  71,  was  an  action  begun  er  by  summary  proceeding  or  not, 
before  a  justice  of  the  peace  bj  a  the  surety  cannot  alone  appeal,  nor 
landlord  to  recover  possession  of  the  can  the  principal  alone.  An  appeal 
demised  premises  in  which  defendant  attempted  by  either  will  be  dismissed 
appealed  and  executed  an  appeal  bond  on  motion.  Note  6,  {  785.  The 
and  a  supersedeas  bond  conditioned  remedy  by  severance  there  referred 
respectively,  "to  pay  and  satisfy  to  is  fully  described  by  Shiras,  J., 
such  judgment  both  as  to  debt  and  in  Hardee  v.  Wilson,  146  U.  S.  179, 
costs  as  may  be  rendered  in  said  at  181.  The  party  desiring  to  pros- 
cause  by  said  circuit  court,"  and  to  ecute  appeal  or  error  brings  the 
pay  the  landlord  "all  the  damages  party  jointly  interested  who  refuses 
she  may  sustain  by  the  prosecution  to  join  him  before  the  reviewing 
of  said  appeal. ' '  Held,  that  in  this  court  by  summons,  and  if  he  stUl  re- 
action, no  amount  could  be  recovered  fuses,  an  order  or  judgment  of  sev- 
against  the  sureties  (by  summary  erance  is  made  by  the  court  whereby 
judgment)  in  excess  of  the  jurisdic-  the  party  who  wishes  to  do  so  may 
tion  of  a  justice  of  the  peace,  though  sue  alone.  The  same  thing  may  be 
a  much  larger  amount  might  be  re-  accomplished  by  serving  him  with  a 
covered  by  a  separate  action  on  the  written  notice,  or  ruling  him  to  ap- 
bond.  pear,  and  showing  such  service  of 

»»  Hawley  v.  Gray  Bros.  Artificial  record.    The  party  refusing  to  join 

Stone  Paving  Co.,  127  Calif.  560,  60  in  the  appeal  is  estopped  from  pros- 

Pac  Bep.  437.  ecuting  another  appeal  in  the  same 

»«Gutheil     Suburban     Investment  matter     thereafter.       Fotterall     v. 

Co.  V.  Fahey,  12  Colo.  App.  487,  55  Floyd,   6   Sergt.   &   R.    (Pa.)    315; 

Pac.  Rep.  946.     Mr.  Ackley,  editor  I>oty  v.  Strong,  1  Wis.  (1  Pinney) 

of  this  edition,  suggests  that,  where  165;  Todd  v.  Daniel,  41  U.  S.   (16 

8  joint  judgment  has  been  entered  Pet.)  521,  10  L.  Ed.  1054, 

1370 


STATUTES  RELATING  TO  SUBETIES. 


§787 


§  787.  Statute  of  limitaJdons — ^Peculiar  cases. — ^Where  a  stat- 
ute provided  that  the  sureties  of  a  postmaster  should  be  dis- 
charged unless  suit  was  brought  within  two  years  after  his 
default,  it  was  held  that  suit  must  be  brought  within  two 
years  after  his  first  default,  in  order  to  charge  the  sureties  for 
anything.^  ^  Where  the  limitation  as  to  suits  against  sureties 
was  seven  years,  it  was  held  that  a  signer  of  the  note,  who 
was  in  fact  a  surety,  might  avail  himself  of  the  statute,  al- 
though the  assignee  did  not  know  of  the  suretyship,  and  it  did 
not  appear  from  the  note.^®  It  has  been  held  that  the  statute 
of  limitations  as  to  sureties  does  not  apply  to  a  mortgage  given 
by  one  person  for  the  debt  of  another,  but  only  applies  to  the 
personal  liability  of  the  surety .^^  Guaranty  (not  under  seal) 
of  sealed  instrument — guarantor  must  be  sued  within  six  years 
as  a  simple  contract  debtor,  though  limitation  as  to  sealed  in- 
strument is  longer.^®  Where  the  obligation  of  the  principal 
(other  than  negotiable  paper)  is  payable  on  demand  in  fact, 
the  statute  of  limitations  does  not  commence  to  run  until 
demand  is  made.  In  one  case  where  the  demand  was  not 
made  until  fifteen  years  after  the  date  of  the  bond  it  was  held 
that  the  statute  of  limitations  did  not  bar  the  claim.^^  An 
agreement  to  postpone  the  running  of  the  statute  of  limita- 
tions has  been  held  binding.^^    The  statute  begins  to  run  in 


IB  United  States  t.  Marks'  Sure- 
ties, 3  Wall.  Jr.  358. 

16  Day  Y.  BiUingsbj,  3  Bush  157. 

iTHobson  ▼.  Hobson's  Ez'r,  8 
Bush  (Ky.)  665.  For  a  number  of 
unimportant  cases  concerning  liabil- 
ity of  sureties  under  miscellaneous 
statutes,  see  Heppe  v.  Johnson,  73 
CaL  265;  People  v.  Otto,  77  Cal.  45; 
Wagner  v.  Romero,  3  New  Mex.  131 ; 
Kirkpatrick  v.  Gray,  43  Kan.  434; 
Coleman  ▼.  Fuller,  105  N.  C.  328; 
French  y.  State,  53  Miss.  651;  State 
V.  Darby,  11  Mo.  App.  528. 

i«Bidley  v.  Hightower,  112  Gal. 
476,  37  S.  E.  Bep.  733. 

i»Portner  v.  Wilfahrt,  85  Minn. 
73,  88  N.  W.  Bep.  418;  Harrison  v. 


Seymour,  82  Minn.  535,  85  N.  W. 
Bep.  551;  Brown  v.  Brown,  28  Minn. 
501,  11  N.  W.  Bep.  64;  Branch  ▼. 
Dawson,  33  Minn.  399,  23  N.  W. 
Bep.  552. 

win  State  Loan  &  Trust  Co.  ▼. 
Cochran,  130  Calif.  245,  62  Pac.  Bep. 
466  and  600,  the  sureties  on  the  bond 
of  plaintiff's  secretary  in  1892  made 
a  written  request  "that  no  further 
proceedings  be  hereafter  taken  for 
the  collection  of  any  of  the  obliga- 
tions to  the  said  corporation  of  the 
late  Samuel  B.  Hunt,  or  his  estate, 
or  against  the  undersigned  as  sure- 
ties on  the  bond  of  said  S.  B.  Hunt 
as  the  officer  of  this  bank  until  we 
request  that  such  proceedings  be  tak- 
en" and  agreed  ''to  take  no  ad- 
vantage of  any  such  delays  hereafter 
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favor  of  the  sureties  on  an  administrator's  bond  at  the  entry 
of  the  decree  fixing  the  administrator's  liability.*^  It  begins 
to  run  in  favor  of  the  sureties  on  a  sheriff's  indemnity  bond 
when  the  sheriff  has  paid  the  judgment  against  which  indem- 
nity was  taken  by  him.*^ 

§  788.  Statutes  relating  to  pleading— Evidence.— A  statute 
provided  that  where  judgment  was  rendered  upon  any  instru- 
ment of  writing  in  which  two  or  more  persons  were  jointly  or 
severally  bound,  and  it  appeared  by  parol  or  otherwise  that 
one  was  only  a  surety,  judgment  should  be  rendered  against 
him  as  such,  and  his  property  should  not  be  taken  till  the  prin- 
cipal's  was  exhausted.  Held,  that  no  pleadings  or  formalities 
were  required  to  bring  the  question  of  suretyship  before  the 
court.^*  It  has  been  held  that  the  discharge  of  the  surety 
by  statutory  notice  must  be  specially  pleaded.^^  So  it  has 
been  held  that  a  plea  that  the  statutory  notice  was  given 
should  allege  that  it  was  in  writing.^^  And  it  has  also  been 
held  that  such  a  plea  need  not  allege  that  the  notice  was  in 
writing.2«  Where  the  evidence  was  conflicting  as  to  whether 
a  surety,  upon  the  maturity  of  a  note,  notified  the  payee  to 
sue  on  the  same,  held,  the  appellate  court  would  not  interfere 
with  the  verdict.^ 

§  789.  Statutes  regulating  competency  of  witnesses,  and  pro- 
hibiting persons  from  being  interested  in  certain  contracts — 
Sureties  how  affected  thereby. — ^Under  a  statute  providing  that 
no  person  interested  in  the  event  of  an  action  or  proceeding 
shall  be  examined  as  a  witness  against  a  legatee  in  regard  to 
any  personal  transaction  or  communication  between  such  wit- 
ness and  the  deceased  person  under  whom  the  legatee  claims, 


incnrred  and  to  claim  no  release  hj 
virtue  of  any  future  delays  occa- 
sioned by  this  request."  The  bank 
having  acted  upon  this  request  un- 
til 1896  it  was  held  that  the  statute 
of  limitations  did  not  conunence  to 
run  until  that  date,  and  that  the 
agreement  being  limited  as  to  time 
was  valid  and  estopped  the  sureties 
to  plead  the  statute  contrary  to  its 
terms. 

nMartensen  v.  Bergthold,   Neb., 
Mch.,  1902,  89  N.  W.  Bep.  742. 


2S  Benson  v.  Canefleld,  Neb.,  Mch., 
5,  1902,  89  N.  W.  Bep.  664. 

23  Kupfer  V.  Spinhorst,  1  Elan.  75; 
Bose  V.  Madden,  1  Kan.  446;  Tur- 
ner V.  Miller,  28  Kan.  44. 

M  Shehan  ▼.  Hampton,  8  Ala.  942. 

SB  Headington  ▼.  Neff,  7  Ohio  209; 
Mendel  v.  Gaimes'  Adm'r,  84  Ind. 
141. 

20  Coats  V.  Swindle,  55  Mo.  31. 

27  Telford  ▼.  Telford,  81  HL  App^ 
415. 
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held,  that  a  surety  upon  the  bond  of  a  non-resident  executor, 
being  interested  in  the  event  of  the  accounting  of  his  principal, 
vrMf  within  the  meaning  of  the  statute,  incompetent  to  testify 
a»  a  witness  of  the  executor  to  a  personal  transaction  or  com- 
munication between  him  and  the  deceased.^  An  engineer  of  a 
ditch  may,  it  is  held,  become  surety  on  the  bond  of  a  contrac- 
tor for  the  construction  thereof,  and  as  such  surety  he  does 
not  thereby  become  interested  in  the  contract,  within  the 
meaning  of  a  statute  prohibiting  any  person  having  an  official 
duty  to  perform  about  the  ditch  from  being  directly  or  indi- 
rectly interested  in  its  construction.^® 

§  790.  How  liability  of  bail  affected  under  statute  where  bond 
is  valid  as  to  some  and  invalid  as  to  other  sureties. — ^Where  a 
statute  provided  that  ''if  a  bail  bond  or  recognizance  be  valid 
and  binding  as  to  the  principal  and  one  or  more  of  the  sure- 
ties, they  shall  not  be  exonerated  from  liability  because  of  its 
being  invalid  and  not  binding  as  to  another  or  other  sureties/' 
it  was  held  that  a  judgment  might  be  rendered  in  favor  of  one 
surety,  and  against  the  principal  and  another  surety,  if  the 
facts  so  warranted.^  So  where  one  surety  had  not  been  served, 
it  was  held  that  the  suit  should  be  dismissed  as  to  him,  and 
judgment  taken  against  those  served.^^  And  it  is  held,  also, 
under  such  a  statute,  that  the  suretyship  of  a  married  woman, 
while  it  invalidates  the  bond  as  to  her,  does  not  invalidate  it 
as  against  the  principal  therein  and  the  other  sureties.^' 

§791.  Statute  governing  surrender  of  principal— Priority 
of  recovery. — ^Where,  as  under  a  congressional  statute,  there 
is  prescribed  a  statutory  rule  of  evidence  whereby  the  sur- 
render of  the  principal  by  the  sureties  is  to  be  made  known 
to  tlie  court,  and  under  it  parol  evidence  of  the  surrender  and 
discharge  is  made  inadmissible,  field,  that  the  surety  upon 
surrendering  his  principal  must  see  that  the  officer  taking  the 
surrender  and  granting  the  discharge  indorses  such  fact  on 
the  recognizance  or  a  certified  copy  thereof,  for  without  such 
entry  there  can  be  no  defense  to  a  scire  facias  upon  the  for- 
feiture of  the  recognizance.^'  The  congressional  statute  con- 
it  MUler  V.  Montgomery,  7S  N.  Y.  si  Bay  ▼.  State,  16  Tex.  App.  268. 
282;  Ghnfeh  v.  Howard,  7d  N.  Y.  *«  Pickett  v.  State>,  16  Tex.  App. 
415,  rerenhig  17  Him  (N.  Y.)  5.  648. 
» Muneej  ▼.  Joest,  74  Ind.  400.  ss  United    States    y.    Stevens,    16 

M  Bay  ▼.  State,  16  Tex.  App.  268     Fed.  Bep.  101. 
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ferring  on  snreties  on  bonds  to  the  United  States  who  have 
been  compelled  to  pay  the  obligation  the  priority  of  recovery 
enjoyed  by  the  United  States,  held  not  to  apply  to  recogni- 
zances in  criminal  cases  and  not  to  authorize  an  action  in  the 
name  of  the  United  States.** 

§  792.  Liability  of  surety  when  statute  provides  that  prop- 
erty of  principid  be  first  levied  upon. — ^When,  under  statute, 
the  property  of  the  principal  judgment  debtor  must  be  first 
levied  upon  and  sold  before  that  of  his  surety  can  be  levied 
upon,  it  is  held  that  a  levy  on  the  surety's  property  may  be 
enjoined  If  made  before  the  property  of  the  principal  has 
been  exhausted.*^  The  insolvency  of  the  principal  is  held  no 
ground  for  levying  on  the  surety's  property  before  that  of  the 
principal.*®  Such  a  statute  is  held  to  have  no  application, 
however,  to  cases  where  the  principal's  property  is  in  the  con- 
trol and  under  the  custody  of  the  court.*^ 

§  793.  Surety's  liabilily  on  Ixmds  of  liquor  dealers  under 
statutes  regulating  sale  of  intozicants. — Sureties  upon  the 
bond  of  a  licensed  vendor  of  liquors,  where  their  principal 
was  convicted  of  selling  the  same  on  Sunday,  were  held  not 
released  by  his  imprisonment  in  default  of  payment  of  a  fine, 
and  it  was  therefore  held  not  error  to  enter  judgment  against 
them  and  issue  execution  for  the  collection  of  the  fine.'*  Un- 
der a  statute  peculiar  to  Nebraska  it  is  held  that  the  sureties 


84  United  States  v.  Bjder,  110  U. 
S.  729,  4  Sup.  Ct.  Bep.  1374. 

86  johnBon  t.  Harris,  69  Ind.  305. 
Holding  that  a  judgment  creditor 
is  not  bound  to  seise  burdened  prop* 
erty  of  tbe  principal  before  suing 
the  sureties,  see  Folger  ▼•  Palmer,  35 
La.  Ann.  814. 

86  Johnson  ▼.  Harris,  69  Ind.  305. 

87  Knode  ▼.  Baldridge,  73  Ind.  54. 

88  Brown  v.  Commonwealth,  114 
Pa.  St.  335.  To  the  effect,  however, 
that  when  the  condition  of  a  bond 
is  in  the  alternative,  the  surety  is  dis- 
charged hy  his  principal's  perform- 
ance of  one  of  the  alternative  con- 
ditions, see  Dumont  v.  United  States, 
98  U.  S.  142.    Payment  of  a  fine  for 


violation  of  Sunday  docdng  ordi- 
nance by  a  saloonkeeper  bars  a  re- 
covery on  his  bond  for  the  same  of- 
fence: Jenkins  v.  City  of  DanviUe^ 
79  111.  App.  339.  liquor  dealer's 
bond,  evidence  held  insufficient  to 
sustain  judgment  and  damages  re- 
duced: Dickson  v.  Holt,  Tez.  Civ. 
App.,  Nov.,  1902,  70  S.  W.  Bep.  842. 
Finding  for  defendants  in  suit 
against  principal  and  sureties  on  a 
liquor  dealer's  bond  held  to  bar  a 
subsequent  action  against  the  prin- 
cipal alone  to  recover  forfeitures 
on  sale  of  liquors  to  minors:  Carter 
V.  Nicol,  Iowa,  May,  1902,  90  N. 
W.  Bep.  852. 
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upon  the  bond  of  a  retailer  of  intoxicants  are  liable  not  only 
for  the  damages  resulting  directly  from  the  acts  of  their  prin- 
cipal, but  also  for  all  damages  to  which  such  acts  contribute.^® 
It  is  held  not  to  be  necessary  to  first  recover  against  the  prin- 
cipal before  suing  the  sureties.^^  A  bond  given  under  the  New 
York  excise  law  conditioned  that  the  principal  shall  not, 
''while  the  business  for  which  such  tax  certificate  is  given 
shall  be  carried  on,"  permit  gambling  or  disorderly  conduct 
on  the  premises,  makes  the  surety  liable  for  violations  of  the 
law  occurring  within  the  term,  after  the  principal  has  trans- 
ferred his  business  to  another  unless  the  bond  has  been  can- 
celed as  provided  by  the  statute.**  Allowing  an  electric  slot 
machine  to  be  used  on  the  premises  constitutes  **  gambling.  "^^ 


8»  Warden  v.  MeConnell,  23  Neb. 
152. 

40  In  Brandt  v.  State,  17  Ind. 
App.  311,  46  N.  E.  Bep.  682,  it  was 
held  not  to  be  necessary  to  obtain 
a  judgment  against  the  principal 
before  suing  the  sureties  on  a  re- 
taU  liquor  dealer's  bond  conditioned 
for  the  payment  of  "all  judgments 
for  civil  damages  growing  out  of 
unlawful  sales."  In  that  case  a 
judgment  of  $833,331-3  against 
principal  and  sureties  in  favor  of 
plaintiff,  for  damages  caused  by 
the  sale  of  liquors  to  her  husband, 
was  affirmed.  In  State  v.  Leach, 
17  Ind.  App.  174,  46  N.  E.  Eep. 
549,  it  was  held  that  the  sureties 
on   a   liquor   dealer's   bond   condi- 


tioned to  pay  all  fines  and  costs 
assessed  against  him  are  not  liable 
for  a  fine  imposed  upon  his  barten- 
der for  illegally  selling  liquor  to 
a  minor.  In  Smiser  v.  State,  17 
Ind.  App.  519,  47  N.  E.  Eep.  229, 
the  official  bond  of  a  retail  liquor 
dealer  was  held  liable  for  the  death 
of  plaintiff's  husband  caused  by  his 
falling  and  striking  his  head  in 
the  principal's  saloon;  the  breach 
alleged  was  that  the  principal  sold 
liquor  to  deceased  and  other  per- 
sons after  they  were  intoxicated  in 
violation  of  the  statute. 

*»  Parker,  C.  J.,  in  Cullinan  v. 
Kuch,  177  N.  Y.  303. 

42  Lyman  v.  Kurtz,  166  N.  Y.  274, 
50  N.  E.  Bep.  903. 
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§  794.  When  declarations  or  admissions  of  prindpal  not  evi- 
dence ajfainst  surety. — Questions  as  to  the  admissibility  and 
eflEeet  of  evidence,  which  are  peculiar  to  the  relation  of  prin- 
cipal and  surety,  frequently  arise,  and  may  properly  find  a 
place  here.  As  a  general  rule,  where  the  suit  is  against  a 
surety  alone,  admissions  or  declarations  of  the  principal  which 
are  not  a  part  of  the  res  gesta,  and  which  are  made  either 
before  the  surety  became  boimd,*i  or  after  the  employment 
for  which  the  surety  became  bound  has  ceased,*^  or  after 
there  has  been  a  breach  of  the  contract  on  which  the  surety 
is  liable,^  ^  are  not  admissible  in  evidence.    But  it  has  been 


«x  Cheltenham  Fire  Brick  Ck).  ▼. 
Coo,  44  Mo.  29;  Holmes  v.  Will- 
iams, 177  111.  386,  53  N.  £.  Eep. 
93.  Admissions  of  a  principal  not 
made  in  the  course  of  business  with 
which  the  surety  is  connected  by 
his  contract,  and  narrative  of  a 
past  transaction,  held  inadmissible 
against  the  surety.  Lewis  y.  Lee 
Co.,  73  Ala.  148.  So  declarations 
of  the  principal  not  made  in  the 
course  of  his  official  duty  are  inad- 
missible against  the  surety.  Screw- 
men 's  Benev.  Ass'n  y.  Smith,  70 
Tex.  168.  See,  on  this  subject, 
Bryan  ▼.  Kelly,  85  Ala.  569.  Eep- 
resentations  by  a  principal  as  to 
what    the    conditions    of    his   bond 


114  Pa.  St.  398,  6  Atl.  Bep.  746. 
*2  Tenth  National  Bank  v.  Dar- 
ragh,  1  Hun  (N.  Y.)  Ill;  Ashurst 
V.  Ashurst,  13  Ala.  781;  Chelms- 
ford Company  y.  Demarest,  7  Gray, 
1;  Commonwealth  v.  Brassfield,  7 
B.  Mon.  (Ky.)  447;  Shelby  v.  Gov- 
ernor, 2  Blackf.  (Ind.)  289;  Pol- 
lard V.  Louisville,  C.  &  L.  B.  B.  Co., 
7  Bush  (Ky.)  597.  Contra,  Treas- 
urers V.  Bates,  2  Bailey,  Law  (S. 
C.)  362.  Statements  by  a  county 
treasurer  to  his  successor,  after  the 
expiration  of  his  term,  held  inad- 
missible against  his  sureties.  Board 
Supervisors  ▼.  Bristol,  15  Hun  (N. 
Y.)  116.  So  admissions  of  a  lessee 
after  the  expiration  of  his  term  are 


are,  made  to  one  who  is  about  to  inadmissible  against  his  sureties, 
become  his  surety,  in  the  absence  Ayre  ▼.  Getty,  46  Hun  (N.  Y.) 
of  the  obligee,  and  of  which  he  had     287. 

no  notice,  held  inadmissible  against        ^'  Cassitys  ▼.  Robinson,  8  B.  Mon. 
the  surety.     Johnston  ▼.  Patterson,     (Ky.)    279;    Hatch    ▼.    Elkins,    65 
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held  that  the  aets,  admissions  and  declarations  of  the  principal 
obligor  in  a  bond,  done  and  made  at  the  time  of  its  delivery, 
are  evidence  against  the  sureties  therein,  though  he  be  dead, 
and  therefore  not  a  party  to  the  suit.**  A  entered  into  a 
partnership  with  B  for  a  stipulated  time,  and  C  became  surety 
to  B  for  A's  conduct  as  partner  for  such  time.  In  a  suit  by  B 
against  C  on  the  obligation  for  the  default  of  A,  it  was  held 
that  the  admissions  of  A,  after  the  expiration  of  the  time  for 
which  the  partnership  was  made,  were  not  admissible  in  evi- 
dence against  C.  *  The  court  said:  "The  defendants  were 
bound  for  the  conduct  of  •  •  (A)  during  the  term  for 
which  they  had  covenanted,  but  not  for  what  he  might,  after 
the  lapse  of  several  years,  be  induced  to  say  in  relation  to  his 
conduct  during  the  stipulated  term.  It  is  true  that,  while  the 
principal  is  acting,  his  declarations  may  be  so  interwoven  with 
his  acts  as  to  stand  in  direct  connection  with  them,  and  form 
part  of  the  res  gestae,  but  when  he  ceases  to  act  his  subsequent 
declarations  have  no  direct  connection  with  his  preceding 
acts,  so  as  to  bind  his  sureties.*^ 

§  795.  Declaratioiis  of  principal  evidence  against  nxaety  in 
joint  suit  against  them. — When  the  suit  is  against  the  princi- 
pal and  surety  jointly  on  a  joint  or  joint  and  several  obliga- 
tion, an  admission  or  declaration  of  the  principal,  which  is 
competent  evidence  against  him,  is  also  generally  held  to  be 
competent  against  the  surety.*®    Such  evidence  is,  of  course, 

N.  Y.  489;   White  v.  The  Gennan        *«  McNale  v.  Governor,  8  Gratt. 

Nat'l  Bank  of  Memphis,  9  Heisk.  (Va.)  299;  Atlas  Bank  ▼.  Brownell, 

(Tenn.)  475;  Wheeler  v.  The  State,  9  B.  I.  168;  Amherst  Bank  v.  Boot, 

9  Heisk.    (Tenn.)    393;    Kellum  v.  2    Met.    (Mass.)    522.     See^    also, 

Clark,   97    N.   Y.    390;    Bocard   ▼.  Darter    v.    The    State,    5    Blackf. 

State,  79  Ind.  270.  (Ind.)    61;    Davis  v.  Kingsley,   13 

44  Walker   v.    Pierce,    21    Gratt.  Conn.    285;    Singer    Manufacturing 

(Va.)  722.  Co.  ▼.  Beynolds,  168  Mass.  588,  47 

«BHotchkis8   ▼.   Lyon,   2   Blackf.  N.  E.  Bep.  438,  in  which  case  the 

(Ind.)  222,  per  Holman,  J.    So  the  court  says  that  this  rule  is  still  ap- 

books  of  a  partnership  are  held  in-  plicable  notwithstanding     that,    by 

admissible  to   prove     a     deficiency  statute,  several  judgments  may  now 

against  sureties   to   an     agreement  be    rendered    against   joint    defen- 

whereby  the  principal  therein,  after  dants.    Citing  Choate  ▼.  Arrington, 

dissolution,   agreed   to   pay   a  pro-  116  Mass.  522,  526;  Dennie  ▼•  Will- 

portional   part  of     the     liabilities,  iams,   135   Mass.   28,  29;    Swift  v. 

Horn  V.   Perry,  14  Hun    (N.  Y.)  Trustees  of  Schools,   189  HI.   584, 

409.  60  N,  K  Bep.  44,  was  debt  on  the 
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admissible  against  the  prineipal,  and  in  a  joint  suit  on  a  con- 
tract the  recovery  must  usually  be  against  all  or  none,  and  the 
measure  of  damages  as  to  all  is  the  same.  A  statute  provided 
that  a  receipt  given  by  a  constable  in  his  official  capacity 
should  be  evidence  against  him  in  a  suit  to  recover  the  money 
for  which  the  receipt  was  given.  In  a  joint  suit  against  a  con- 
stable and  his  sureties,  it  was  held  that  the  receipt  was  prima 
facie  evidence  against  all  of  them.  The  court  said  that  what- 
ever would  establish  the  liability  against  the  constable  would 
establish  it  against  his  sureties.  ''As  the  constable  and  his 
sureties  may  be  joined  in  the  suit,  it  could  not  have  been  the 
intention  of  the  legislature  that  proof  which,  uncontradicted, 
would  be  conclusive  against  the  constable  to  establish  the  re- 
ceipt of  the  money,  should  not  be  evidence  against  the  sure- 
ties, whose  liability  is  a  mere  consequence  of  the  establishment 
of  that  fact  as  against  the  principal.''  *^  A  principal  in  a  joint 
and  several  note  under  seal,  signed  by  himself  and  two  sure- 
ties, but  all  appearing  as  principals  on  the  note,  informed  a 
party  who  was  about  to  purchase  it  that  the  note  was  all  right 
and  would  be  paid.  All  the  makers  of  the  note  were  sued 
jointly  thereon,  and  joined  in  their  defense.  Held,  the  above 
declarations  of  the  principal  were  evidence  against  all  the 
parties  to  the  note,  and  precluded  the  setting  up  as  a  de- 
fense by  any  of  them  that  there  was  fraud  in  obtaining  the 
note.*®  But  in  a  suit  on  a  promissory  note  made  by  B  and  C, 
where  B  made  no  defense,  and  C  appeared  and  made  a  sepa- 
rate defense  as  surety  of  B,  a  letter  written  by  B,  containing 
declarations  of  his  about  the  matter,  was  held  not  admissible 
as  evidence  against  C.*^ 

§  796.  Instances  of  admissiliility  of  declarations  of  principal 
as  evidence  against  surety. — ^Where  the  effect  of  the  contract 
is  that  the  surety  shall  be  responsible  for  the  declarations  and 
admissions  of  the  principal,  or  such  declarations  and  admis- 

official  bond  of  Swift  as  township  cessor  in  office  to  testify  that  the 

treasnrer.     It  was   held  competent  books   showed  a   shortage   of   that 

to  prove  an  admission  of  Swift  at  a  amount  without  producing  them, 

meeting  of  the  trustees  that  he  was  47  Smith  ▼.  The  Goyemor^  2  Bob. 

short  $1,717.42  by  the  failure  of  the  (Va.)  229,  per  Allen,  J. 

bank  in  which  the  money  was  de-  -^s  Montgomery    v.    Dillingham,    3 

posited;  and  it  was  held  not  to  be  S.  &  M.  (Miss.)  047. 

prejudicial  error  to  permit  his  sue-  -a*  Pierce  ▼.  Gbldsberry,  35  Ind.  817« 
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sions  are  to  furnish  the  basis  upon  which  others  are  to  act, 
such  declarations  and  admissions  are  in  such  cases  generally 
held  to  be  competent  evidence  against  the  surety.  Thus,  a 
guarantor  agreed  to  hold  himself  responsible  "for  the  con- 
duct of  my  son.'*  The  son  confessed  a  judgment  for  the 
amount  due  by  him  to  the  creditor.  Held,  in  a  suit  against 
the  guarantor,  that  this  judgment  was  admissible  to  show  the 
amount  of  indebtedness  of  the  son.  The  court  said  that  the 
guarantor  being  only  collaterally  liable,  proof  of  the  princi- 
pal's liability  was  indispensable  to  a  recovery.  *'But  this 
liability  might  have  been  proved  by  a  confession  in  writing, 
or  even  by  parol  after  his  death,  if  not  before ;  then  why  not 
by  the  more  solemn  act  of  confessing  it  of  record!"*  A  guar- 
anty was  as  follows:  ''Wilson  having  proposed  to  go  to  Phila- 
delphia in  order  to  purchase  goods,  I  wish  you  to  give  any 
assistance  in  your  power  by  letter  or  otherwise.  You  may 
consider  me  accountable  with  him  to  you  for  any  contract  he 
may  make."  Wilson  made  a  verbal  contract  with  the  creditor 
which  he  afterwards  acknowledged  and  receipted  in  a  letter. 
Held,  this  letter  was  evidence  of  the  contract  in  a  suit  against 
the  guarantor.  The  court  said  that  the  guarantor  "having 
confided  to  Wilson  the  making  of  the  contract,  confided  to  him 
in  consequence  the  power  of  furnishing  evidence  of  the  con- 
tract. The  contract  having  been  made  by  parol,  without  wit- 
nesses, it  was  impossible  to  prove  it  in  any  other  manner  than 
by  the  subsequent  declarations  of  the  party.  "*  A  agreed  in 
writing  to  dig  such  quantity  of  iron  ore,  not  exceeding  six  hun- 
dred tons,  as  B  might  be  able  to  sell  before  a  certain  date, 
and  if  B  was  not  able  to  sell  it,  he  was  not  to  be  under  any 
obligation  to  take  it.  B  notified  A  that  he  had  sold  six  hun- 
dred tons  of  ore,  and  wished  him  to  dig  it,  and  A  accordingly 
did  so.  In  a  suit  brought  on  a  guaranty  of  the  contract  made 
at  the  same  time  the  contract  was  made,  it  was  held  that  B's 
declaration  that  he  had  sold  six  hundred  tons  of  the  ore  was 
conclusive  evidence  of  that  fact  against  the  guarantor.  The 
court  said  that  all  parties  agreed  to  look  to  B  to  sell  the  ore, 

iDrummond     ▼.     Prestman,     12  against  a  enreiy,  see  Adm'r  of  Wil- 

Wheat.    515.     Holding   the    admis-  son  v.  Green,  25  Vt.  450. 

sion  of  the  principal  with  reference  >  Meade  ▼.    McDowell,    5   Binney 

to  the  payment  of   a   lost  or  de-  (Pa.)   195,  per  Tilghman,  G.  J. 
strojed    note    competent    evidence 
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and  when  B  told  A  that  he  had  sold  the  ore,  A  had  no  right 
to  demand  further  evidence  of  the  fact.  A  having  acted  on 
the  information  which  B  had  given  him,  B  was  concluded  by 
it,  and  so  were  the  guarantors,  although  B  was  not  a  party  to 
the  suit.' 

§  797.  The  same  continued. — ^By  the  terms  of  an  agreement, 
A  purchased  of  B  certain  lumber,  which  B  was  to  deliver  and 
A  was  to  examine.  In  a  suit  against  a  surety  to  the  agree- 
ment, a  written  acknowledgment  of  A  that  the  lumber  had 
been  received  was  held  inadmissible  against  the  surety.  The 
court  said:  "By  the  agreement  •  •  (A)  was  to  examine 
the  lumber,  and  we  presume  was  to  decide  whether  it  was 
such  as  the  plaintiff  engaged  to  deliver.  And  if  he  were  a  wit- 
ness he  would  not  be  permitted  to  contradict  his  written  ac- 
knowledgment.''* A  wrote  a  letter  to  B  informing  him  that  C 
was  about  to  embark  in  business,  and  stating,  ''shouM  they 
make  a  bill  with  you,  I  will  be  responsible  for  the  amount." 
In  a  suit  against  A  on  the  guaranty,  it  was  held  that  evidence 
that  C  acknowledged  the  receipt  of  the  goods  was  not  admis- 
sible. The  court  said:  **The  engagement  on  the  part  of  the 
defendant  was  to  be  responsible  for  such  bill  as  •  •  (C) 
should  make,  and  not  such  bill  as  they  should  acknowledge 
they  had  made.  The  defendant  had  a  right  to  have  the  de- 
livery proved  in  the  accustomed  mode,  and  not  by  hearsay 
evidence."*  In  a  suit  on  two  bonds  of  an  administrator,  the 
second  having  been  given  upon  the  application  of  the  sureties 
on  the  first  to  be  discharged,  it  was  held  that  the  sureties 
in  the  second  bond  could  not  give  in  evidence  the  declarations 
of  the  administrator  made  at  the  time  of  executing  the  second 
bond,  in  order  to  show  when  the  defalcation  occurred.* 

§  798.  Where  declarations  of  principal  are  part  of  res  gestae 
they  are  evidence  against  surety. — When  the  declarations  or 
admissions  of  the  principal  are  made  in  the  course  of  the  per- 
formance of  the  business  for  which  the  surety  is  bound,  so  as 

sBoslmeU    ▼.    Church,    15    Conn.  ALane  ▼.  The  State,  27  Ind.  108. 

406.  For  a  case  holding  the  admissions 

^  Reynes  ▼.  Zacharies '  Succession,  of  the  principal  inadmissible  against 

10  La.  (Curry)   127,  per  Bullard,  J.  the    surety,    see,    also,    Kirkpatrick 

B  Griffith  V.  Turner,  4  GiU  (Md.)  v.  Howk,  80  IlL  122. 
Ill,  per  Archer,  C.  J. 
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to  become  a  part  of  the  res  gestae,  they  are  evidence  against 
the  surety^  Where  it  was  the  custom  of  a  bank  cashier  to 
periodically  present  statements  of  the  condition  of  the  bank's 
accounts,  and  on  one  of  such  occasions,  while  such  account 
was  being  examined,  the  cashier  admitted  embezzlements,  it 
was  held  that  such  admissions  were  evidence  against  his  sure- 
ty. *  *  The  statements  were  made  in  the  course  of  the  duty  for 
the  faithful  performance  of  which  by  the  cashier  •  •  (the 
surety)  had  bound  himself.  They  were  made  while  the  cash- 
ier was  still  in  ofSce;  they  accompanied  and  explained  an 
official  act,  and  must  be  regarded  as  part  of  the  res  gestae."® 
The  cashier  of  a  bank  being  thought  guilty  of  breaches  of 
duty,  a  list  of  supposed  charges  against  him  for  funds  not  ac- 
counted for,  and  misapplied  by  him,  was  presented  to  him,  and 
he,  while  still  in  office,  wrote  opposite  each  charge  admissions 
and  explanations,  and  signed  his  name  thereto.  Held,  these 
admissions  were  evidence,  against  him  and  his  sureties,  of  the 
facts  there  stated.^  Where  a  clerk,  during  the  term  of  his 
emplo3rment,  made  a  statement  of  his  account,  showing  a  bal- 
ance due  his  employers,  held,  this  was  evidence  that  the 
amount  was  due  in  a  suit  against  the  sureties  for  his  conduct.^® 
But  where  a  bank  cashier,  before  and  after  his  dismissal  from 
office,  verbally  and  in  writing  admitted  that  defalcations  had 
before  such  times  been  made  by  him,  and  none  of  such  admis- 
sions were  made  contemporaneously  with  the  acts,  but  related 
to  past  transactions,  it  was  held  that  such  admissions  were  not 

7  Blair  ▼.  Perpetual  Ins.  Co.,  10  Allen,  243,  per  Colt,  J.  A  copy  of 
Mo.  559;  Snell  ▼.  Allen,  1  Swan  accounts  rendered  by  a  state  treas- 
(Tenn.)  208;  Casky  ▼.  Haviland,  13  urer  in  the  performance  of  an  offi- 
Ala.  314;  United  States  ▼.  Cutter,  cial  duty,  held  prima  facie  evidence 
2  Curtis,  617.  See,  also,  on  this  against  his  sureties.  State  v.  New- 
subject,  Wyche  ▼.  Myrick,  14  Qa.  ton,  33  Ark.  276.  So  accounts  of 
684;  States  ▼.  Newton,  33  Ark.  276.  a  trust  estate  kept  by  the  trustee, 
The  statement  of  the  treasurer  of  held  admissible  against  his  surety; 
a  society  made  during  the  period  and  held,  also,  that  it  was  imma- 
covered  by  his  bond  and  in  accord-  terial  that  the  entries  were  made 
ance  with  his  duty,  though  after  his  by  another,  if  done  under  the  per- 
removal  for  misconduct,  held  com-  sonal  direction  of  the  trustee.  Mc- 
petent  and  prima  facie  evidence  Kim  v.  Blake,  139  Mass.  593. 
against  his  sureties.  The  Father  » Pendleton  ▼.  Bank  of  Kentucky, 
Mathew  Society,  v.  Fitzwilliams,  84  1  T.  B.  Mon.  (Ky.)  171. 

Mo.  406,  affirming  12  Mo.  App.  445.        lo  Lysaght    v.    Walker,  J5    Bligh 

8  Bank  of  Brighton  v.  Smith,  12     (N.  B.)  1;  Id.,  2  Dow  ft  Clark,  211« 
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a  part  of  the  res  gestae,  and  were  not  evidence  against  the 
sureties  on  the  cashier's  official  bond.**  A  county  treasurer 
continued  to  act  as  such  one  day  after  his  term  of  office  ex- 
pired, and  received  money  and  gave  receipts  for  it  on  that 
day.  Held,  his  sureties  were  liable  for  the  money  received  by 
him  on  that  day,  and  his  receipts  for  money  then  given  to  tax 
collectors  were  prima  facie  evidence  of  the  receipt  of  the 
money  as  against  his  sureties.*^  In  a  suit  against  a  justice  of 
the  peace  and  his  sureties  for  money  collected  by  him  and  not 
paid  over,  it  was  held  that  his  letters,  written  while  in  office, 
to  the  execution  plaintiff,  acknowledging  the  receipt  of  the 
money  and  a  demand  for  payment,  and  also  containing  a  prom- 
ise to  pay,  were  competent  evidence.*'  In  an  action  against 
the  sureties  on  a  constable's  official  bond  to  recover  damages 
for  his  default  in  not  returning  an  attachment,  it  was  held  that 
evidence  that  the  constable  pointed  to  a  wagon  and  horses, 
and  said  the  property  attached  was  there,  that  the  plaintiff 
in  attachment  asked  where  the  remainder  of  the  property  was, 
and  the  constable  said  he  had  permitted  the  owner,  against 
whom  the  attachment  ran,  to  take  some  horses  to  get  them 
shod,  was  admissible  as  part  of  the  res  gestae.*^ 

§  790.  How  far  entries  or  returns  made  by  a  public  officer 
are  evidence  against  his  surety. — ^The  entries  made  by  an  offi- 
cer in  public  books  while  in  discharge  of  his  duty,  or  returns 
made  by  him  to  the  public  authorities,  are  generally  prima 
facie  but  not  conclusive  evidence  against  his  sureties  of  the 
facts  thus  stated.  The  returns  of  a  receiver  of  the  government 
to  the  treasury  department,  showing  the  receipt  of  money 
by  him,  were  held  to  be  prima  facie  but  not  conclusive  evi- 
dence in  an  action  by  the  government  against  the  sureties  on 
his  bond.  The  court  said  the  sureties  might  show  that  he  re- 
ceived no  money  or  less  than  he  reported.  ''The  accounts 
rendered  to  the  department  of  money  received,  properly  au- 

11  Stetson  ▼.  City  Bank,   2  Ohio  i^Dobbs  ▼.  The  Justices,  17  Qa. 

St.  167.     See,  also,  Lee  ▼.  Brown,  624.     Holding  that  declarations  of 

21  Kan.  458.  a  sheriff  after  the  return  day  of  an 

IS  Placer  County  y.  Diekerson,  45  execution,  but  while  he  is  still  in 

Oal.  12.    And  to  similar  effect,  see,  office,  that  he  had  collected  the  mon- 

also.  People  ▼.  Huson,  78  Cal.  154.  ey,   are  not  competent  against   his 

1*  Parker  ▼.  The  State,  8  Blackf.  sureties,  see  Trousdale  ▼.  Philips,  2 

(Ind.)   292.  Swam  (Tenn.)  384. 
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thenticatedy  are  evidence,  in  the  first  instance,  of  the  indebted- 
ness of  the  ofScer  against  the  sureties,  but  subject  to  explana- 
tion and  contradiction.  They  are  responsible  for  all  the  public 
moneys  which  were  in  his  hands  at  the  date  of  the  bond  or 
that  may  have  come  into  them  afterwards  and  not  properly 
accounted  for;  but  not  for  moneys  which  the  officer  may 
choose  falsely  to  admit  in  his  hands  in  his  accounts  with  the 
government.^**    Entries  in  the  books  of  a  state  treasurer,  show- 


iB  United  States  v.  Boyd,  5  How. 
(U.  8.)  29,  per  Nelson,  J.;  Bissell 
V.  Saxton,  66  N.  Y.  55;  Eobertson 
V.  Trigg's  Adm'r,  32  Gratt.  (Va.) 
76;  Broad  v.  The  City  of  Paris, 
66  Tex.  119.  A  comptroller's  state- 
ment of  a  sum  due  held  prima  facie 
evidence  against  his  sureties.  Mc- 
Lean V.  State,  8  Heisk.  (Tenn.)  22, 
at  277.  Entries  in  a  city  treasurer's 
books  of  the  funds  on  hand  at  the 


statements,  made  under  oath,  as  to 
receipts  and  disbursements,  and  bal- 
ance on  hand.  So  it  is  held  that 
the  sureties  of  a  township  treasurer 
of  schools  are  concluded  by  and  es- 
topped from  showing  that  a  report 
made  by  their  principal  as  to  mon- 
eys on  hand  is  untrue.  Longan  v. 
Taylor,  130  111.  412,  22  N. 
E.  Rep.  745.  And  it  is  held 
that  the  entries  and  returns  of  a 


close  of  a  preceding  and  beginning    state   treasurer  to   the  state  comp- 


of  a  new  term  held  not  conclusive 
upon  his  sureties.  Ohning  v.  City 
of  Evansville,  66  Ind.  59.  So  state- 
ments by  a  county  treasurer  to  a 
board  of  commissioners,  of  moneys 
on  hand,  held  not  conclusive  upon 
his  <  sureties.  Van  Sickel  v.  Buffalo 
Co.,  13  Neb.  103.    See,  also,  Albert- 


troller  showing  the  application  of 
moneys  delivered  by  the  treasurer 
into  the  state  treasury  are  conclu- 
sive against  his  sureties.  Sooy,  Jr. 
V.  State,  41  N,  J.  Law,  394.  In 
United  States  v.  Patrick,  73  Fed. 
Rep.  800,  20  C.  C.  A.  11,  36  U.  S. 
App.  645,  the  obligors  on  an  Indian 


son  V.  State,  9  Neb.  429.    A  report    agent 's  bond  were  permitted  to  show 


of  a  town  treasurer  to  the  town 
council  held  not  conclusive  on  his 
sureties.  Town  of  Union  v.  Bermes, 
44  N.  J.  Law,  269.  And  the  sure- 
ties of  the  treasurer  of  a  corpora- 
tion may  show  that  a  report  of 
their  principal  is  untrue.  Barry  v. 
Screwmen's  Benev.  Ass'n,  67  Tex. 
250.  But  see,  however,  contrary  to 
the  text  and  authorities  herein. 
Baker   v.    Preston,    1    Gilm.     (Va.) 


that  reports  made  by  him  to  the  com- 
missioner of  Indian  affairs  were  in- 
correct and  that  property  shown  by 
such  reports  to  be  unaccounted  for 
was  still  in  the  possession  of  the 
government,  and  it  was  held  that 
upon  such  showing  they  were  liable 
for  only  nominal  damages.  In  State 
V.  Mack,  21  Ind.  App.  629,  52  N.  E. 
Rep.  998,  it  was  held  that  where  a 
township   trustee  in   two   successive 


235.  See,  also,  Morley  v.  Town  of  annual  reports  charges  himself  with 
Metamora,  78  111.  394;  Boone  Co.  certain  money  and  the  reports  are 
V.  Jones,  54  Iowa,  699.  In  City  accepted  and  approved  by  the  board, 
of  Chicago  v.  Gage,  95  111.  593,  and  they  are  conclusive  against  him  in 
Cawley  v.  People,  95  111.  249,  it  the  absence  of  fraud  or  mistake, 
was  held  that  the  sureties  of  a  city  but  not  conclusive  against  the  sure- 
treasurer   were   concluded     by     his  ties  on  his     official     bond.     CSting 
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ing  the  amount  which  ought  to  be  in  the  state  treasury,  are 
not  conelusive  evidence  against  his  sureties  that  such  amount 
was  in  the  treasury.^®  So  the  settlements  made  by  a  county 
treasurer  with  the  county  court  are  not  conclusive  on  his  sure- 
ties, but  may  be  explained  or  disproved  by  them.^^  So  if  a  city 
treasurer  intrusted  with  the  safe  keeping  of  public  money, 
upon  his  election  for  a  second  term  transfers  to  his  books  for 
that  term  and  charges  himself  with  the  balance  of  money  for 
which  he  is  accountable  at  the  end  of  his  first  term,  it  will  be 
competent  for  the  sureties  on  his  bond  for  the  second  term  to 
show  in  exoneratioUxOf  their  liability  that  the  balance  so  trans- 
ferred and  charged  was  not  on  hand  in  cash  at  the  time  but 
had  previously  been  misapplied  by  the  officer.*®  The  dockets 
and  records  of  a  court,  showing  that  money  had  been  received 
by  the  marshal  or  his  deputies  under  executions,  have  been 
held  competent  evidence  against  his  sureties  and  conclusive 
until  reversed  by  competent  authority.*®  So  a  sheriff's  return 
on  an  execution,  showing  the  collection  of  money  thereon,  has 
been  held  to  be  conclusive  evidence  of  such  facts  against  the 
sureties  on  his  official  bond  in  a  suit  against  them  for  a  failure 
of  the  officer  to  pay  over  such  money .^^    Where  a  judgment 

Ohning  ▼.  City  of  Evansville,  supra,  a  suit  upon  the  bond.  County  of 
66  Ind.  59.  That  a  state  treasurer 's  Simcoe  v.  Burton,  25  Ont.  App.  Bep. 
official  records  are  not  conclusive  478,  reversing  the  trial  court.  Cit- 
as  against  the  sureties  on  his  offi-  ing  Graves  v.  Lebanon  Nat'l  Bank, 
dal  bond,  see  State  v.  Paxton,  10  W.  P.  D.  Bush  (Ky.)  23. 
Neb.,  June,  1902,  90  N.  W.  Rep.  it  Nolly  v.  Calloway  County 
983  at  992.  In  Ross  ▼.  State,  131  Court,  11  Mo.  447.  See,  also,  on 
Ind.  548,  30  N.  E.  Rep.  702,  an  this  subject,  Townsend  v.  Everett, 
action  on  the  official  bond  of  a  4  Ala.  607;  Supervisors  of  Wash- 
township  trustee,  the  trustee  was  al-  ington  Co.  v.  Dunn,  27  Gratt.  (Va.) 
lowed  to  testify  that  an  item  of  608;  Nichols'  Adm'r  v.  The  State, 
$1,000    with    which    he    had    failed  65  Ind.  512. 

to  credit  himself  in  his  books  had  is  Mann.  v.  Yazoo  City,  31  Miss, 

been  expended  in  paying  warrants  574. 

that  were  outstanding  when  he  as-  i»  Williams   ▼.    United    States,    1 

sumed  the  office.  How.   (IT.  S.)  290. 

Instate  V.  Rhoades,  6  Nev.  352.  wBagot    v.   The    State,    33    Ind. 

And  false  reports  by  a  defaulting  262;   Price  v.  Cloud,    6    Ala.     248. 

county   treasurer  duly  audited   and  Holding    that    an    account     current 

adopted  by  the  council  relying  upon  filed  by  an  administrator  is  prima 

which    one    defendant,    a    guaranty  facie  evidence   against   his   sureties 

company,  became  surety  on  his  of-  of   the   amount   in   his   hands,   see 

ficial  bond  constitute  no  defense  in  Lane  v.  The  State,  27  Ind.  108. 
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rendered  by  a  justice  of  the  peace  was  entered  satisfied  by 
him,  it  was  held  that,  in  the  absence  of  a  fraudulent  combina- 
tion between  the  creditor  and  the  justice  to  defraud  the  sure- 
ty, such  entry  of  satisfaction  was  conclusive  evidence  against 
the  surety  of  the  receipt  of  the  money  by  the  justice.  The 
court  said:  "When  a  judgment  of  a  justice  of  the  peace  is 
entered  satisfied,  the  plaintiff,  in  order  to  obtain  his  money, 
must  resort  to  the  justice.  He  cannot  take  out  execution  on 
the  judgment  after  satisfaction  is  entered  on  the  docket,  not- 
withstanding he  might  know  that  the  satisfaction  had  been 
entered  without  a  payment  of  money.  The  official  entry  on 
the  docket  is  conclusive  against  the  justice  and  his  sureties, 
and  the  plaintiff  has  a  right  of  action  against  them  for  his 
money  without  any  reference  to  the  manner  in  which  the 
judgment  has  been  satisfied. ''^i  in  Illinois,  when  an  official's 
bond  is  conditioned  that  he  shall  keep  correct  accounts,  it  is 
held  that  his  sureties  are  liable  for  the  default  of  his  prede- 
cessor in  office  with  which  he  has  erroneously  charged  him- 
self.2*  And  in  that  state  the  surety  is  held  concluded  by  his 
principars  official  entries.^' 


^iModisett  v.  The  Governor,  2 
Blackf.  (Ind.)  135,  per  Holman,  J. 
To  the  general  effect  that  the  re- 
ports of  a  county  or  school  treas- 
urer, and  the  entries  in  his  books, 
are  competent  evidence  against  his 
sureties,  see  Cawley  v.  People,  95 
111.  249;  Stem  v.  People,  102  HL 
540;  Board  of  Supervisors  v.  Bris- 
tol, 15  Hun  (N.^Y.)  116;  State  v. 
Teague,  9  Rich.*^(S.  C.)  149;  Cas- 
sady  V.  Trustees  of  Schools,  105 
111.  560;  Northumberland  v.  Cob- 
leigh,  59  N.  H.  250.  See,  on  this 
subject,  Stattf  v.  McKee,  98  N.  C. 
500;  Strong  v.  Baker,  25  Minn. 
442;  State  v.  Howarth,  48  Conn. 
207.  To  the  effect  that  the  check- 
book of  a  corporation  treasurer, 
used  by  him  in  his  private  business, 
and  containing  stubs  showing  that 
drafts  had  been  drawn  by  him  at 
certain  times,  is  inadmissible  to 
show  when  funds  had  been  converted 


by  him,   see  Barry    v.   Screwmen's 
Benev.  Ass'n,  67  Tex.  250. 

22  In  Doll  V.  People,  145  HL  253, 
34  N.  E.  Bep.  413,  defendants  being 
sued  as  sureties  on  the  official  bond 
of  a  county  treasurer  pleaded  that 
an  apparent  defalcation  of  $7,000 
on  their  principal's  books  of  ac- 
count represented  a  shortage  that 
had  been  carried  over  from  his  pre- 
decessor and  that  in  fact  the  prin- 
cipal had  not  failed  to  account  for 
any  moneys  that  he  had  actually 
received.  Held,  that  a  demurrer 
was  properly  sustained  to  the  plea. 
The  bond  was  conditioned  to  per- 
form all  the  duties  which  are  or 
may  be  required  by  law  to  be  per- 
formed by  him  as  treasurer  of  the 
county,  and  one  of  the  duties  im- 
posed by  statute  was  to  "keep 
proper  books  of  account  in  which 
he  shall  keep  a  regular  just  and 
true  account   of   all  moneys,   reve- 
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§  800.  Samel  continued— Employee  of  private  corporation- 
Past  defaults. — ^The  rule  stated  in  the  preceding  section  seems 
not  to  apply  to  oflScers  and  employees  of  private  corporations. 
In  an  action  on  the  fidelity  bond  of  the  supreme  treasurer  of 
a  fraternity,  the  evidence  showed  that  the  bond  was  dated 
July  1, 1891,  the  employee  acted  only  until  Sept.  10,  1891,  and 
had  held  oflSce  for  a  few  years  before  the  bond  was  given.  On 
the  books  he  charged  himself  with  $21,000  as  having  been  re- 
ceived between  July  1,  1891,  and  July  10,  1891,  and  failed  to 
account  therefor.  The  court,  after  a  review  of  the  cases 
cited  in  notes  to  the  preceding  section,  held  that  the  defendant 
surety  was  not  concluded  by  the  showing  of  the  books  and 
might  show  that  the  items  charged  after  July  1,  1891,  were  in 
fact  received  and  disbursed  before  that  date.^*  .  The  showing 
of  the  books,  in  the  absence  of  fraud  of  course,  is  held  to  be 
final  and  conclusive  where  the  surety  has  stipulated  that  such 
shall  be  in  its  etfect.^*^  Unless  a  bond  is  retrospective  in  its  terms 
evidence  of  defaults  prior  to  its  execution  is  inadmissible.^^ 

nnes,  and  funds  received  by  him,"  pay.     San   Luia   Obispo   Comity   v. 

etc     The  court   said      (p.     261) :  Pettit,  100  Calif.  442,  34  Pac.  Bep. 

'^ShaU   the  sureties  who   obligated  1082. 

themselves  by  executing   the  bond,  m  Supreme       Council        Catholic 

that     the     treasurer     should     keep  Knights,  etc.  v.  Fidelity  ft  Casualty 

proper  books  of  account  and  report  Co.  of  N.  T.  (Tenn.)  63  Fed.  Rep. 

to  the  county  board  the  amount  of  48,  11.  C.  C.  A  96,  22  IT  S.  App. 

money  received  and  paid  out,  after  439. 

the  treasurer   has  performed   these  seA  copy  of   the  ledger   of  the 

duties  under  oath,  be  permitted  to  principal  as  traveling  collector  was 

tmi>each  and  falsify  the  books  and  held   admissible   in    evidence   in   a 

reports  of  their     principal?"     To  suit   against  the   guarantor   of  his 

the  same  effect,  see,  Longan  v.  Tay-  fidelity     when     the   guarantor  had 

lor,  130  in.  412,  22  N.  E.  Bep.  745.  stipulated   in   his  contract   that   he 

ss  People  V.  Huffman,     182     111.  would    accept   a   verified    statement 

390,  406,  55  N.  E.  Bep.  981;  Doll  of  the  account  as  kept  in  the  regu- 

V.   People,   145  111.   253,   34  N.   E.  lar  books  of  the  principal  as  cor- 

Bep.  413;  City  of  Chicago  v.  Gage,  rect  and  final.    John  A.  Tolman  Co. 

95  in.  593;  Cawley  v.  People,  95  HI,  v.  Bowerman,  5  S.  Dak.  197,  58  N. 

249;  Longan  v.  Taylor,  130  111.  412,  W.   Bep.    568. 

22  N.  E.  Bep.  745.     County  treas-  seA  trustee  under  a  will  gave  a 

urer  after  entering  on  his  books  the  bond   conditioned   for  the  payment 

receipt  of  a  certain  sum  of  money  of  moneys  that  "shall  come"  into 

from  a  license  tax  collector,  is  es-  his  hands.    Before  that  time  a  judg- 

topped   (and  his  surety  also)   from  ment    had    been    entered    requiring 

showing  that  he  received  no  money  him  to  pay  a  certain  amount,  and 

but  only  the  coDector's  promise  to  after  execution  of  the  bond  a  judg- 
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§  801.  When  entries  made  by  deceased  principal  evidence 
against  surety,  etc. — The  bond  of  a  collector  of  taxes  was  con- 
ditioned for  the  faithful  discharge  of  his  duties,  ''and  that 
he  should  keep  a  full,  true  and  perfect  account  in  writing  of 
his  employment,  collections  and  receipts,  •  •  as  well  as  de- 
liver up  •  •  all  the  books  and  accounts  intrusted  to  his 
care."  Held,  that  a  collecting  book  received  by  him  from 
his  predecessor,  and  by  him  delivered  to  his  successor,  which 
contained  the  names  of  the  parishioners  and  the  sums  at  which 
they  were  rated,  and  the  usual  marks  made  by  the  collector 
opposite  some  of  such  names,  by  which  he  indicated  the  receipt 
of  the  sums  assessed  on  them  (the  collector  being  dead),  were 
evidence  in  a  suit  against  his  surety.  It  was  a  public  book, 
and  it  was  part  of  the  duty  for  which  the  surety  undertook 
that  it  should  be  kept  and  delivered.^^  An  entry  made  by  a 
deceased  collector  of  taxes  in  a  private  book  kept  by  him  for 
his  own  convenience,  whereby  he  charged  himself  with  the 
receipt  of  money,  was  held  to  be  evidence  against  his  surety 
of  the  fact  of  the  receipt  of  such  money  in  an  action  on  a  bond 
conditioned  for  the  due  payment  of  the  taxes  by  the  collector, 
although  the  parties  by  whom  the  money  had  been  paid  were 
alive,  and  might  have  been  called  as  witnesses.  This  was  held 
upon  the  general  principle  that  the  entry  was  to  the  prejudice 
of  the  party  who  made  it.^^  In  an  action  on  a  bond  given  to 
bankers,  conditioned  for  the  fidelity  of  a  clerk,  entries  of  the 
receipt  of  sums  of  money  made  by  the  clerk  in  the  books  kept 
by  him  in  the  discharge  of  his  duties  as  clerk  are,  after  his 
death,  evidence  against  his  sureties  of  the  fact  of  the  receipt 
of  the  money.  The  condition  of  the  bond  was  that  the  clerk 
should  ''faithfully  discharge  his  duty  as  clerk.  It  is  part 
of  the  duty  of  a  banker's  clerk  to  make  entries  (in  the  books 

ment  was  obtained  against  his  ex-  the  trustee  was  chargeable  prior  to 

ecutrix  that  she  pay  to  his  succes-  its  execution.     Thompson  v.  Amen- 

sor   part    of   the     first     mentioned  can  Surety  Co.,  170  N.  T.  109,  62 

judgment       which      apparently    re-  N.  E.  Rep.  1073,  affirming  67  N.  Y. 

mained   in   his     hands     unadminis-  Supp.  564.     See,  also,  Thompson  y. 

tered  at  the  time  of  his  death.     It  MacGregor,  81  N.  T.  592. 
was  held  that  the  latter  judgment        ^tQoss  v.   Watlington,   6   Moore, 

was  not  admissible  in  evidence,  the  355;  Id.,  3  Brod.  &  Bing.  132. 
bond   being    clearly   prospective    in        ssMiddleton  v.  Melton,  10  Bam. 

its  terms  and  the  surety  assuming  &  Cress.   317;   Id.,  5  Man.  &  Ryl. 

no  liability  for  moneys  with  which  264. 
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kept  by  him)  of  all  sums  of  money  received  by  him  for  his 
employers;  such  entries  made  by  the  clerk  must,  as  against 
his  sureties,  who  contracted  for  the  faithful  discharge  of  his 
duty,  be  taken  prima  facie  to  have  been  made  by  him  in  dis- 
charge of  that  duty,  •  •  because  the  entries  were  made 
by  him  in  those  accounts  which  it  was  his  duty  as  clerk  to 
keep,  and  which  the  defendants  had  contracted  that  he  should 
faithfully  keep.'***  The  entries  made  by  a  clerk  of  a  division 
court  in  the  course  of  his  business,  in  books  kept  in  pursuance 
of  the  provisions  of  an  act  to  that  effect,  have  been  held  com- 
petent evidence  against  his  sureties.^^  In  an  action  against  the 
sureties  of  a  deceased  executor,  to  whom  the  residuary  clause 
of  a  will  gave  a  fund  to  be  disposed  of  by  him  for  charitable 
purposes,  a  book  purporting  to  be  an  account  of  such  fund* 
supplemented  by  the  receipts  of  the  respective  societies  to 
whom  funds  were  given,  and  showing  payment  of  a  certain 
sum  to  such  societies,  was  held  admissible;  but  entries  in  a 
** family  expense  book,''  including  items  in  payment  to  chari- 
ties for  taxes  and  gifts,  held  not  admissible.^^ 

§  802.  When  and  how  far  judgment  against  principal  evi- 
dence against  surety. — ^Although  there  is  a  conflict  of  authority 
on  the  subject,  it  seems  to  be  the  better  opinion  that,  except 
in  cases  where,  upon  the  fair  construction  of  the  contract,  the 
surety  may  be  held  to  have  undertaken  to  be  responsible  for 
the  result  of  the  suit,  or  when  he  is  made  privy  to  the  suit 
by  notice,  and  the  opportunity  being  given  him  to  defend  it, 
a  judgment  against  the  principal  alone  is,  as  a  general  rule, 
evidence  against  the  surety  of  the  fact  of  its  recovery  only, 
and  not  of  any  fact  which  it  was  necessary  to  find  in  order 


2»Whitna8h  ▼.  George,  8  Bam.  ft 
Cress.  556,  per  Lord  Tenterden; 
same  case  reported  under  name  of 
Whitnash  v.  Genge,  3  Man.  ft  R7I. 
42. 

so  Middlefield  ▼.  Gonid,  10  Up. 
Can.  (C.  P.)  9.  Though  not  with- 
out hesitancy,  see  Victoria  Mutual 
Fire  Ins.  Co.  v.  Davidson,  3  Ont. 
(Can.)  378.  And  see  to  the  effect 
that  the  entries  of  a  town  collec- 
tor on  his  roll,   of  taxes  paid  to 


him,  made  in  the  discharge  of  his 
duties,  are  admissible  against  his 
sureties.  Corporation  of  Welland 
V.  Brown,  4  Ont.  (Can.)  217. 
Though  in  Murray  ▼.  Gibson,  28 
Grant's  Ch.  (Can.)  12,  it  is  held 
that  the  entries  of  a  treasurer  in  the 
books  of  a  loan  and  savings  society 
were  not  evidence  against  the  sure- 
ties during  the  treasurer's  life-time. 

81  White  V.  Ditson,  140  Mass.  351, 
4  N.  E.  Bep.  606. 
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to  recover  such  judgment.^^  This  was  held  where  the  suit 
against  the  principal  alone  was  defended  by  the  surety  as 
agent  of  the  principal.  In  this  case  the  court  said:  **I  am 
aware  of  no  case  where  a  mere  surety  is  boimd  to  defend  in 
order  to  save  himself  from  injury  by  a  judgment  or  decree 
against  his  principal,  even  though  he  have  notice  both  from 
the  creditor  and  the  principal.  It  is  the  business  of  the  latter 
to  save  his  surety  from  all  harm.  The  principal  is  the  indem- 
nitor, and,  without  being  personally  sued,  I  do  not  see  upon 
what  ground  the  surety  could  claim  to  defend  as  a  matter  of 

ssThe  reasoniiig  upon  which  the  none  are  to  be     estopped     except 

proposition   is   based   that   a   judg-  privies  in  blood,  privies  in  estate, 

ment  in  favor  of  the  obligee  against  and  privies  in  law.     The  best  ele- 

the  principal  is  not  even  prima  facie  mentary  writers  lay  down  the  rule 

evidence  against  the  surety  is  well  in  the  same  words   (1  Stark.   Ev., 

expressed  in  Chief  Justice  Gibson's  part  1,  192,  1  Phil.  Ev.  245).    Here 

dissenting   opinion    in     Masset     v.  privity  of  blood  or  estate  is  out  of 

Strickland,  17  S.  &  B.  (Pa.)  354  at  the  question,  and  privity  of  law  is 

358,  an  action  on  the  official  bond  spoken   of    as    contra-distinguished 

of  a   constable.     "If   the   sureties  from  privity  in  deed;  as  where  the 

are  concluded     by     the     judgment  law  implies  the  relation  without  its 

against  the  constable,''  said  he,  "it  being  created  by  deed;  for  example, 

must  be  for  reasons  purely  techni-  in     Escheat     (Jacob's     Diet.     Tit. 

cal;    for  it   assuredly  will  not  ad-  Privies).    But  the  relation  between 

vance  the  justice  of  the  cause,  to  re-  these  parties,  which,  at  most,  is  that 

fuse  them  an  opportunity  to  make  of  principal  and  surety,  is  created 

their  defence  in  this  action,   since  directly  by  deed ;  and  if  there  be  any 

they  could  not  of  right,  and  did  not  privity  between  them,  it  is  that  of 

in  fact,  make  defence  to  the  scire  contract,  which  is  not  admitted  to 

facias   against    the    constable.     In  be  sufficient,  by  any  court  or  au- 

matters   of   private   right,   a   judg-  thority  whatever."     In  Giltinan  v. 

ment  is  evidence  only  against  par-  Strong,  64  Pa.  St.  242  at  247,  Ag- 

ties  and  privies.      The    defendants  new,   J.,   another  very  able   judge, 

were  clearly  not  parties.     *     *    No-  said  of  this  opinion  that  it  is  con- 

tice  is  not  pretended;  and  had  it  in  elusive  as  an  argument  against  the 

fact  been  given,  the  sureties  would  competency  of  the  judgment  against 

not  have  been  bound  to  respect  it.  the  principal  as  evidence  in  an  or- 

*    *    They    were,     therefore,     not  dinary   case   of   suretyship,   and   it 

parties  immediately     or     remotely;'  was  there  held  that  the  trial  court 

and  it  remains  to  be  seen,  whether  erred  in  admitting  in   evidence  in 

they  stand  in  such  privity  as  to  be  a  suit  against  the  tenants'  surety, 

affected.     Lord     Coke     enumerates  the  record  of  a  judgment  already 

several  sorts  of  privies;  and,  among  recovered   by   the   landlord   against 

the  rest,  privies  in  contract  (3  Bep.  the  tenant.     See,  also,  Fletcher    ▼. 

23,  4  Bep.   123).     But  a  recovery  Jackson,  23  Vt.  581,  by  Bedfield,  J. 

operates  by  way  of  estoppel,  and  Firemen's     Insurance   Co.    ▼.    Me- 
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right  for  any  purpose/'**  Where  the  effect  of  the  undertak- 
ing of  the  surety  is  that  he  shall  be  liable  for  the  result  of  a 
suit  against  his  principal,  he  is  conclusively  bound  by  the 
judgment  in  such  suit,  even  though  he  is  not  a  party  to  it,  and 
have  no  notice  of  it.  Thus,  a  sequestration  bond  provided 
that  if  the  plaintiffs  ''shall  pay  or  cause  to  be  paid  all  such 
damages  as  may  accrue  in  case  it  shall  appear  and  be  decreed 
that  said  sequestration  was  wrongfully  sued  out,"  then  the 
bond  should  be  void.  Judgment  was  rendered  against  the 
plaintiffs,  and  it  was  held  that  it  was  conclusive  evidence 


MUlan,   29   Ala.   147,   166,  holding    county  treasurer  such  sums  as  the 


that  sureties  on  the  official  bond 
of  plaintiff's  secretary  were  "not 
in  any  way  concluded  by*'  a  judg- 
ment recovered  by  plaintiff  against 
their  principal  for  the  amount  of 
his  default;  Johnson  ▼.  Griswold, 
4  HiU  528;  Arrington  v.  Potter, 
47  Ala.  714;  Douglas  ▼.  Howland, 
24  Wend.  (N.  T.)  34,  and  McCon- 
nell  ▼.  Poor,  113  Iowa  133,  84  N. 
W.  Rep.  968,  holding,  per  Ladd,  J., 
that  a  judgment  obtained  by  the 
obligee  against  the  principal  for 
breach  of  a  building  contract  is  not 
even  primia  facie  evidence  against 
the  surety  for  the  performance 
thereof.  See,  also,  Thomas  v.  Hub- 
beU,  15  N.  T.  405,  S.  C.  69  Am. 
Dec.  619,  35  N.  T.  120,  on  subse- 
quent appeal ;  Lartigue  v.  Bald- 
win, 5  Martin  (La.)  O.  8.  193; 
Firemen's  Ins.  Go.  v.  McMillan,  29 
Ala.  147;  Moss  ▼.  McOuUough,  5 
Hill  (N.  Y.)  131 ;  Arrington  v.  Por- 
ter, 47  Ala.  714;  Douglas  v.  How- 
land,  24  Wend.  35.  See,  also,  on 
this  subject,  Stoops  v.  Wittier,  1 
Mo.  App.  420;  Conner  v.  Beeves, 
103  N.  T.  527,  affirming  35  Hun, 
507;  Ex  Parte  Young,  In  re  Kitch- 
Jin,  Law  Bep.  (17  Ch.  Div.)  668; 
De  Orieff  v.  Wilson,  30  N.  J.  Eq. 


court  might  order,  his  failure  to  do 
so  was  held  a  breach  of  his  bond, 
and  the  sureties  thereon  were  con- 
cluded by  the  order  of  court  with- 
out being  parties  thereto,  and  with- 
out notice  of  the  proceedings  pre- 
liminary to  such  order:  State  v. 
Thornton,  8  Mo.  App.  27.  Thomas 
V.  Hubbelly  supra,  was  dted  and 
followed  in  Grafton  v.  Hinkley,  111 
Wis.  46,  86  N.  W.  Bep.  859,  in 
which  case  a  building  contractor's 
unsuccessful  suit  to  lien  the'  build- 
ing for  extras,  in  the  hands  of  a 
corporation  to  which  it  had  been 
transferred  by  the  former  owner, 
(with  whom  the  contract  was  made) 
was  held  not  to  bar  a  suit  by  the 
former  owner  against  the  sureties 
on  the  contractor's  bond  to  recover 
for  the  contractor's  alleged  failure 
to  perform  his  contract.  See,  also, 
Somers  v.  Schmidt,  24  Wis.  417, 421, 
1  Am.  Dec.  191;  Stephens  v.  Shafer, 
48  Wis.  54,  3  N.  W.  Bep.  835,  33 
Am.  Bep.  793.  See  also  8  808,  n.  15. 
ts  Jackson  v.  Griswold,  4  HUl  (N. 
Y.)  522,  per  Cowen,  J.  A  judg- 
ment against  a  sheriff  for  a  failure 
to  return  an  execution,  held,  as 
against  his  sureties,  not  even  prima 
fade  evidence  of  their  principal's 


435,  per  Bunyan,  0.,  following  the  failure  to  faithfully  perform  his  du- 
text.  Where  a  statute  made  it  the  ties.  People  v.  Bussell,  25  Hun  (N« 
Autjr  of  a  court  clerk  to  pay  to  the    Y.)  524. 
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against  the  sureties  that  the  property  sequestered  did  not  be- 
long to  the  plaintiffs.  The  sureties  agreed  to  be  liable  if  it  was 
''decreed''  that  the  sequestration  had  been  wrongfully  sued 
out,  and  it  had  been  so  decreed.**  The  condition  of  the  official 
bond  of  the  receiver  of  an  insolvent  insurance  company  was 
that  he  should  faithfully  conduct  himself  in  his  office,  faith- 
fully perform  its  duties  as  required  by  law,  and  in  obedience 
to  the  directions  of  the  court,  and  truly  and  faithfully  account 
for  and  pay  over  the  money  of  the  company  coming  to  his 
hands.  After  due  proceedings  and  a  full  hearing,  a  justice 
of  the  court  pronounced  the  receiver  in  default,  and  that  a 
certain  sum  was  due  from  him.  Held,  the  order  of  the  court 
was  competent  evidence  against  the  sureties  of  the  receiver, 
both  of  the  default  and  of  the  amount  due.^  These  rules  are 
plain  and  simple,  and  commend  themselves  to  the  reason,  but 
they  have  not  always  been  observed  in  the  cases  where  the 
facts  would  warrant  their  application.*® 

§  803.  Cases  holding  judgment  against  principal  prima  facie 
evidence  against  surety,  etc. — ^In  an  action  against  a  constable 
and  the  sureties  on  his  official  bond,  to  recover  damages  for 
taking  the  property  of  the  plaintiff  under  a  writ  of  replevin 
against  a  third  person,  a  verdict  and  judgment  against  the 
constable  in  an  action  of  trespass  for  taking  the  property  was 
held  to  be  prima  facie  evidence  against  the  sureties,  although 
they  had  no  notice  of  the  suit  against  the  constable.*^  A 
judgment  was  recovered  against  a  receiver  of  the  effects  of 

•4  Jones  ▼.  Doles,  3  La.  Ann.  588.  such  a  building.  State  v.  Tieder- 
See,  also,  Lee  v.  Clark,  1  HiU  (N.  mann,  10  Fed.  Bep.  20. 
T.)  56;  Poillon  ▼.  Valkenning,  11  *«  Judgment  recovered  against  the 
Hun  (N.  T.)  385;  Chamberlain  v.  principal  is  not  binding  on  the  sure- 
Godfrey,  36  Vt.  380.  A  settlement  tj  unless  it  was  recovered  in  the 
in  the  probate  court  by  a  principal  same  transaction.  New  Home  v. 
is  held  binding  upon  his  surety.  Chidsey,  68  Conn.  397,  36  AtL  Bep. 
Gravett  v.  Malone,  54  Ala.  19.  800. 

«B  Commonwealth    v.    Gould,    118  «t  State  v.  Jennings,  14  Ohio  St. 

Mass.  300.  A  surety  for  a  contractor  73.     See,  also,  on  this  subject,  Mc- 

to    furnish    material    for    a    school  Broom    v.   The   Governor,     4   Port, 

building  held   not  bound  by  judg-  (Ala.)    90.     Judgments  against     a 

ments  obtained  on  suits  for  mechan-  guardian    (Weaver  v.  Thornton,  63 

ics'  liens  on  such  building,  and  the  Ga.  655;  Parr  &  Cockey  v.  State,  71 

records  of  such  judgments  are  held  Md.   220 ),  or  against  a  contractor 

inadmissible,  when,  under  the  stat-  (La  Fayette  Bldg.  Ass'n  v.  Klein- 

ute,  there  can  be  no  such  liens  upon  hoffer,  40  Mq«  App.  388),  or  against 
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a  partnership.  Held,  this  was  prima  facie  evidence  against 
the  sureties  on  his  bond.^®  A  transcript  of  the  record  of  a 
suit  brought  in  one  of  the  United  States,  on  a  warranty  con- 
tained in  a  bill  of  sale  of  a  slave  against  a  surety  therein,  where 
the  principal  had  notice  of  its  pendency,  has  been  held  to  be 
evidence  in  another  of  those  states  against  the  principal  of 
every  fact  decided  between  the  immediate  parties  to  such  suit, 
and  if  such  fact  was  found,  prima  facie  evidence  at  least  that 
the  principal  had  no  title  to  the  slave.'®  Where  a  motion 
was  made  against  a  sheriff  for  the  default  of  his  deputy,  upon 
which  the  sheriff  with  the  assent  of  the  deputy,  but  without 
the  knowledge  of  his  sureties,  confessed  judgment,  it  was 
held  the  record  of  this  judgment  was  admissible  evidence 
against  the  deputy's  sureties  upon  a  motion  by  the  sheriff 
against  the  deputy  and  his  sureties.*^^  It  has  also  been  held 
that  a  judgment  against  a  tenant  for  rent  is  admissible  in  evi- 
dence in  an  action  against  the  surety  on  the  lease.***  Judgment 
against  a  city  for  personal  injury  growing  out  of  a  defect  in 
a  sidewalk  is  not  conclusive  in  a  suit  by  the  city  against  the 
lot  owner  for  iQdemnity.'*^  Defendant,  as  surety,  executed  a 
bond  to  the  state  of  Arkansas  conditioned  for  the  prompt  pay- 
ment of  all  claims  accruing  upon  accident  insurance  policies 
issued  by  the  principal,  a  non-resident  corporation.     It  was 

an   assignee    (People  v.  White,   28  »»  Whitehead  v.  Woolfolk,  3  La. 

Hun    (N.   Y.)    289),    or   against   a  Ann.  42. 

personal    representatiTe    (Barksdale  so  Thomas  v.  Beckman,  1  B.  Mon. 

V.    Butler,    6    B.    J.    Lea,    Tenn.,  (Ky.)   29. 

450),  or  against  the  surviving  mem-  ^o  Jacobs  v.  Hill,  2  Leigh   (Va.) 

ber  of  a  partnership  appointed  to  393. 

liquidiate  the  partnership  affairs  *i  Strong  v.  Giltinan,  7  Phila. 
(Maereadj  &  Burke  v.  Schenck,  41  (Pa.)  176.  Holding  that  the  re- 
La.  Ann.  456),  are  all  held  prima  turn  of  a  sheriff  non  est  inventus  is 
facie  evidence  merely  against  their  prima  facie  evidence  against  bail 
sureties.  By  statute,  in  a  suit  on  that  the  principal  is  not  found,  see 
a  replevin  bond  the  defendant  may  Hall  v.  White,  27  Conn.  488. 
show  that  property  was  in  the  plain-  *2  City  of  Lansing  v.  Detroit,  Lan- 
tiff  and  that  plaintiff  took  a  vol-  sing  &  Northern  B.  R.  Co.,  Mich., 
untary  non  suit  and  that  the  right  Feb.,  1902,  89  N.  W.  Rep.  54;  City 
to  the  property  was  not  adjudicated  of  Boston  v.  Worthington,  10  Gray 
in  the  trial.  Hanchett  v.  Gardner,  496,  71  Am.  Dec.  678;  Knox  v.  City 
138  HI.  571,  28  N.  E.  Rep.  788,  af-  of  Sterling,  73  111.  214;  Inhabi- 
firming  37  111.  App.  79.  But,  see  tants  of  Veazie  v.  Penobscot  Bail- 
Suppiger  v.  Truaz,  137  HI.  216,  27  way  Co.,  49  Me.  119. 
N.  £.  Rep.  22. 
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held  that  a  judgment  against  the  principal  in  favor  of  a  policy- 
holder was  ''competent  and  sufficient  evidence  against  the 
surety"  in  the  absence  of  evidence  that  it  was  fraudulent  or 
collusive.^  3  It  is  held  that  sureties  on  a  bond  conditioned  for 
the  payment  of  mechanics'  liens  may  urge  any  defence  to 
which  the  lien  claim  is  subject.** 

§  804.  Cases  holding  judgment  against  principal  ooncltuive 
against  surety— ^Impeaching  judgment  for  firaud,  etc. — ^A  judg- 
ment was  recovered  against  a  party,  and  he  was  arrested  on 
execution,  and  entered  into  a  recognizance  with  surety  to  ap- 
pear for  examination  as  a  poor  debtor.  He  did  not  appear, 
and  in  a  suit  against  the  surety  he  offered  to  prove  that  the 
principal  had  paid  the  debt  before  the  original  judgment  was 
recovered.  Held,  he  could  not  be  permitted  to  do  so,  and  the 
judgment  was  conclusive  evidence  of  the  debt  thereby  ascer- 
tained, both  against  the  principal  and  the  surety.^    If  a  credi- 

^*  Union  Guaranty  &  Trust  Go.  v.  ant  claimed  only  $811  the  day  be- 

Bobinson,  79  Fed.  Bep.  420,  24  G.  fore  he  filed  his  claim  for  $2,786.40, 

G.  A.  650,  49  XT.  S.  App.  148.    Git-  whereupon  the  court  found  that  the 

ing  and  following  Gitj  of  Lowell  v.  claim  has  been  "enormously  ezag- 

Parker,  10  Meto.   (Mass.)   309.  gerated"    and     thereby     forfeited. 

44  In  Aeschlimann   v.    Presbyter-  Giting  to  the  effect  that  intention - 
ian  Hospital,  165  N.  Y.  296,  59  N.  ally    false    statements    as    to    the 
E.    Bep.    148,   affirming    53    N.    Y.  amount  of  a  statutory  claim  by  the 
8upp.    998,   it   was   held    that    the  claimant  defeats  the  claim:     Foster 
sureties  on     a  bond  given  to  pro-  v.  Schneider,  50  Hun   (N.  Y.)  151, 
cure  the  release  of  a  claim  for  me-  2  N.  Y.  Supp.  875;  Goodrich  v.  Gil- 
chanics'  lien  when  sued  on  the  bond  lies,  66  Hun  422,  21   N.  Y.  Supp. 
may  make  any  defence     that     the  400,  82  Hun  18,  31  N.  Y.  Supp.  76; 
principal  might  m^e.    "The  condi-  Glose  t.  Glark,  16  Daly  (N.  Y.)  91, 
tion  of  the  bond  substantially  re-  9  N.  Y.  Supp.  538;  Gibbs  y.  Han- 
quired  the  sureties     to     pay     any  chette,  90  Mich.  657,  51  N.  W.  Bep. 
judgment  which  might  be  recovered  691;  Stubbs  v.  Glarinda,  &c.,  Bail- 
against  the  premises  upon  the  claim  way  Go.,   65  Iowa  513,   22   N.  W. 
set   forth  in   the   plaintiff's   notice  Bep.  654,  and  other  cases, 
of  lien, "  said  the  court.    "It  ought        iWay   v.    Lewis,    115    Mass.    26. 
not  to  require  discussion  or  author-  Holding  that  the     sureties     of     a 
ity  to  sustain  the  proposition  that  guardian    are,    in    the    absence    of 
the  judgment  which     the     sureties  fraud  or  collusion,  concluded  by  a 
agreed  to  pay  was  only  a  judgment  judgment  against    their    principal, 
properly  obtained  for     the     actual  see  Braiden  y.  Mercer,  44  Ohio  St 
amount   which   was    owing   hy   the  839;  State  v.  Hosham,  86  Mo.  193; 
original  contractors    to    the  plain-  Brooks  y.  People,  15  Bradw.   (HI. 
tiffs.''     The   sureties   were  accord-  App.)  570.     And  holding  the  same 
ingly  allowed  to  show  that  the  claim-  with  respect  to  the  sureties  of  an 
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tor  makes  objections  to  prisoner's  discharge  under  an  insolvent 
debtor's  act,  and  they  are  decided  against  him,  it  has  been 
held  that  he  cannot  afterwards  bring  the  same  matters  in 
question  in  a  suit  against  the  sureties  on  the  bond  for  the 
prison  rules.^  In  a  suit  against  sureties  on  a  bond  conditioned 
for  the  payment  of  such  costs  as  the  obligee  shall  recover 
against  the  principal  in  a  suit  then  pending,  to  which  the  sure- 
ties are  not  parties,  it  is  open  to  the  sureties  to  impeach  the 
judgment  rendered  in  the  last  named  suit  upon  the  ground  of 
fraud,  by  showing  that  for  the  purpose  of  defrauding  the 
sureties,  and  by  collusion  between  the  parties,  the  judgment 
was  rendered  for  more  than  the  just  amount.^  W  assigned 
in  writing  to  C  and  M  a  judgment  against  H,  the  assignment 
containing  this  condition:  "If  the  said  C  and  M  shall  fail 
in  collecting  said  judgment  after  prosecuting  said  H  to  in- 
solvency, then  I  agree  to  be  responsible  for,  and  hereby  guar- 
anty the  sum  of  $400  of  said  judgment  to  them,  and  no  more." 
C  and  M  sued  H  on  the  judgment,  and  he  set  up  the  defense  of 
payment,  and  sustained  it.  No  notice  of  this  defense  was  given 
to  W.    Li  a  suit  on  the  guaranty  it  was  held  that  W  was  not 

executor  or  administrator,  see  State  III.  App.  669,  it  was  held  that  the 

y.  Donegan,  88  Mo.  374,  affirming  final    order    of    the    probate    court 

12  Mo.  App.   190;    Dix  v.   Morris,  finding   that  the   guardian   was  in- 

66  Mo.   514;   State  y.  Greusbauer,  debted    in    $1,191.51    to    his    ward 

68   Mo.   254;    State  y.   James,   82  was    "conclusive   on    the    guardian 

Mo.  509;  Martin  v.  TaUy,  72  Ala.  and   his   sureties   unless   impeached 

23.     Upon   this   subject    see,    also,  for  fraud  or  mistake.''     See,  also, 

Linds^  y.  Beid,  101  Pa.  St.  438;  Byan  t.  People,  165  IlL  143,  46  N. 

Higdon  y.  Vaughn,   58   Miss.   572;  £.  Bep.  206. 

Judge  of  Probate  y.  Quimby,  89  *  Brevard  v.  "Wylie,  1  Bich.  Law 
Me.  574,  36  Aa  Bep.  1049.  See,  (S.  C.)  38.  Holding  a  judgment 
also,  McGloskey  y.  Barr  (G.  G.,  S.  against  the  principal  conclusive 
D.,  Ohio),  79  Fed.  Bep.  408,  where  against  the  surety,  bj  reason  of  a 
sureties  were  held  to  be  concluded  statutory  provision,  see  State  v. 
by  judgments  enterea  against  their  Pike,  74  N.  G.  531. 
principals  for  costs  exceeding  •  Manufacturing  Go.  y.  Worster, 
$1,800.  Judgment  against  guardian  45  N.  H.  110.  To  same  effect  with 
for  taxes  is  res  judicata  as  to  sure-  reference  to  impeaching  a  guard- 
ties  on  guardian's  bond,  Baldwin  ian's  report,  a  court  of  equity  will 
y.  Maryland,  179  XT.  S.  220,  45  L.  interfere  at  the  suit  of  a  surety  to 
Ed.  160,  21  Sup.  Gt.  Bep.  105,  af-  correct  the  same  in  accordance  with 
firming  89  Md.  587,  43  Atl.  Bep.  the  truth,  see  dictum  in  Fogarty  y. 
857.  In  Niehoff  v.  People,  171  HI.  Bea^^  100  lU.  366. 
243,  49  N.   E.  Bep.  214^  aff'g  66 
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estopped  by  the  judgment  in  favor  of  H  from  showing  that 
H  did  owe  the  money  and  that  it  could  have  been  collected 
from  him.^  When  a  contract  contained  a  stipulation  that 
all  questions  of  dispute  arising  thereunder  should  be  submitted 
to  a  referee,  it  was  held  that  the  referee's  award,  in  the  absence 
of  any  irregularity,  was  as  conclusive  on  the  parties  to  the 
contract  therein  and  sureties  as  if  it  were  a  judgment.^  The 
bond  of  an  assignee  for  the  benefit  of  creditors  was  conditioned 
for  the  faithful  discharge  of  his  duties  as  assignee.  Held,  by 
analogy  to  the  rulings  in  reference  to  administration  bonds 
that  a  judgment  against  the  assignee  is  conclusive  on  the  sure- 
ties on  his  bond,®  in  the  absence  of  fraud  J 

§806.  How  far  judgment  against  surety  evidence  against 
principal — ^In  an  action  of  assumpsit  by  a  surety  against  his 
principal  to  recover  indemnity  for  money  paid  for  the  principal 
by  the  surety,  it  was  held  that  the  record  of  a  judgment  (show- 
ing the  relation  of  the  parties)  against  the  surety,  although  ren- 
dered without  notice  to  the  principal,  was  prima  facie  evi- 
dence of  the  sum  due  by  the  principal,  of  the  obligation  of  the 
surety  to  pay,  and  of  the  assent  of  the  principal  to  the  pay- 
ment; and  also  that  an  execution  issued  in  said  cause  against 
the  surety,  and  the  return  upon  it  showing  the  payment  of 
the  money,  was  evidence  of  such  payment.®    In  such  a  case. 


*  Woodward  v.  Moore,  13  Ohio  St. 
136.  Where  a  mortgagee  foreclosed 
a  real  estate  mortgage,  it  was  held 
that  as  to  the  sureties  of  the  origi- 
nal debt  thej  were  not  concluded 
by  the  judgment  of  foreclosure 
from  claiming  that  there  had  been 
an  extension  of  time,  even  though 
the  mortgagor  had  set  up  such  de- 
fense but  failed  to  prove  it.  Kane 
V.  Cortesy,  100  N.  Y.  132. 

sHostetter  v.  City  of  Pittsburgh, 
107  Pa.  St.  419. 

0  National  Surety  Co.  v,  Arter- 
bum,  23  Ky.  Law  Bep.  281,  62  S. 
W.  Bep.  862,  S  811,  note  25  post. 

T  Walsh  V.  MiUer,  51  Ohio  St. 
462,  38  N.  E.  Bep.  381,  where  it  is 
held  that  the  sureties  on  the  bond 
of  an  assignee  for  the  benefit  of 


creditors  are  concluded  by  a  judg- 
ment ascertaining  the  balance  due 
from  him  and  cannot  petition  for  a 
rehearing  or  have  his  account  re- 
opened, unless  for  fraud,  mistake 
or  collusion.  In  Moulding  v.  Wil- 
hartz,  169  lU.  422,  it  was  held  that 
a  surety  of  an  assignee  for  the 
benefit  of  creditors  when  sued '  on 
his  bond  could  not  reopen  the  judg- 
ment of  the  county  court  finding 
his  principal  in  default  even  though 
the  default  occurred  prior  to  the 
making  of  the  bond  upon  which 
suit  was  brought;  S.  0.,  48  N.  E. 
Bep.  189.  The  bond  here  was  a  new 
one  and  retrospective  in  terms. 

8  Snider  y.  Greathouse,  16  Ark. 
72;  Chipman  v.  Fambro,  16  Ark. 
291. 


1396 


EVIDENCE  AND  PLEADING.  §  806 

where  the  record  did  not  show  the  fact  of  suretyship,  it  was 
held  that  it  might  be  shown  by  other  evidence.^  Where  a 
judgment  has  been  rendered  against  the  principal  and  surety 
in  a  bond,  and  the  surety,  upon  satisfying  the  judgment,  sues 
the  principal  for  indemnity,  the  principal  cannot  set  up  that 
the  bond  was  founded  upon  an  illegal  consideration;  that  is 
matter  of  defense  which  should  have  been  set  up  in  the  first 
suit,  and  that  suit  is  conclusive  of  the  question.^^ 

§  806.  Judgment  rendered  against  principal  in  favor  of  sure- 
ty without  notice,  no  evidence  in  another  state. — ^A  statute  of 
Tennessee  authorized  sureties  who  had  paid  the  debt  of  their 
principal  to  obtain  judgment  against  him  by  motion  and  with- 
out notice  to  him.  A  judgment  rendered  in  that  way  against 
a  principal,  who  at  the  time  of  the  rendition  thereof,  was  a 
citizen  of  Louisiana,  was  held  to  foe  no  evidence  of  indebted- 
ness against  the  principal  in  a  suit  for  indemnity  brought 
against  him  in  Louisiana  by  the  surety.  The  court  held  that, 
without  notice  to  or  appearance  by  the  principal,  the  judgment 
was  of  no  effect,  and  said:  '*We  cannot  believe  ourselves 
bound  to  enforce  against  our  citizens,  or  to  consider  binding 
on  them,  a  judgment  obtained  under  such  a  law,  which  is 
derogatory  to  the  first  principles  of  justice.  "^^ 

§  807.  When  judgment  against  one  surety  evidence  against  a 
co-surety. — Two  sureties,  A  and  B,  were  bound  by  separate 
bonds,  executed  at  different  times,  for  the  conduct  of  a  cashier, 
who  made  default,  for  which  both  sureties  were  liable.  A  was 
sued  for  such  default,  and  gave  notice  thereof  to  B.  Judg- 
ment was  recovered  against  A,  which  he  paid,  and  sued  B  for 
contribution.  Held,  the  judgment  against  A  was  prima  facie 
evidence  against  B  of  the  fact  of  the  defalcation,  the  time  of 
its  occurrence,  and  its  amount.^*  Li  an  action  for  contribution 
between  co-sureties,  the  record  of  a  judgment  recovered  by 
the  creditor  against  the  principal  and  one  of  the  sureties,  to 
which  the  other  surety  is  not  a  party,  is  competent  evidence  to 

• 

»Bone  V.  Tony,  16  Ark.  83.  580.     See,  also,   Crawford  v.  Pyle, 

10  Pitts  v.  Fagate,  Adm  %  41  Mo.  190  Pa.  St  263,  42  Atl.  Bep.  687, 
405.  dted  note  24,  S  824. 

11  McNairT*  y.  Bell,  5  Bob.  (La.)  "  Breckinridge  v.  Taylor,  5  Dana 
418,  per  Morphj,  J.  To  same  ef-  (Ky.)  110.  See,  also,  Cobb  y. 
feet,  see  Sevier  v.  Boddie,  51  Mo.  Haynes,  8  B.  Mon.  (Ky.)  137. 
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• 

prove  the  rendition  of  such  judgment,  by  way  of  inducement 
to  evidence  that  the  surety  against  whom  it  was  rendered  has 
paid  it.^^  One  of  four  guarantors  was  sued  for  the  debt  of 
the  principal  and  a  judgment  was  recovered  against  him, 
which  he  paid,  and  sued  his  co-guarantors  for  contribution. 
Held,  they  were  not  concluded  by  the  judgment  against  the 
plaintiff  (they  not  having  had  any  notice  of  the  suit  in  which 
it  was  rendered),  and  that  they  might  make  every  defense  they 
could  have  made  in  the  original  suit,  if  they  had  been  notified, 
including  want  of  due  diligence  by  the  creditor  in  endeavoring 
to  collect  the  debt." 

§  808.  How  far  judgment  against  sheriff  evidence  against 
sureties  on  his  official  bond. — ^As  to  whether  a  judgment 
against  a  sheriff  or  constable  for  o£Scial  misconduct  is  compe- 
tent evidence  of  that  fact  against  the  sureties  on  his  official 
bond,  and  if  so,  what  is  its  effect,  is  a  question  upon  which 
there  is  a  great  and  irreconcilable  conflict  of  authority,  and  it 
is  difficult  to  determine  where  the  preponderance  lies.  Some 
of  the  cases  hold  that  such  a  judgment  is  no  evidence  at  all 
against  such  sureties.  Thus,  a  suit  was  brought  against  a 
sheriff  and  the  sureties  on  his  official  bond,  the  ground  of  ac- 
tion being  that  the  sheriff  had  committed  a  trespass  by  levy- 
ing an  execution.  A  judgment  had  been  previously  recovered 
against  the  sheriff  in  a  suit  against  him  alone  for  the  same 
trespass.  Held,  that  this  judgment  was  no  evidence  against 
the  sureties,  even  though  they  had  been  notified  of  the  pend- 
ency of  the  suit  in  which  it  was  recovered.  The  court  said 
that  the  default  or  misconduct  of  the  sheriff  must  be  proved 
the  same  as  if  no  judgment  had  been  rendered.  Where  the 
surety  undertakes  that  he  will  do  a  specific  act  to  be  ascer- 
tained in  a  given  way,  as  that  he  will  pay  a  judgment,  there 
the  judgment  is  conclusive  on  him.  ''But  this  rule  rests  upon 
the  terms  of  the  contract.  In  the  case  of  official  bonds  the 
sureties  undertake  in  general  terms  that  the  principal  will 
perform  his  official  duties.  They  do  not  agree  to  be  ab- 
solutely bound  by  any  judgment  obtained  against  him  for  offi- 
cial misconduct,  nor  to  pay  every  such  judgment.  They  are 
only  held  for  a  breach  of  their  own  obligations.  It  is  a  gen- 
ts Preslar  V.  StaUwortb,  37  Ala.  i^Kramph's  Ez^Z  y.  HatE's 
402.  Ex'M,  52  Pa.  St  525. 
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eral  rule  that  no  party  can  be  so  held  without  an  opportunity 
to  be  heard  in  defense.  This  right  is  not  divested  by  the  fact 
that  another  party  has  defended  the  same  cause  of  action  and 
been  unsuccessful.""^^  There  is  another  class  of  cases  which 
hold  that  a  judgment  against  the  officer  alone  for  official  mis- 
conduct is  prima  facie  evidence  of  that  fact  against  his  sure* 
ties,  but  may  be  rebutted  by  them.^®  It  has  also  been  held 
that  such  a  judgment  is  conclusive  evidence  of  the  facts  found 
by  it  against  the  sureties  of  the  officer.  Where  a  judgment 
was,  without  fraud  or  collusion,  recovered  against  a  constable 
alone  for  a  wrongful  attachment  of  the  goods  of  a  third  per- 
son,  it  was  held  to  be  conclusive  evidence,  both  as  to  damages 
and  costs,  in  an  action  against  him  and  the  sureties  on  his 
official  bond,  such  bond  being  joint  and  not  joint  and  several. 
The  court  said  there  was  great  conflict  of  authority  on  the 
subject  and  the  case  would  be  decided  on  principle.  The  judg- 
ment was  conclusive  against  the  constable.  The  bond  was 
joint,  and  not  joint  and  several.  If  the  sureties  were  allowed 
to  defend,  the  constable  would  get  th^  benefit  of  the  defense. 
A  joint  judgment  must  be  rendered  or  none,  and  it  more  ac- 
corded with  legal  principles  that  the  judgment  should  be  con- 
clusive against  aU.  The  court  intimated  that  if  the  bond  had 
been  joint  and  several,  the  judgment  would  have  been  held 
only  prima  facie  evidence  and  the  sureties  have  been  allowed 
to  question  it.^^    A  sheriff  having  an  execution  against  A  levied 

IB  Pico  V.  Webster,  14  Cal.  202,  was,  not  how  the  judgment  against 
per  Baldwin,  J.  To  similar  effect,  the  sheriff  was  obtained,  but  ought 
see  Lucas  v.  The  GoTemor,  6  Ala.  it,  upon  the  facts,  to  have  been  ob- 
826;  Governor  v.  Shelby,  2  Blackf.  lainedf  Cf.  S  802,  note  32  supra. 
(Ind.)  26;  White  v.  The  State,  1  "Atkins  v.  Baily,  9  Yerg. 
Blackf.  (Ind.)  657;  Graves  v.  Bulk-  (Tenn.)  Ill;  Mullen  v.  Scott,  9  La. 
ley,  26  Kan.  249;  Fay  v.  Edmiston,  Ann.  173;  City  of  Lowell  v.  Parker, 
25  Kan.  439.  In  this  latter  ease  the  10  Met.  (Mass.)  309,  per  Shaw,  G. 
court  said  the  question  was  not  J.,  S.  C.  43  Am.  Dec.  436  and  note; 
whether  the  judgment  against  the  Treasurers  v.  Temples,  2  Spears' 
sheriff  was  obtained  by  fraud,  col-  Law  .(S.  C.)  48;  State  v.  Cason,  11 
lusion  or  mistake,  but  whether,  upon  S.  C.  392;  State  v.  Williams,  19  S. 
the  facts  as  they  really  existed,  there  C.  62.  See,  also,  Stephens  v.  Shaf er, 
was  any  liability.  The  judgment  48  Wis.  54;  Pulaski  County  v.  El- 
was  prima  facie  evidence  of  the  rod,  Ky.,  no  official  report,  66  8.  W. 
truth  of  the  charges,  but,  not  being  Bep.  1017,  23  Ky.  Law  Hep.  2231. 
conclusive,  the  facts  themselves  were  ^7  Tracy  v.  Goodwin,  5  Allen,  409, 
open  to  investigation.    The  question  per  Chapman,  J.    Holding  a  judg- 
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on  property  of  A  on  which  B  had  a  chattel  mortgage  of  which 
he  had  notice.  In  a  suit  on  his  indemnity  bond,  held  that  the 
measure  of  damages  was  the  amount  due  on  the  chattel  mort- 
gage not  exceeding  the  value  of  the  property  levied  upon,  at 
the  date  of  the  levy,  with  interest  at  6  per  cent  at  the  discre- 
tion of  the  jury.** 

§  809.  Where  sureties  on  indemnity  bond  are  concluded  by 
judgment  against  principal— Notice,  etc. — ^Where  the  surety 
on  an  indemnity  bond  has  actual  notice,  however  informal  it 
m^y  be,  add  an  opportunity  to  take  charge  of  and  conduct 
the  defence  of  a  suit  against  the  obligee  growing  out  of  the 
alleged  default  of  his  principal,  the  judgment  recovered  in 
such  suit  is,  in  the  absence  of  fraud,  in  its  procurement,  con- 
clusive on  such  surety  whether  he  actually  takes  part  in  its 
defence  or  not.*®    But  notice  to  defend  must  be  given  early 

ment  against  the  offiasp  conclusive  14  N.  W.  Rep.  508,  action  against  a 
against  the  suretj,  see  Evans  v.  vendor  of  logs  on  his  covenant  of 
Commonwealth,  8  Watts  (Pa.)  398;  warrantj  of  title,  in  which  case  the 
Masser  v.  Strickland,  17  Serg.  &  court,  bj  GilfiUan,  C.  J.,  said  that 
Rawle  (Pa.)  354;  Eagles  v.  Kern,  the  notice  ''must  be  clear  and  spe- 
5  VHiarton  (Pa.)  144;  Dennie  y,  cific  and  convey  precise  informa- 
Smith,  129  Mass.  143.  In  Moore  tion  that  unless  the  person  to  whom 
V.  McSleeper,  102  Calif.  277,  36  Pac  it  is  addressed  establishes  the  valid- 
Bep.  593,  by  statute  a  prima  facie  itj  of  the  title  in  the  first  action  he 
case  is  made  out  for  summary  judg-  will  be  estopped  by  the  judgment." 
ment  against  the  sureties  by  offer-  Mayor  etc.  of  New  York  v.  Brady, 
ing  the  bond,  judgment  against  the  70  Hun  250,  24  N.  Y.  Supp.  296; 
sheriff,  and  proof  of  notice  to  the  Stewart  v.  Thomas,  45  Mo.  42; 
sureties  to  appear.  In  Velvin  v.  Aus-  Train  v.  Gold,  5  Pick.  379,  at  381. 
tin,  109  Ga.  200,  34  S.  E.  Bep.  335,  In  Town  of  Waterbury  v.  Water- 
in  an  action  on  a  sheriff's  bond,  bury  Traction  Co.,  74  Conn.  152,  50 
plaintiff's  petition  set  up  in  sub-  Atl.  Bep.  3,  a  city  having  been  sued 
stance  that  the  sheriff  had  made  for  personal  injuries  notified  a  de- 
levy  and  sale  under  an  execution  fendant  Traction  Company  through 
held  by  plaintiff  and  had  $140  net  whose  fault  the  injury  had  occurred 
proceeds  thereof,  in  his  hands,  that  to  come  in  and  participate  in  the 
she  had  obtained  a  rule  nisi  requir-  defence.  Held,  that  the  Traction 
ing  him  to  pay  that  sum  to  her,  that  Company  became  bound  by  the  judg- 
the  rule  had  been  made  absolute  ment;  that  it  was  not  necessary  to 
and  that  no  part  of  the  money  had  surrender  to  it  the  entire  defence 
been  paid.  Held,  that  the  petition  of  the  suit,  it  was  enough  to  give 
stated  a  cause  of  action.  it  the  same  opportunity  to  defend 

18  State  V.  Fidelity  &  Deporit  Co.,  that  it  would  have  had  if  it  had 

94  Mo.  App.  184,  67  S.  W.  Bep.  958.  been  made  a  co-defendant. 

i^Hersey  v.  Long,  30  Minn.  114, 
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enough  to  give  the  surety  reasonable  time  in  which  to  prepare 

his  detenee.^  The  surety  on  an  indemnity  bond-  is  bound 
by  a  judgment  recovered  against  the  obligee  on  account  of 
the  default  of  his  principal,  if  with  or  without  notice  to  do  so, 
he  has  actually  defended  the  suit  in  which  such  judgment  was 
recovered.*^ 

so  An  interestiiig  case  on  this  form  the  principal  contractor's  con- 
point  is  In  re  Byers'  Estate,  Sup.  tract.  No  judgment  was  ever 
Gt.  Pa^  Jan'y,  1903,  54  AtL  Bep.*  recovered  against  the  sub-sub-con- 
492.  In  May,  1888,  McCormick  tractors  McGormick  &  Moran.  The 
ft  Moran  as  sub-sub-contractors  court,  however,  treated  the  judg- 
agreed  to  lay  water  pipes  at  ment  as  if  it  had  been  entered 
UhrichsvUle,  Ohio,  and  made  them-  against  McCormick  ft  Moran  and 
selves  liable  for  aU  damages  caused  held  that  the  surety's  adminis- 
by  failure  to  guard  persons  and  prop-  trator  would  not  be  bound  by  it 
erty  ftom  injury  or  caused  by  negli-  unless  he  had  been  given  notice  of 
gence  in  doing  the  work,  and  the  pendency  of  the  claim  bef ore- 
Byers  became  surety  on  their  bond  hand  a  ''sufficient  time  to  inves- 
eonditioned  for  the  faithful  per-  tigate  the  case  and  prepare  for  the 
formance.  of  the  contract.  The  trial."  "This  purpose  is  not  con- 
work  was  finished  in  1888.  In  1897  summated,"  said  Over,  J.,  at  the 
an  infant  brought  suit  against  the  trial  (33  Pgh.  Leg.  Jour.  103),  "if 
village  to  recover  damages  fbr  per-  the  notice,  as  here,  be  not  given  un- 
sonal  injuries  caused  by  his  falling  til  seven  months  after  the  action  is 
into  a  trench  in  1888  which  had  brought,  and  a  few  days  before  the 
been  left  unguarded  by  the  negli-  cause  is  tried.''  Citing  Rawie, 
gence  of  McCormick  ft  Moran.  Covenants  for  Title  231,  note  1. 
The  village  notified  the  principal  si  Great  Northern  By.  Co.  v.  Ake- 
contractor  but  neither  Byers  nor  his  ley,  Minn.,  Jan'y,  1903,  92  N.  W. 
administrator  had  any  notice  of  the  Bep.  959,  in  which  case  the  surety 
claim  until  May  6,  1898,  when  the  of  a  building  contractor  took  com- 
administrator  was  notified  by  the  plete  charge  of  a  mechanic's  lien 
sub-contractor  to  "appear  and  suit  against  the  obligee  and  was 
make  defence,  or  have  such  defence  held  bound  by  the  decree  allowing 
made  as  you  may  determine  will  the  lien.  Village  of  Port  Jervis  v. 
best  protect  you  on  account  of  your  First  Nat'l  Bank,  96  N.  Y.  550,  at 
liability  under  said  contract  and  557,  in  which  case  the  president  of 
bond."  The  administrator's  attor-  defendant  bank  was  a  witness  in 
ney  went  to  TJhrichsville  on  May  11,  the  suit  in  which  the  judgment  was 
1898,  found  the  suit  against  the  vil-  recovered  against  which  indemnity 
lage  on  trial  and  took  no  part  in  it.  was  sought,  and  had  been  told  that 
Held,  that  a  judgment  against  the  defendant  bank  would  be  held  for 
village  and  the  principal  contractor  the  judgment  but  did  not  be- 
and  a  subsequent  judgment  based  come  a  formal  party.  Held,  that 
thereupon  against  the  sub-contractor  the  bank  was  concluded  by  the  judg- 
was  not  even  prima  facie  evidence  ment.  Harding  v.  Larkin,  41  111. 
against  the  surety  of  the  sub-sub-  413,  Walker,  J.,  in  which  case  the 
contractor  who  had  assumed  to  per-  warrantor   of   title   to    real    estate 
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§  810.  Whan  judgmeat  against  principal  on  bond  to  sheriff 
evidence  against  snrety  therein,  etc. — Suit  was  brought  against 
a  high  sheriff  for  the  default  of  his  deputy.  The  deputy  had 
notice  of  the  suit,  and  defended  it,  and  judgment  was  recov- 
ered against  the  high  sheriff.  The  high  sheriff  then  sued  the 
deputy  and  the  sureties  on  his  bond.  The  condition  of  the 
bond  was  that  the  obligors  ''should  in  all  respects  indemnify 
and  save  harmless  the  sheriff  and  all  others  persons  from  any 
loss  and  damage  in  an3rwise  arising  from  the  conduct  of  the 
said  deputy  in  said  office.''  Held,  the  judgment  against  the 
high  sheriff  was  conclusive  evidence  of  the  deputy's  default 
against  both  him  and  his  sureties.  The  court  said  the  bond 
was  the  same  in  legal  effect  as  if  it  had  provided  for  the  in- 
demnification of  the  sheriff  against  all  judgment  on  account 
of  the  deputy .2^  Certain  sureties  entered  into  a  bond  of  in- 
demnity to  a  sheriff,  conditioned  to  indemnify  him  against  all 
suits,  actions,  costs,  charges  and  damages  for  selling  certain 
goods.  Judgment  was  recovered  against  him  by  the  owner 
of  the  goods  in  a  suit  of  which  the  surety  had  no  notice.  Held, 
in  a  suit  by  the  sheriff  against  the  sureties  on  the  bond,  that 
the  judgment  was  evidence  against  them  ''to  show  that  the 
very  thing  had  happened  which  the  surety  contracted  that  his 

unBnecessfully   defended    an    eject-  the   suit   but   eontroUed   it   by   hiB 

ment  suit  and  was  held  bound  hy,  attorneys  and  he  was  likewise  held 

the  judgment  therein.     Jennings  v.  bound  by  the  result;  Hart  v.  Mes- 

Sheldon,  44  Mich.  92,  6  N.  W.  Bep.  scnger,  46  N.  Y.  253,  at  258.    Gom- 

06,    Oooley,   J.,   in   which   case   the  pare  §  274,  note  14,  S  124,  note  65. 

vendor  with  warranty  of  title  took  22  Crawford  v.   Turk,    24    Qratt. 

charge  of  the  defence  of  the  suit  (Va.)   176.    The  sureties  on  an  in- 

in  which  the'  judgment  was  recovered  demnity  bond  given  to  a  sheriff  for 

against  which  indemnity  was  sought,  making  a  levy  are,  in  the  absence 

Held,   that   he  was  bound   by   the  of  fraud  or  collusion,  concluded  by 

judgment  therein.    See  also  Guy  C.  a    judgment     against     the   sheriff. 

H.  Corliss,  in  38  Albany  Law  Jour-  Conner  v.  Beeves,   103  N.  Y.  527, 

nal   507,  Dec.,   1888;    Beed  v.   Mc-  affirming   35    Hun     (N.    Y.)     607. 

Gregor,  62  Minn.  94,  64  N.  W.  Bep.  For  a  case  in  which  the  sheriff  hav- 

88,  in  which  case  the  surety  on  a  ing  been   obliged  to   pay   damages 

builder's  bond  was  held  bound  by  on  account  of  the  misconduct  of  a 

the  result  of  a  mechanic's  lien  pro-  deputy  sheriff,  was  held  entitled  to 

ceeding  in  which  she  was  a  defend-  recover   upon   the   deputy's   official 

ant    and    appeared    by    attorney;  bond,  see  Flack  v.  Brassel,  153  N. 

Showers  v.   Wadsworth,    81    Calif.  Y.  621,  47  N.  E.  Bep.  807,  affirm- 

270,  22  Pac.  Bep.  663,  in  which  case  ing  37  N.  Y.  Supp.  578. 
the  indemnitor  was  not  a  party  to 
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principal  should  not  allow  to  happen.  Of  course  it  was  not 
conclusive  of  the  amount,  for  the  surety  might  have  shown 
that  the  amount  was  increased  by  reason  of  some  fault  of  the 
sheriff,  for  which  the  bond  was  not  intended  to  secure  him.^* 
It  has  been  held  that  ''a  rule  absolute  against  the  sheriff, 
ordering  him  to  pay  over  to  the  plaintiff  the  amount  due  upon 
his  fi.  fa.,  is  conclusive  against  the  principal,  but  prima  facie 
evidence  only  against  the  securities  in  an  action  upon  the 
bond  of  the  sheriff."^ 

§  811.  When  Judgment  against  administrator  conclusive  evi- 
dence against  his  surety. — ^A  settlement  made  by  an  executor 
or  administrator  with,  or  a  judgment  rendered  against  him  in 
his  official  capacity  by,  the  court  in  which  his  accounts  must 
be  settled,  is  generally  held  to  be  conclusive  evidence  against 
his  sureties  of  the  facts  thus  established,  although  the  sureties 
were  not  parties  to,  and  had  no  express  notice  of,  the  pro- 
ceedings.^^   The  reason  for  this  rule  is  well  illustrated  by  the 

2«Huzzard  v.   Nagle,  40  Pa.  St.  211;    Potter  v.   Ogden,   136   N.   Y. 

178,  per  Lowrie,  C.  J.  384,  33  N.  E.  Bep.  228.     See  also, 

M  Crawford  y.  Word,  7  Ga.  445,  on  this  subject,  as  to  confession  of 
per  Lumpkin,  J.;  Taylor  v.  John-  judgment  by  an  executor,  Iglehart 
son,  17  Ga.  621;  Graves  v.  Bulkley,  v.  The  State,  2  Gill  &  Johns.  (Md.) 
25  Kan.  249;  Fay  v.  Edmiston,  25  235.  See  further  on  sureties  to  con- 
Kan.  439.  See,  on  this  subject,  fessed  judgments,  Citizens'  Savings 
Watts  V.  Colquitt,  66  Ga.  492.  Bank   v.   Ole,   47   Iowa  492;    Han- 

»Garber  v.  Commonwealth,  7  Pa.  cock  ▼.  Wilson,  46  Iowa  352;  Cost- 

8t.  265;  Hobbs  v.  Middleton,  1  J.  J.  ley  v.  Allen,  56  Ala.  198.  In  Crook, 

Marsh.     (Ky.)      176;     Balston     v.  Judge,  v.  Newborg  &  Son,  124  Ala. 

Wood,  15  111.  159;  McClure  v.  Peo*  479,  mandamus  to  compel  a  judge 

pie,    19    Bradw.    (111.    App.)    105;  to  certify  his  disqualification  under 

Williamson  v.  Howell,  4  Ala.  693;  the  statute  because  of  a  surety  on  the 

Jones   V.   Bitter's  Adm'r,   56   Ala.  administrator's  bond  being  his  first 

270.    In  some  cases  it  has  been  held  cousin,  the  court    said:     "It    has 

that  such  a  judgment  or  settlement  been  too  often  adjudicated  by  this 

is  only  prima  facie  evidence  against  court  to  be  now  a  matter  of  doubt, 

the  surety,  which  may  be  rebutted  much  less  of  dispute,  that  sureties 

by  Mm.     See  Ordinary  v.  Wallace,  upon   an  administrator's   bond   are 

1  Bieh.  Law  (S.  C.)  507;  Ordinary  bound  and  concluded  by  the  decree 

v.   Wallace,    2   Bich.   Law    (S.   G.)  against    their    principal    primarily 

460;  Ordinary  v.  Carlile,  1  McMul-  and  to  the   same  extent    as    their 

Ian,   Law    (S.   G.)    100;   Verret   v.  principal  is  bound."    Citing  Banks 

Belanger,  6  La.  Ann.  109;  Canal  &  v.   Speers,   97  Ahi.   563.     See  also 

Banking  Co.  v.  Brown,  4  La.  Ann.  National   Surety  Co.  v.   Arterbum, 

646;   Bennett  v.  Graham,    71    Ga.  23  Ky.  Law  Bep.  281,  288,  62  S.  W. 
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following  extracts  from  opinions  in  cases  where  it  has  been 
held:  ''As  a  general  rule  sureties  upon  official  bonds  are  not 
concluded  by  a  decree  or  judgment  against  their  principal, 
unless  they  have  had  their  day  in  court  or  an  opportunity  to 
be  heard  in  their  defense;  but  administration  bonds  seem  to 
form  an  exception  to  this  general  rule,  and  the  sureties  thereon 
in  respect  to  their  liability  for  the  default  of  the  principal 
seems  to  be  classed  with  such  sureties  as  covenant  that  their 
principal  shall  do  a  particular  act.  To  this  class  belong  sure- 
ties upon  bail  and  appeal  bonds,  whose  liability  is  fixed  by  the 
judgment  against  their  principal.  "^^  It  has  also  been  said  that 
such  ''sureties  are  in  many  respects  like  the  sureties  in  a  bail 
bond,  and  are  equally  bound  by  the  proceeding  against  the 
principal.  The  duty  they  have  assumed  is  that  their  principal 
will  pay  on  demand  all  debts  ascertained  by  judgment  of  a 
court  of  law  against  him  in  his  capacity  of  administrator  if  the 
estate  be  solvent.  His  failure  to  make  payment  is  a  breach 
of  the  administration  bond.^^r  Again  it  has  been  said :  **The 
law  has  placed  the  sureties  of  executors  and  administrators 
on  a  different  footing  from  other  sureties  and  co-obligors  in 
general.  They  are  not  liable  on  the  administration  bond  until 
a  devastavit  is  judicially  established,  and  as  the  question  of 
devastavit  is  all  that  is  controverted  in  the  suit  against  the  ex- 
ecutor or  administrator,  the  decision  is  conclusive,  not  only 
against  the  executor  or  administrator,  but  against  the  sureties 
also.  But  the  sureties  of  a  sheriff  have  no  such  indulgence. 
They  are  liable  to  be  sued  on  the  sheriff's  bond  in  the  first 
instance,  either  with  or  without  the  sheriff,  before  anything 
has  been  determined  as  to  the  sheriff'  default. "^^    A  judgment 


Rep.  862,  in  which  case  the  court, 
quoting  the  text,  applies  the  same 
rule  of  construction  to  the  bond  of 
an  assignee  for  the  benefit  of  credi- 
tors. 

26  Per  Sanderson,  C.  J.,  in  Irwin 
T.  Backus,  25  Cal.  214.  In  Nevitt 
V.  Woodbum,  160  111.  203,  43  N.  E. 
Hep.  385,  the  surety  on  an  execu- 
tor's bond  was  sued  in  debt  by  rea- 
son of  the  default  of  his  principal 
to  pay  $1,841  as  ordered  by  court; 
his  defence  was  that  the  executor 


was  also  a  trustee  under  the  will 
and  that  his  deficiency  arose  in  his 
dealings  as  trustee.  The  court  re- 
fused to  consider  that  defence  be- 
cause the  decree  of  the  county  court 
found  that  $1,841  was  due  from  the 
executor  "as  such"  and  that  find- 
ing was  conclusive.  Citing  Irwin  v. 
Backus,  supra. 

27  Per  Dewey,  J.,  in  Heard  v. 
Lodge,  20  Pick.  53. 

88  Per  Holman,  J.,  in  Governor  v, 
Shelby,  2  Blackf.  (Ind.)  26;  Bice  v. 
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in  favor  of  an  administrator  is  conclusive  in  favor  of  his  sure- 
ties as  well  as  against  them.^  As  fraud  vitiates  everything 
with  which  it  is  tainted,  the  sureties  in  an  administration  bond 
may  show  that  the  judgment  against  their  principal  was  ob- 
tained  by  fraud  and  collusion.^*^  Where,  in  a  suit  against  the 
sureties  on  an  administration  bond,  a  decree  of  the  ordinary 
against  the  administrator  was  offered  in  evidence,  it  was  held 
competent  for  the  sureties  to  show  that  the  administrator  at 
the  time  of  the  decree  had  removed  from  the  state,  and  that 
the  decree  was  therefore  void,*^  or  that  the  guardian  was  in- 
sane at  the  time  a  judgment  was  entered  against  his  estate.^^ 
Sureties  are  not  bound  by  a  settlement  made  with  the  suc- 
cessor of  their  principal,^^  nor  by  a  settlement  made  in 
another  estate.** 

§  812.  How  far  judgment  against  guardian  evidence  against 
his  surety. — ^A  guardian's  bond  was  conditioned  that  he  should 
account,  etc.,  ''and  perform  all  orders  and  decrees  of  the 

WilBon,  Mich.,  March,  1902,  89  N.  ing;  it  was  not,  and  could  not  be, 

W,  Bep.  336;   Meyer  y.  Barth,  97  an  order  upon  her;  at  the  time  it 

Wis.   352,  72  N.  W.  Bep.  748,  65  was  made^  she   (the  guardian)  was 

Am.  8t.  Bep.  124,  both  which  cases  incapable  of  denying  or  admitting 

hold  that  a  final  accounting  is  bind-  a  charge,   or  of  understanding  an 

ing  on  the  surety,  even  though  the  order;    it  contained   no   finding   of 

sureties  were  not  parties  thereto  or  fact;  it  was  made  without  evidence, 

notified  thereof.  and    might,    for     aught     that     the 

*•  State    V.    Costs,    36    Mo.    437.  record  shows,  have  been  the  result 

Contra,   People  v.   Seelye,   146   HI.  of  collusion,  for  the  very  purpose 

189,  32  N.  E.  Bep.  458.  of  forcing  money  from  the  sureties. 

*<»Annett  v.  Terry,  35  N.  Y.  256.  But,  however  regular  it  may  have 

siBuekner  v.  Archer,   1   McMul-  been,  it  was  not  an  order  contem- 

lan.  Law  (8.  C.)  85.  plated  by  the  bond,  or  in  relation 

ss  In  McDonald  v.  People,  12  Colo*  to,  which  the  sureties  entered  into 
App.  98,  54  Pac.  Bep.  863,  a  guardian  any  undertaking  whatever,  and,  as 
having  become  insane,  her  conserva-  evidence  against  them,  it  was  utter- 
tor  procured  an  order  to  be  made  ly  incompetent  and  inadmissible.'' 
charging  him  as  conservator  with  "Beither  v.  Murdock,  135  Calif, 
funds  belonging  to  the  wards  to  the  197,  67  Pac  Bep.  784,  nor  is  the 
amount   of   $1,767.25.     Held,   in   a  prindpaL 

suit  on  the  guardian's  official  bond,  s^In  Bobbins  v.  Beverage,  128 
that  such  order  did  not  constitute  Mich.  25,  87  N.  W.  Bep.  93,  it  was 
even  prima  facie  evidence  of  a  mis-  held  that  the  sureties  of  an  admin- 
appropriation  by  the  guardian  of  istrator  were  not  bound  by  a  decree 
the  funds  of  the  ward.  ''That  entered  in  another  estate  of  which 
order,''  said  the  court,  ''was  out-  his  decedent  was  executor,  or  trus- 
slde   of  the   guardianship   proceed-  tee,  requiring  him,  as  successor  in 
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county  court  by  him  to  be  performed  in  the  premises."  The 
guardian  accounted  before  the  court  and  in  the  presence  of 
the  sureties,  and  a  certain  amount  was  found  due  from  him» 
and  a  decree  entered  therefor.  Held,  this  decree  was  conclu- 
sive on  the  sureties  as  to  the  amount  of  the  guardian's  liabili- 
ties. The  court  said  this  would  have  been  so  even  if  the 
sureties  had  not  been  present  at  the  accounting.  ''Whenever 
the  surety  has  contracted  in  reference  to  the  conduct  of  one 
of  the  parties  in  some  suit  or  proceeding  in  the  courts,  he  is 
concluded  by  the  judgment."**^  Where  a  decree  was  rendered 
against  a  guardian  five  years  after  the  surety  on  his  bond  had 
been  discharged  from  liability,  it  was  held  that  such  decree 
was  admissible  as  evidence  against  the  surety  to  establish 
waste  on  the  part  of  the  guardian  at  some  time,  but  was  not 
alone  sufficient  to  establish  waste  during  the  time  for  which 
the  surety  was  liable.^^^  It  has  been  held  that  sureties  are 
bound  by  a  settlement  of  the  guardian's  accounts  by  the  court 
after  he  had  absconded,  notice  being  given  him  by  publication 
but  none  to  the  sureties.^^  It  is  held  not  necessary  to  sue  the 
guardian  before  suing  his  sureties.^^ 

trust,  to  account  for  property  be-  a  citation  which  was  served  by  pub« 

longing  to  such  other  estate  which  lication  on  the  guardian,  to  appear 

he  had  received  from  his  intestate,  and  file  his  account  and  upon  his 

See  also  §  811,  note  32.  failing  to  appear,  appointed  a  ref- 

M  Commonwealth  v.  Julius,  173  eree  who  prepared  and  presented  for 
Pa.  St.  322,  34  AtL  Bep.  21 ;  Shep-  allowance  the  account  of  such  gnard- 
ard  V.  Pebbles,  38  Wis.  373,  per  ian,  and,  to  recover  the  deficiency 
Cole,  J.;  Badger  v.  Daniel,  79  N.  C.  therein  shown,  suit  was  brought 
372.  Holding  that  a  judgment  against  the  sureties  on  the  guard- 
against  a  guardian  is  only  prima  ian's  bond.  Held  that,  since  the 
facie  evidence  against  his  surety,  statutes  provided  for  service  of 
see  State  v.  Stewart,  36  Miss.  652;  citation  in  the  same  manner  as  sum- 
Bryant,  Guardian,  v.  Owen,  1  Kelly  mons,  and  provided  for  service  of 
(Ga.)  355;  Bradwell  v.  Spencer,  16  summons  by  publication,  this  method 
Ga.  578;  State  v.  Bosswaag,  3  Mo.  of  settling  the  guardian's  account 
App.  11;  State  v.  Engelke,  6  Mo.  vras  sufficient  to  bind  the  guardian 
App.  356;  May  &  Pasco  v.  May,  19  and  the  sureties  on  his  bond.  Citing 
Fla.  373.    See  notes  to  §  811.  Graff  v.  Mesmer,  52  Calif.  637,  in 

8«  Bryant  v.  Owen,  1  Kelly  (Ga.)  which  case  it  was  held  that  an  ae* 

355.  tion  on  the  bond  could  not  be  main- 

S7ln    Trumpler    v.    Cotton,   109  tained   without   a   previous    settle- 

Calif.  250,  41  Pac.  Bep.  1038,  the  ment  of  the  « guardian's  account, 
guardian    of   a   minor    having   ab-        *9ln  Gebhard  v.   Smith,  1  Colo, 

sconded,  the  superior  court  on  peti-  App.  342,  29  Pac  Bep.  303,  the  ree- 

tion  of  the  ward's  brother,  issued  ord  of  a  probate  court  showed  that 
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§813.  When  decree  against  principal  oonclnBive  against 
surety  on  injunction  bond. — The  surety  on  an  injunction  bond, 
who  by  his  obligation  undertakes  to  abide  the  decree  of  a  court 
of  chancery  and  pay  such  damages  as  may  be  awarded  against 
his  principal,  is  conclusively  bound  by  such  decree.  Here  the 
undertaking  does  not  relate  to  the  cause  of  action,  but  to  the 
result ;  and  the  surety,  having  undertaken  to  become  responsi-  . 
ble  therefor,  is  conclusively  bound  thereby.^®  Certain  sureties 
signed  an  injunction  bond  in  a  suit  brought  to  restrain  the 
carrying  of  passengers.  It  was  decided  in  that  suit  that  the 
parties  against  whom  the  injunction  ran  had  a  right  to  carry 
passengers.  In  a  suit  on  the  injunction  bond  for  damages, 
the  sureties  sought  to  show  that  such  party  had  no  right 
to  carry  passengers.  Held,  that  the  sureties  had  voluntarily 
assumed  such  a  connection  with  the  chancery  suit  that  they 
were  concluded  by  the  decree  in  it  so  far  as  the  same  matters 
were  in  question,  and  they  could  not  in  the  suit  against  them 
contest  the  right  of  the  plaintiffs  to  carry  the  passengers.^^ 
Held,  under  statute,  that  an  assessment  of  damages  need  not 
first  be  made  before  bringing  suit  on  an  injunction  bond.^^ 
Sureties  on  an  injunction  bond  have  no  right  to  appeal  from 
the  judgment  against  their  principal.^^ 

§  814.  What  presumptions  arise  from  non-payment  by  prin- 
cipal.— ^An  officer  will  not  be  presumed  to  have  applied  public 
funds  to  his  private  use,^^  and,  as  a  general  rule,  in  an  action 

a  guardian  owed  a  certain  sum  of  Gravett  v.  Malone,  54  Ala.  19;  Had- 

money  to  bis  ward's  estate  and  that  dock  v.  Perham,  70  Gki.  572. 

he  bad  been  negligent  in  managing  ^iln  Lyncb   v.    Metcalf,   3  Colo, 

tbe  ward's  real  estate.     Held,  tbat  App.  131,  32  Pac.  Rep.  183,  it  was 

tbis  was  sufficient  foundation  for  a  beld  tbat,  under  tbe  statute,  it  was 

suit  against  tbe  suroties  alone  on  not  necessary  tbat  damages  sbould 

bis  bond.  be  assessed  upon  dissolution  of  an 

89Lotbrop  ▼.  Soutbwortb,  5  Micb.  injunction,  before  bringing  suit  on 
436.  And  to  similar  effect,  see  Mo-  tbe  injunction  bond. 
AlHster  v.  Clark,  86  HL  236.  Tbe  ^^Tbey  are  "not  parties  to  tbe 
decree,  bowever,  to  be  of  any  effect,  suit  nor  interested  in  anytbing  tbat 
must  be  by  a  court  of  competent  occurred,  consequently  cannot  par- 
jurisdiction;  otherwise  it  would  be  ticipate  in  tbe  review. ''  Carson 
void.  Antbony  y.  Kasey,  83  Ya.  Mining  Co.  y.  Hill,  7  Colo.  App. 
338.  141,  42  Pac.  Bep.  678. 

«oTowle  y.  Towle^  46  N.  H.  431.  «<In  Fidelity  &  Deposit   Co.  v. 

Bee,  generally,  as  to  bow  far  surety  Mobile     Co.,     124     Ala.     144,     27 

bound  by  decree  against  principal.  So.     Bep.     386,     an     action     on 
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where  the  o£SciaI  conduct  of  an  officer  is  in  question,  his  pe- 
cuniary embarrassments  are  not  competent  evidence.  But 
where  it  appears  that  he  has  mixed  the  public  funds  indiscrim- 
inately with  his  own,  and  has  been  in  the  habit  of  paying 
public  demands  from  his  private  funds,  and  vice  versa,  his 
pecuniary  embarrassments  may  be  shown  as  tending  to  pi^ove 
.a  defalcation.  The  refusal  of  a  county  treasurer  to  pay  an 
order  on  him  is  of  itself  evidence,  when  unexplained,  that 
there  is  no  money  to  meet  such  demand,  and  if  money  ought 
to  be  in  his  hands  to  pay  it,  such  refusal  is  evidence  of  a  de- 
falcation, because  the  presumption  is  that  the  officer  will  do 
his  duty  and  pay  if  there  are  funds.  But  if  he  alleges,  as  a 
reason  for  his  failure  to  pay,  that  the  orders  are  informal  or 
illegal,  this  rebuts  the  presumption  arising  from  such  non- 
payment.** The  mere  fact  that  the  maker  of  a  note  provided 
no  funds  to  pay  it  at  the  time  and  place  of  its  maturity,  but 
suffered  it  to  be  protested  for  non-payment,  has  been  held  not 
to  furnish  prima  facie  evidence  that  the  maker  was  insolvent 
when  the  note  fell  due.**^ 

§  816.  Evidence  excluded  upon  principle  of  estcqppeL — Sure- 
ties on  a  receiver's  bond  are  liable  even  though  the  court  ap- 
pointing such  receiver  had  no  jurisdiction  of  the  cause  in 
which  he  was  appointed;  they  are  ''estopped  from  denying 
the  jurisdiction  of  the  court."  ^    A  tax  collector's  sureties  are 

the  official  bond  of  a  tax  col-  which  the  sureties  thereon  are 
lector,  the  court  held  that  ''as  liable."  Therefore  the  court  held 
against  the  county  or  state  there  is  that  it  was  not  competent  for  the 
no  presumption  that  a  tax  collector  surety  to  show  that,  at  the  time  of 
has  misappropriated  *  *  taxes  the  giving  of  the  additional  bond 
collected  by  him  from  the  mere  fact  on  which  suit  was  brought,  the  col- 
that  he  has  failed  to  pay  over  such,  lector  had  certain  moneys  on  de- 
taxes  at  the  time  he  was  required  posit  at  certain  banks  (page  150). 
by  law  to  pay  them  over.  *  *  That  testimony  had  "no  legitimate 
The  presumption  is  that  he  stiU  has  tendency  to  show  that  he  had  no 
the  money  and  will  pay  it  over  on  other  funds  of  the  county  at  that 
the  next  day  of  settlement,  *  *  time  or  that  he  had  embezzled  the 
and  if  he  has  such  money  in  hand  other  moneys  collected  by  hioL" 
at  any  such  subsequent  time  when  ^^Nolley  v.  Callaway  County 
an  additional  bond  is  required  of  Court,  11  Mo.  447. 
him,  given  and  approved,  his  fail-  ^sRanson  v.  Sherwood,  26  OoniL 
ure  thereafter  to  account    *    *    is  437. 

a   default   occurring  subsequent   to  ^In  Baltimore  B.  ft  L.  Ass^  ▼• 

the   execution   of    such    bond    for  Alderson    (W.  Va.),  99  Fed.  Bep. 
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estopped  to  set  up  that  the  tax  levy  was  invalid.^  The  sureties 
of  a  public  administrator  cannot  show  that  their  principal  was 
a  non-resident  and  his  appointment  therefore  void.*  Sureties 
cannot  contradict  a  recital  in  the  bond  that  their  principal, 
a  trustee  under  a  will,  received  the  trust  fund,*  nor  show  that 
blanks  have  been  filled  out  without  authority  to  the  injury 


489,  at  494,'  39  C.  0.  A.  609,  a  re-    was  a  residexit   of  another  county 
ceiver  sold  certain  property  by  order    and  that  this  was  not  one  of  the 


of  the  U.  S.  circuit  court  appoint- 
ing him  and  embezzled  the  pro- 
ceeds, whereupon  the  sureties  on  his 


estates  as  to  which  they  were  liable 
inder  their  bond  and  that  the  de- 
cree   confiding    her    estate    to    the 


bond  paid  the  sum  embezzled  into  general  administrator  had  been  ob- 
court.  Afterwards  the  bill  under  tained  by  his  fraudulent  misrepre- 
which  he  was  appointed  was  dis-  sentation  as  to  her  residence.  Held, 
missed  for  want  of  jurisdiction  and  that  the  sureties  were  liable.  ''We 
the  purchase  money  ordered  to  be  must  presume,"  said  Haralson,  X, 
repaid  to  the  purchaser.  The  sure-  ''that  the  jurisdictional  fact  that 
ties  then  intervened  asking  that  the  Mrs.  Bupert  was  an  inhabitant  of 
money  be  repaid  to  them  on  the  the  county  of  Mobile  at  the  time  of 
ground  that  the  appointment  of  the  her  death,  as  well  as  all  other  ques- 
receiver  was  void,  and  that  there-  tions  relating  to  the  proper  ap- 
f ore  the  bond  was  of  no  binding  pointment  of  her  administrator, 
force;  citing  and  relying  upon  Mor-  were  judicially  ascertained,  as  pro- 
ton V.  Shelby  Co.,  118  U.  S.  441,  liminary  to  the  granting  of  the  let- 
442,  6  Sup.  Ct.  Bep.  1121,  30  L.  Ed.  ters  of  administration  on  her  estate. 
178,  where  it  was  held  with  ref-  This  appointment,  until  revoked, 
erence  to  a  county  commissioner  was  conclusive  evidence  of  the  ad- 
that   where   there  is   no    office    in  ministrator's      authority     to     act. 


existence  which  the  law  will  recog- 


The  filing  of  the  petition  by 


nize  there  can  be  no  officer  de  facto,  appellants  to  quash  said  executions 
The  court  held  that  the  citation  on  the  grounds  set  up  must  be  held 
was  not  applicable  to  the  case  of  as  a  collateral  attack  on  the  validity 
a  receiver  and  that  the  sureties  were  of  the  appointment  of  said  admin- 
estopped  from  questioning  the  regu-  istrator  by  the  probate  court  of 
larity  of  his  appointment.  Mobile   and    cannot    b6   sanctioned. 

a  Town  of  Pawlet  v.  Kelley,   69  •     ♦    Again,    *     •    said    adminis- 

Vt.  398,  38  Atl.  Bep.  92.  trator  accepted  his  appointment  as 

sKling  V.  Gonnell,  105  Ala.  590,  such  by  said  probate  court,  and 
17  So.  Bep.  121,  was  a  petition  by  acting  under  the  grant,  obtained 
the  sureties  on  the  official  bond  of  possession  of  the  assets  and  con- 
the  general  administrator  of  Mobile  verted  them.  Neither  the  adminis- 
county  to  quash  certain  executions  trator  nor  his  sureties,  after  this, 
against  them  and  in  favor  of  cer-  can  be  heard  to  question  the  valid- 
tain  heirs  of  a  decedent  whose  estate  ity  of  the  grant. ' ' 
had  been  administered  by  thdr  « Thompson  v.  Bush,  Neb.,  Dec, 
principal,  on  the  ground  that  the  1902,  92  N.  W.  Bep.  1060. 
decedent  at  the  time  of  her  death 
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of  an  innocent  obligee.^  It  has  been  held  that  sureties  cannot 
take  advantage  of  an  informality  in  the  bond  when  they  have 
been  accepted  and  the  obligee  has  parted  with  valuable  rights 
upon  his  faith  in  the  validity  of  the  bond.^  But  a  surety  is 
held  not  to  be  estopped  by  recitals  in  a  note  purporting  to 
secure  unpaid  purchase  money,  which  he  has  signed,  -appar- 
ently as  principal,  from  showing  that  he  signed  as  surety,  that 
the  creditor  had  knowledge  thereof  and  had  released  him  by 
extending  the  time  of  his  principal^  Sureties  on  an  indemnity 
bond  cannot  question  the  regularity  of  the  judgment  against 
which  they  have  agreed  to  indemnify  the  obligee.® 

§  816.  When  surety  estopped  by  recitals  of  his  obligation.— 

As  a  general  rule,  sureties  are  estopped  to  deny  the  recitals 
contained  in  the  obligation  signed  by  them.  The  sureties 
in  a  bond  which  recites  that  the  principal  is  sheriff  are  es- 
topped from  denying  the  fact,*^  or  showing  that  he  never  took 

Bin   Dolbeer   v.   Livingston,    100  eipal   (a  railroad  construction  com* 

Calif.   617,   35   Pac.   Bep.    328,   de-  pany)    for  land  damages  in  favor 

fendant  signed  a  bond  for  a  charter  of   the    obligee   was   held   binding, 

party,  leaving  blank  spaces  for  the  notwithstanding  irregularities  in  the 

name   of   the   vessel,    the    owner's  proceedings  leading  up  to  the  judg- 

name  and  the  date,  and  delivered  it  ment,  by  reason  of  which  the  judg- 

to  one  Clark,  expecting  that  Clark  ment    might    have    been    reversed, 

would  charter  plaintiff's  vessel,  the  Hunt  v.  Card,  94  Me.  386,  47  AtL 

Farallon,  for  July  8.     Clark,  with-  Rep.  921.    In  English  v.  Grant,  102 

out    any    further    authority    than  Ga.   35,  29   S.   E.   Rep.   157,  Peni- 

might  be  inferred  from  these  facts,  tentiary  Co.  No.  3  as  principal  and 

filled  in  the  blanks  with  plaintiff's  Grant  and  others  as  sureties  were 

name,    ''Farallon"    and    ''July    8,  bound  to  the  state  for  the  hire  of 

1890,"  and  delivered  the  bond  to  certain  convicts  and  English  and 
plaintiff,  who  did  not  know  or  sus-  '  others  gave  to  Grant  their  bond  eon* 

pect  that  the  bond  had  been  signed  ditioned  to  procure  the  release  of 

in  blank.    Being  sued  for  the  money  Grant  as  such  surety,  or  "to  save 

due  for  the  use  of  the  vessel,  it  was  him    harmless   on   account   of   that 

held  that  the  surety  was  estopped  bond."     They  did  not  procure  his 

to  deny  that  the  bond  was  a  valid  release.     The   state,   having   recov- 

instrument.  ered  judgment  against  Grant  on  his 

•  Carnegie,  Phipps  ft  Co.  v.  Hul-  bond,   he  paid.  it.     Held,   that   the 

bert,  70  Fed.  Rep.  209,  16  C.  C.  A.  obligors  on  the  indemnity  bond  were 

498,  36  U.  S.  App.  81.  liable  for  the  amount  paid  by  him, 

7  Buck  V.  Bank  of  Cteorgia,   104  and  were  not  excused  by  irregulari- 

Ga.  660,  30  S.  E.  Rep.  872.  ties   in    the   proceeding    in    which 

s  Thus  a  bond  conditioned  for  the  judgment  was  entered  against  him. 

payment     of     whatever     judgment  •Brown  v.  Grover,  6  Bush  (Ky.) 

might  be  obtained  against  the  prin-  1,    Sq  the  sureties  on  a  bond  which 
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the  oath  of  office,  and  consequently  was  not  legally  sheriff.^  ^ 
The  sureties  in  an  attachment  bond,  which  recites  that  certain 
funds  have  been  seized  on  attachment,  are  estopped  to  deny 
that  fact.^^  Where  a  party  gave  two  sureties  a  writing  which 
stated  that  he  had  received  a  certain  amount  of  yioney  from 
the  principal,  and  provided  that  he  should  save  the  sureties 
harmless  to  that  amount,  it  was  held,  in  a  suit  by  the  sureties 
against  him  on  this  instrument,  that  he  was  estopped  to  deny 
that  he  had  received  such  sum.^^  Parol  evidence  is  admissible 
to  show  that  a  bond  on  its  face,  purporting  to  be  delivered 
absolutely,  was  in  fact  delivered  as  an  escrow.*^  A  statute  pro- 
hibited leases  from  being  made  to  slaves.  A  slave  made  a  lease 
with  surety,  it  being  recited  in  the  lease  that  the  slave  was  a 
free  woman.  Held,  that  the  surety,  when  sued  on  the  lease, 
might  set  up  the  fact  of  slavery  as  a  defense,  and  was  not 
estopped  by  the  lease  to  show  it.  The  court  said:  ''If  it  be 
true  that  it  is  against  the  policy  of  the  law  that  a  slave  should 
rent  a  house  in  the  city  of  New  Orleans,  it  is  obvious  that  a 
contract  of  this  kind  is  radically  null  and  void,  and  that  what- 
ever devices  were  resorted  to  for  the  purpose  of  evading  the 
law  may  be  met  by  parol  evidence,  adduced  even  in  behalf 
of  the  contracting  parties.  The  admission  in  that  contract  of 
lease  that  Mary  Wise  was  a  free  woman  of  color  does  not 
debar  her  co-defendants  from  proving  the  contrary."^* 

recites  that  their  principal  is  treae-  699.     See,  further,  on  this  sabject, 

urer  or  coUeetor  are  estopped  from  Guild    v.    Thomas,    54    Ala.    414; 

denying  that  fact     Hall  ▼.  Brack-  Wright  ▼.  Lang,  66  Ala.  389;  Love- 

ett,  62  N.  H*  609;   Frownfelter  v.  man     ▼.     Taylor,     85     Tenn.     (1 

State,  66  Md.  80.     Sureties  on  an  Pickle)  1. 

ofBlcial  bond  are  estopped  from  deny-  lo  Police  Jury    ▼.    Haw,    2    La. 

ing  the  eligibility  of  their  prindpaL  (Miller)  41. 

Jones  V.  Gallatin  Co.,  78  Ky.  491 ;  ^^  Price  v.  Kennedy,  16  La.  Ann. 

State  V.   Anderson,   16   B.   J.   Lea  78.    In  Dayis  v.  Bickel,  25  Ind.  App. 

(Tenn.)    321;    School   Directors   v.  378,  58  N.  E.  Bep.  207,  the  sureties 

Judice,   39  La.  Ann.  896.     Or  the  on  a  garnishment  bond   were   held 

validity    of   the     bond.      State    v.  estopped  from  setting  up  plaintiff's 

Anderson,  16  B.  J.  Lea  (Tenn.)  321.  failure  to  file  an  affidavit  in  attach- 

Or  that  it  was  properly  executed,  ment  on  account  of  which  failure  the 

State  V.  Cooper,  53  Miss.  615.     Or  writ  was  void, 

the  regularity   of  their  principal's  i^Drury  v.  Pay,  14  Pick.  326. 

election.    lionberger  v.  Krieger,  8r.,  is  Crawford  v.  Foster,  6  Ga.  202. 

88  Mo.  160,  affirming  13  Mo.  App.  i^Levy  v.  Wise,  15  La.  Ann.  38, 

813;  Boone  Co.  ▼.  Jones,  54  Iowa  per  Yoorhies,  J. 
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§817.  MisoeUaneoiu  eases  as  to  evidenee  in  suits  against 
sureties. — ^The  principal  in  an  overdue  note  paid  a  sum  to  the 
creditor,  and  an  agreement  for  extension  was  signed  stating 
that  such  stun  was  paid  on  the  principal  of  the  note.  Held, 
the  sureties  on  the  note  could  not,  in  a  suit  against  them,  show 
that  the  sum  paid  was  on  account  of  interest,  for  that  would 
be  to  contradict  the  writing.^  ^  On  the  same  principle,  where  a 
guaranty,  clear  and  unambiguous  on  its  face,  was  construed 
to  be  not  continuing,  it  was  held  that  it  could  not  be  shown 
by  parol  evidence  that  it  was  intended  to  be  continuing.** 
Where  two  parties  sign  a  note,  in  the  body  of  which  one  is 
described  as  principal  and  the  other  as  surety,  and  one  of  them 
pays  it,  it  may  be  shown  by  parol,  in  a  suit  by  him  against  the 
other,  that  the  note  was  given  for  a  partnership  debt  for  which 
both  were  equally  liable.*'^  In  an  action  on  the  guaranty  of  a 
note  it  is  not  necessary  to  prove  the  signature  of  the  maker. 
It  is  sufficient  if  the  signature  of  the  guarantor  is  proved.*^ 
If  a  promissory  note  payable  to  a  firm,  and  indorsed  by  the 
firm  for  the  accommodation  of  the  maker,  is  in  the  hands  of 
the  maker,  that  is  sufficient  evidence  of  notice  to  a  purchaser 
of  the  note  of  the  fact  of  suretyship.*  •  The  mere  fact  that 
the  holder  of  a  note  presented  it  for  payment  when  due,  and 
caused  it  to  be  protested  and  notice  thereof  to  be  given  to 
the  indorser,  does  not  constitute  prima  facie  evidence  of  the 
use  of  due  diligence  to  collect  the  note.2<>  Where  the  court  in 
which  a  recognizance  is  entered  decides  that  the  principal  does 
not  appear,  the  sureties  therein  cannot  show  in  a  suit  against 
them  that  he  did  appear.^* 

§  818.  mscellaneous  cases  illustrating  the  admissibility  of 
parol  evidence  in  suretyship.— Parol  evidence  is  admissible 
to  prove  that  sureties  had  not  sealed  and  never  authorized  any 
one  to  seal  a  bond.22    So  it  is  admissible  for  the  purpose  of 


«  Hainday  ▼.  Hart,  30  N.  Y.  474. 

16  Hall  V.  Band,  8  Gomu  560. 

17  Pollard  V.  Stanton,  5  Ala.  451. 
i»  Cooper  ▼.  Dedrick,  22  Barb.  (N. 

Y.)  516. 

iBHendrie  v.  Berkowitz,  37  Cal. 
113. 

soBanson  ▼.  Sherwood,  26  Conn. 
436. 

»  People  V.  Wolf,  16  Cal.  385. 


"Town  of  Bamet  v.  Abbott,  53 
Yt.  120.  See  also  United  States 
Fidelity  ft  Guaranty  Co.  v.  Sieg- 
mann,  87  Minn.  175,  91  N.  W. 
Bep.  473,  in  which  ease  defendant 
who  had  signed  an  indemnity  bond 
apparently  as  surety  was  permitted 
to  show  that  his  intention  was  to 
sign  only  as  witness. 
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applying  a  contract  of  guaranty  to  its  subject-matter,^^  and 
to  show  a  waiver  of  protest  by  the  guarantor  of  a  note  without 
release  of  a  prior  indorser.^  But  in  an  action  against  a  surety 
on  a  bond,  evidence  of  his  habits  as  respects  becoming  surety 
held  inadmissible.25  Where  a  surety  testified  that  he  signed 
a  recognizance  only  upon  condition  that  another  should  sign 
as  co-surety,  proof  that  he  signed  because  of  property  turned 
over  to  him  by  the  prisoner,  held  incompetent.^®  In  an  action 
on  an  official  bond,  where  it  is  alleged  that  the  principal  failed 
to  account  for  certain  items,  held,  that  evidence  may  be  intro- 
duced to  prove  that  he  did  not  account  with  reference  to  the 
particular  items.*^  Business  correspondence  from  which  the 
terms  of  a  contract  are  gathered  are  the  best  evidence  as  to 
any  guaranty  implied  therein,  and  if  such  guaranty  is  implied, 
parol  evidence  denying  it  is  held  inadmissible.^^  A  guarantor 
of  the  payment  of  a  debt  when  due  cannot  show  by  parol  that, 
at  the  time  the  guaranty  was  delivered,  it  was  understood 
between  him  and  the  guarantee  that  he  should  be  liable  only 
as  a  guarantor  of  the  collection  of  the  debt.^^  In  an  action 
against  guarantors  of  a  note,  evidence  that  at  the  time  the 
note  was  m&de  it  was  understood  between  the  maker,  guaran- 
tors and  payee  that  the  maker  had  signed  the  same  without 
consideration,  at  the  request  and  for  the  accommodation  of 
the  guarantors,  and  upon  their  promise  that  they  would  take 
care  of  it,  and  pay  it,  held  inadmissible  as  going  to  establish 
at  the  very  making  of  the  note  an  oral  agreement  in  direct 
conflict  with  the  written  guaranty.*^  Where  a  bond  and  agree- 
ment were  independent  of  each  other,  parol  evidence  held  in- 
admissible to  show  that  the  surety's  liability  was  measured 
by  the  agreement.*^  Under  a  plea  of  non  est  factum  in  a  suit 
on  a  bond  evidence  is  admissible  as  to  what  was  said  and  done 

23  Wills  ▼,  Boss,  77  Ind.  1.  a^NeU  v.  Board  of  Trustees,  81 

MZahm  V.  First  National  Bank,  Ohio  St.  15. 

103  Pa.  St  676.  »o  Allen  v.  Bundle,  50  Conn.  9. 

ssTriplett   V.    Goff's   Adm'r,    83  aiTfae  Domestic  Sewing  Machine 

Va.  784.  Co.  v.  Webster  et  al.,  47  Iowa  357. 

2<  Madden  ▼.  State,  35  Kan.  146—  That  parol  evidence  is  admissible  to 

criminal    recognijEance,    note    30,    S  show  surety's  limitation  ot  liability 

825  post.  on  note,  Myers  v.  Fry,  18  111.  App. 

s^Bernhard     ▼.     Wyandotte,     33  74.     Citing  Bobertson  v.   Deather- 

Kan.  465.  age,  82  HI.  511. 

«» Whiting    Co.    t.    White   Lead 
Works,  58  Mich.  29.  j^^j^^ 


§  819  EYIDENGE  AND  PLEADING. 

at  the  time  of  the  signing  of  the  bond.*^    The  surety  may  show 
that  the  note  was  usurious  and  therefore  by  statute  void.^' 

§  819.  lliscdlaneous  presumptions  in  suretyship. — ^In  de- 
termining the  question  of  suretyship,  it  is  held  to  be  presumed 
that  the  court  had  jurisdiction  over  the  principal  before  ren- 
dering judgment.^*  Knowledge  of  suretyship  is  not  presumed 
in  favor  of  the  sureties,  but  must  be  proved.**  All  obligors 
in  a  joint  bond  are  held  presumed  to  be  principals,  except  such 
as  havfe  the  word  ** security"  opposite  their  names.'®  Where 
sureties  undertake  for  the  same  principal  and  for  the  same 
debt,  they  will  be  presumed  to  be  co-sureties,'^  though  an 
accommodation  indorser  is  not  presumed  to  be  a  co-surety  of 
one  who  signs  as  maker  of  a  note,  but  parol  evidence  is  admis- 
sible to  prove  that  he  did  sign  as  co-surety.*®  The  mere  taking 
of  promissory  notes  by  a  creditor  from  a  debtor  held  not  of 
itself  to  create  a  legal  presumption  that  they  were  taken  in 
satisfaction  of  a  previously  existing  indebtedness,  nor  to  estab- 
lish an  agreement  to  give  further  time,  whereby  a  surety  will 
be  discharged.*®  Where  a  surety  pays  a  judgment  against 
himself  and  principal,  and  receives  an  assignment  of  the  same, 
held  to  be  presumed  that  he  paid  the  full  sum  due  at  the  time, 
and  that  the  payment  was  made  on  the  date  of  the  assign- 
ment.*^   Where  signatures  have  been  proved  validity  of  the 

«2  state  V.  Gregory,  132  Ind.  387,  »«  Harper's  Adm'r  v.  McVeigh,  82 

31  N.  E.  Bep.  952.  Va.  761. 

8s  Where  a  statute  makes  a  note  <?  Houch  v.  Graham,  106  Ind.  195. 

which  is  usurious  void  a  surety  on  >«  Knopf  v.  Morel,  111  Ind.  570. 

such  a  note  may  escape  liability  by  <»  Hutchinson    v.    Wordwell,   107 

showing    a    contemporaneous    parol  Pa.  St.  509. 

agreement  to  pay  interest  in  excess  «<>  Searing  v.  Berry,  58  Iowa  20. 

of   the  lawful  rate,   the  effect  of  To  the  effect  that  there  is  no  pre- 

such  evidence  being  to  show  that  the  sumption    that    the    residue    unac- 

note  is  void  and  not  to  vary  or  con-  counted  for  by  a  deceased  executor 

tradict  its  terms.    Boe  v.  Kiser,  62  was  paid  out  in  accordance  with  the 

Ark.  92,  34  S.  W.  Bep.  534,  in  which  terms  of  the  trust,  see  White  v.  Dit- 

case  it  was  held  also  that  a  surety  son,  140  Mass.  351,  4  N.  E.  Bep. 

who   pays  such  a   note  cannot   re-  606.    To  the  effect  that  an  indorse- 

cover  uiider  a  mortgage  indemnify-  ment  upon  a  note  to  the  surety  by 

ing  him.    See  also  Tribke  v.  Nichols,  the  payee  and  possession  of  the  note 

53  Ark.  273,  13  S.  W.  Bep.  796.  by  the  surety  is   presumptive  evi- 

S4  Burke  v.  Pinnell,  93  Ind.  540.  dence  that  the  surety  paid  the  note, 

«»Mullindore   v.   V^ertz,   75   Ind.  see  Waldrip  v.  Black,  74  CaL  409, 

431.  16  Pac.  Bop.  226. 
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seals  will  be  presumed.^^  But  the  seals  on  a  contract  are  not 
adopted  by  the  signers  of  an  unsealed  guaranty  endorsed 
thereon.** 

§820.  Evidence  of  oonversatians— Admissibility  of.— Con- 
versations between  the  principal  and  sureties  prior  to  the  ap- 
proval of  a  bond,  and  without  the  knowledge  of  the  ofiScers 
charged  with  its  acceptance,  held  not  admissible  on  behalf  of 
the  sureties.*^  In  an  action  against  a  surety  upon  a  prom- 
issory note,  the  defense  to  which  was  extension  of  time,  evi- 
dence of  a  conversation  at  the  time  of  delivery  of  the  agree- 
ment for  extension  by  the  holder  to  the  principal,  and  of  a 
conversation  between  them,  before  the  date  of  the  agreement 
and  before  it  was  written,  to  the  effect  that  it  should  become 
binding  only  upon  the  assent  of  the  surety,  held  admissible.** 

41  In  Howgate  v.  United  States,  payment,  two  defendants  holding; 
3  App.  Cas.,  D.  C,  277,  Howgate,  the  bulk  of  the  stock,  verbally 
as  disbursing  ofBlcer  of  the  signal  agreed,  in  February,  1896,  with  the 
service,  was  required  by  his  su-  firm's  traveling  agent,  that  it  would 
perior  to  furnish  bond.  He  fur-  remit  $200  a  month,  that  the  ar- 
nished  a  bond  which  was  delivered  rearage  should  in  no  event  be  in- 
back  to  him  because  some  of  the  creased,  that  an  order  for  $500  of 
sureties  had  failed  to  attach  seals  goods,  already  given,  should  be  ac- 
to  their  names.  Thereafter  he  re-  cepted,  and  that  an  order  then  given 
turned  it  with  a  seal  attached  to  should  be  delivered  in  the  following 
each  signature.  Held,  that  the  sig-  August,  and  upon  the  salesman's 
natures  having  been  proved,  the  representation  that  his  firm  would 
validity  of  the  seals  was  presumed  comply  with  its  part  of  the  contract 
and  that  there  was  no  presumption  signed  and  gave  him  the  following 
of  forgery  or  alteration.  guaranty:  "In  consideration  of 
4s  Spenser  ▼.  Holman,  Wis.,  Feb.,  your  extending  credit  to  Hoffmann 
1902,  89  N.  W.  Bep.  132.  Bros.  Go.  we  hereby  personally  guar- 
ds Harvey  V.  State,  94  Ind.  159.  anty  the  payment  of  all  bills  con- 
Evidence  of  what  the  principal  said  tracted  by  Hoffmann  Bros.  Co." 
to  the  surety  to  induce  him  to  sign.  The  salesman  neglected  to  give  his 
the  obligee  not  being  present,  is  principals  the  precise  terms  of  the 
not  admissible.  Hardwicke  Savings  guaranty  or  of  his  agreement.  It 
Bank  ft  Trust  Go.  v.  Drenan,  71  was  not  accepted  by  them.  They 
Vt.  289,  44  AtL  Bep.  347.  demanded  a  considerable  payment, 
44  Wilson  V.  Powers,  131  Mass.  brought  suit  and  had  a  receiver  ap- 
639.  In  Hoffmann  ▼.  Mayaud  pointed  in  September,  1896,  for  tne 
(Wis.),  93  Fed.  Bep.  171,  35  G.  G.  corporation  and  brought  the  present 
A.  256,  Hoffmann  Bros.  Co.,  a  cor-  suit  on  defendant's  individual  con- 
poration,  being  indebted  about  $17,-  tract  of  guaranty.  Held,  that  the 
000  to  plaintiffs,  a  French  manufac-  trial  court  erred  in  excluding  evi- 
turing  firm,  and  being  pressed  for  denee   of    defendant's   conversatloii 
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On  trial  of  an  action  upon  a  promissory  note,  the  plaintiff  read 
in  evidence  the  note  and  an  indorsement,  '^  Received  October 
15,  1878,  forty  dollars  on  the  within.  P.  G.''  Defendant,  to 
sustain  an  answer  of  suretyship  and  release  by  an  extension 
of  time  given  to  the  principal,  was  held  entitled  to  give  in 
evidence  that  part  of  a  conversation  between  plaintiff  and  a 
competent  witness,  in  which  plaintiff  read  to  him,  and  he  him- 
self read  the  same  indorsement  with  the  added  words,  ''inter- 
est to  February  23,  1879."**^  In  a  suit  on  an  indemnity  bond, 
evidence  of  interviews  between  the  parties  thereto  concerning 
their  respective  interests,  whether  before  or  after  its  date,  held 
admissible.^^  Evidence  as  to  conversations  is  admissible  to 
show  want  or  failure  of  consideration,^^  or  that  in  fact  no 
contract  was  entered  into.^^ 

§  821.  Whether  declarations  or  admissions  by  principal  evi- 
dence against  surety. — ^A  letter  by  the  principal  containing  a 
statement  of  admissions  of  liability  thereon  by  the  surety, 
held  inadmissible  against  the  surety.^®  Testimony  of  a  surety 
that  he  would  not  have  become  such  had  he  known  the  facts 
concealed,  held  admissible.*^^  Whether  the  testimony  of  an 
apparent  principal  that  he  was  a  mere  surety  is  admissible  as 
against  the  estate  of  a  deceased  co-surety,  query.*^^ 


and  verbal  agreement  with  the  trav- 
eling salesman  and  judgment  against 
the  guarantors  was  reversed.  The 
court.  Woods,  J.,  said  (p.  265) : 
"An  agreement  on  the  part  of  the 
creditor  for  general  indulgence  to- 
wards the  debtor,  without  any  defi- 
nite time  being  specified,  with  proof 
of  actual  forbearance  for  a  reason- 
able time,  has  been  held  to  be  suf- 
ficient consideration  for  a  guaranty 
of  the  debt  (citing  the  text),  but 
it  is  equally,  well  settled,  as  the 
authorities  there  cited  show,  that 
forbearance  without  an  agreement 
on  the  part  of  the  creditor  to  for- 
bear will  not  be  deemed  a  sufficient 
consideration. ' ' 

4B  Mennet  v.  Grisard,  79  Ind.  222. 

46  Lee  V.  Wisner,  38  Mich.  82. 

47  Hoffmann   v.    Mayaud    (Wis.)* 


93  Fed.  Rep.  171,  35  C.  C.  A.  266, 
supra,  S  820,  note  44. 

*8  State  V.  Gregory,  132  Ind.  387, 
31  N.  E.  Bep.  952.  Mistake  of  fact 
as  to  subject  matter  of  bond  re- 
leases the  sureties.  Canton  Institu- 
tion for  Savings  v.  Murphy,  156 
Mass.  305,  31  N.  E.  Rep.  285; 
Conant  v.  Newton,  126  Mass.  105. 

49  Root  &  Sons  Music  Go.  v.  Cald- 
well, 54  Iowa  432;  Wells  v.  Kava- 
nagh,  70  Iowa  519. 

60  Remington  Sewing  Machine  Co. 
V.  Kezertee,  49  Wis.  409. 

Bi  In  Chamblee  v.  Pirkle,  101  Ga. 
790,  29  S.  E.  Rep.  20,  a  surety  who 
had  signed  apparently  as  principal, 
and  against  whom  the  payee  had 
recovered  judgment  jointly  with  the 
principal,  was  held  a  competent  wit- 
ness,  in    a   proceeding    under    the 
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§822.  Eyidence  I7  which  fhe  fact  of  suretyship  may  be 
established!  etc. — ^Proof  of  the  guaranty  makes  admissible  with- 
out further  proof  the  instrument  on  which  the  guaranty  was 
indorsed.^  So  proof  of  a  mortgage  is  held  to  make  the  bond 
therein  described  admissible.^  The  corporate  existence  of  a 
foreign  corporation  when  challenged  by  plea  of  nul  tiel  cor- 
poration is  suflSciently  proved  by  proof  of  the  foreign  statute 
and  certificate  of  incorporation  issued  thereunder.'  Where 
exact  accounts  have  not  been  kept  estimates  are  held  admissi- 
ble.* *  *  The  rule  that  parol  evidence  is  not  admissible  to  vary 
or  contradict  the  tenor  of  a  written  instrument  applies  only 
to  the  parties  to  the  instrument."^  Evidence  of  the  attesting 
witness  and  of  the  magistrate  before  whom  the  instrument  was 

statute  to  have  his  saretjship  shown  111.  App.  312,  appellant  became 
by  tbe  record,  to  prove  the  fact  of  surety  for  a  sub-contractor  for  work 
his  suretTship,  *a8  against  the  heirs  on  a  system  of  sewers  in  Peoria, 
of  one  who  had  signed  the  paper  The  sub-contractor  having  default- 
ostensibly  and  actually  as  a  surety,  ed,  the  principal  contractor  finished 
''We  think  that  the  witness  was  the  work,  but  did  not  keep  an  exact 
competent  and  the  evidence  admis-  account  of  the  cost.  Held,  that  the 
sible,"  said  the  court,  ''but  as  to  trial  court  did  not  err  in  admitting 
the  effect  which  it  ought  to  have  evidence  of  estimates  made  by  the 
against  the  estate  of  Cooper  (the  witnesses  of  the  cost  and  expenses 
surety)  we  express  no  opinion  now,  of  such  work.  "The  ultimate  fact 
as  the  question  is  not  made  in  the  to  be  ascertained  was  the  actual 
present  case.  It  may  be  that  the  work  done  and  materials  furnished 
administrators  of  Cooper  will  con-  and  their  reasonable  cost  and  ex- 
tend that  even  if  the  testimony  is  pense,  and  any  evidence  tending  to 
admissible,  it  ought  not  to  affect  show  this  was  proper  to  be  admitted 
their  intestate's  estate,  as  he  signed  and  considered.  A  judgment 
the  note  believing  that  the  plaintiff  against  the  surety  for  $9,718,  the 
in  error  was  a  principal,  and  that  difference  between  the  contract 
the  latter  would  nqw  be  estopped,  price  and  the  actual  cost,  was  af- 
as  against  Cooper's  estate,  to  prove  firmed.  Same  case,  same  title, 
himself  only  a  surety,  and  by  so  176  111.  156,  62  N.  E.  Bep.  938. 
doing  to  throw  half  the  burden  of  In  Becker  v.  People,  164  111.  267, 
the  debt  upon  the  estate."  45   N.    E.    Bep.    500,    debt    on    an 

1  Martin  ▼.  Butler,  111  Ala.  422,  appeal  bond,  the  bond  and  orders  of 

427,  20  So.  Bep.  352.  affirmance  being  in  evidence,  a  wit' 

sLoughridge    v.    North   Western  ness  gave  oral  testimony  as  to  the 

Mutual  Life  Ins.  Co.,  79  HL  App.  amount   due   on    the   bond.     Held, 

223,  225  (foreclosure).  that  though  this  was  error,  it  did 

sCozsent   ▼.   Chicago   Brick   Co.,  no  harm,  and  judgment  affirmed. 

166  m.  213,  46  N.  E.  Bep.  788.  » Harts  v.   Emery,   184  HL   560, 

4  In  National  Surety  Co.  v.  Town-  566,  56  N.  E.  Bep.  865. 
send  Brick  and  Contracting  Co.,  74 
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acknowledged  was  held  sufficient  to  establish  its  execution 
over  the  sworn  denial  of  its  execution.*  Insanity  when  relied 
on  as  a  defence  need  be  proved  only  by  a  preponderance  of  the 
evidence  J  The  words  '*0.  K.  J.  Smith/'  on  a  third  party's 
order  for  goods  was  held  sufficient  evidence  of  a  guaranty.^ 
Suretyship  may  be  proved  by  one  apparently  a  principal  even 
as  against  a  deceased  surety.^  In-  Alabama  where,  in  small 
estates,  the  widow  is  allowed  to  sue  in  her  own  name  upon 
debts  of  her  deceased  husband,  held,  that  the  same  rules  of 
evidence  apply  as  if  she  had  been  duly  appointed  administra- 
trix.^^ The  evidence  must  show  compliance  with  the  terms 
of  the  guaranty.^  ^ 

•  The  Queen  v.  Oheelej,  16  Sup.  by  the  letters  'O.  K.,'  foUowed  by 
Gt.  Canada  306,  an  action  on  a  gov-  defendant's  signature,  that  the 
emment  official's  bond.  In  United  agreed  meaning  of ^ the  letters  and 
States  V.  Boyd,  8  App.  Cas.  (D.  C.)  signature  was  that  the  defendants 
440,  446,  an  action  on  the  official  thereby  became  responsible  for  the ' 
bond  of  a  pension  commissioner,  order  in  case  Washburn  &  Co.  failed 
both  of  the  attesting  witnesses  of  to  pay  and  that  Washburn  ft  Co. 
which  were  dead,  it  was  held  that  had  so  failed."  Held,  that  the  peti- 
the  trial  court  erred  in  admitting  tion  stated  a  cause  of  action  against 
evidence  of  statements  by  one  of  the  guarantors.  ''The  contract  re- 
them  that  one  of  the  signatures  he  lied  on  by  the  plaintiff,  evidenced 
had  attested  was  in  fact  forged,  by  the  letters  'O.  K.'  and  the  sig- 
The  court  should  have  told  the  jury  nature  of  the  defendants,"  said  the 
that  proof  of  the  death  of  the  sub-  court,  ''was  ambiguous,  and  there- 
scribing  witnesses  and  of  their  sig-  fore  parol  evidence  will  be  heard  to 
natures  would  make  a  prima  facie  explain  the  patent  ambiguity  ap- 
case  of  the  due  execution  of  the  pearing  upon  the  paper.  If  the  par- 
bond  by  the  principal  and  all  of  ties  agreed  among  themselves,  as 
the  sureties.  aUeged,    that    this    signature    and 

7Gaar,  Scott  &  Co.  v.  Hulse,  90  these  letters  should  have  a  definite 

111.  App.  548,  at  551,  citing  Her-  meaning  as  between  themselves,  then 

rick   V.   Gary,   83  111.   85;    Buff  v.  the   signature   and   the    letters    so 

Jarrett,  94  111.  475;  Bolfe  v.  Bich;  entered  upon  the  order  would  con- 

149  111.  436,  35  N.  E.  Bep.  352.  stitute  a  contract  between  them,  and 

s  In  Penn  Tobacco  Co.  v.  Leman,  the  defendants  would  be  liable  to  the 

109   Ga.   428,   34   S.   E.    Bep.   679,  plaintiff  if  the  contract  thus  entered 

plaintiff's  petition  stated  that  de-  into  was  of  the  character  alleged  in 

fendant  had   guaranteed   the  order  the  declaration." 
of  Washburn  &  Co.   for   20   boxes        » Chamblee  v.  Pirkle,  101  Ga.  790, 

of  tobacco  upon  plaintiff's  allowing  29  8.  E.  Bep.  20,  note  51,  S  821. 
Washburn  ft  Co.  a  discount  of  "2        loln  Howie  v.  Edwards,  113  Ala. 

cents  per  pound,  that  the  guaranty  187,  20  So.  Bep.  956,  the  widow  of 

referred  to  was  both  oral  and  writ-  the    deceased    payee,    whose    estate 

ten,  the  written  part  being  expressed  had  not  been  administered,  sued  in 
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§  823.  Evidence  of  suretyship— Burden  of  proof— Surety  as 
witness — Competency  of  testimony  for  and  against  sureties. — 
Where  a  note  was  made  by  two  persons,  without  any  designa- 
tion that  one  was  surety,  held,  the  surety  must  prove  his  sure- 
tyship, and  the  plaintiff's  knowledge  of  it,  in  order  to  make 
this  defense  available.^  ^  A  recital  in  a  mortgage  that  the 
grantee  was  surety  for  the  grantor  held  to  be  evidence  of  such 
suretyship  as  to  a  subsequent  mortgage.^  ^  Where  two  joint 
makers  of  a  note  were  sued,  and  one  claimed  to  be  released 
because  a  former  judgment  rendered  upon  such  note  was 
still  subsisting  against  his  co-maker,  held,  the  burden  was 
upon  him.^^  In  an  action  on  a  promissory  note  against  a  prin- 
cipal and  his  surety,  wherein  the  surety  set  up  an  agreement 
between  the  plaintiff  and  principal  for  an  extension  of  the  time 
of  payment,  the  burden  of  proving  the  same  is  on  the  surety.^  ^ 

her  own  name  on  a  note  of  which  had  been  a  tender  of  the  stock  to 
he  was  a  co-maker  and  which  he  the  defendant  and  a  demand  for  the 
claimed  to  have  made  as  surety,  the  par  value  of  the  same,  if  not  within 
suit  being  brought  under  a  statute  90  days  from  the  date  of  the  con- 
authorizing  the  widow  to  sue  where  tract,  at  least  before  the  suit  was 
the  estate  consisted  of  less  than  a  brought,"  and  that  the  defendant 
specified  amount  of  real  and  per-  was  not  liable  for  loss  caused  by 
sonal  property.  It  was  held  that  depreciation  in  the  market  price  of 
the  widow  in  such  case  sued  as  rep-  the  stock  under  the  terms  of  his 
resentative  of  the  deceased  and  that  guaranty. 

the  defendant  was  therefore  incom-        12  Williams  v.  Scott,  83  Ind.  405. 

potent  to  testify  as  to  transactions  Holding  that  if  a  surety  fails  to  es- 

with  the  deceased.  tablish  his  suretyship  at  the  trial,  he 

11  In   Morris  v.   Yeach,   111   Ghi.  cannot  afterwards  set  up  such  de- 

435,  36  8.  E.  Bep.  753,  Morris  sold  fense,  see  Gatewood  v.  Leak,  99  N. 

to  Yeach  twelve  shares  of  stock  and  C'^ST,     To  the  effect  that  in  an 

in  writing  obligated  himself  to  pay  action  to   determine  a  question  of 

to   Yeach   ''one   hun$lred   cents   on  suretyship    the   plea   of   infancy  is 

the  dollar  on  said  shares  cash  with-  bad,   see    Dewitt    v.    Boring,    123 

in  90  days  from  the  date  of  this  Ind.  4,  23  N.  E.  Bop.  1085. 
agreement     and     guaranty,"     and        isKrutsinger  v.  Brown,   72   Ind. 

agreed   to   hold   Yeach    ''harmless  466. 

from  any  liability  on  said  stock  and        ^^  Bobinson  v.  Snyder,  97  Ind.  56. 

from  any  loss  or  damage  or  liabil-  See,  further,  as  to  burden  of  proof, 

ity  whatever    as    a    stockholder."  Love  v.  Lamar,  78  Ga.  323.  ^ 

Held,  that  "in  order  for  the  plain-        ib  Barclay  v.  Miers,  70  Ind.  346. 

tiffs  to  recover  for  a  breach  of  the  And  as  to  what  must  be  proved  to 

understanding  first  mentioned,  it  is  sustain  this  defense,  see  Underwood 

absolutely      necessary      that     they  v.  Sample,  70  Ind«  446. 
should  aUege  and  prove  that  there 
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In  a  suit  by  a  building  association  against  a  surety  upon  a 
bond  given  to  said  association,  the  surety  defended  on  the 
ground  that  he  ha4  made  a  parol  agreement  with  the  agent 
of  the  association  whereby  he  was  to  be  released  from  liability 
in  the  event  of  a  certain  contingency.  Held,  that  the  burden 
was  on  him  either  to  show  that  the  agreement  was  made  with 
the  knowledge  of  the  officers  of  the  association,  or  that  he  was 
acting,  at  the  time,  within  the  scope  of  the  authority  confided 
to  him  by  the  board  of  directors.**  In  an  action  by  the  holder 
of  a  note  against  an  administrator  of  the  deceased  debtor,  the 
sureties  to  the  note  are  held  to  be  competent  witnesses  to  prove 
its  execution  by  the  principal.**^  In  an  action  against  a  surety 
on  a  promissory  note,  held,  that  the  wife  of  the  principal 
maker  thereof  is  not  a  competent  witness  to  testify  in  favor 
of  the  surety  to  show,  for  example,  payment  of  the  note  by 
her  husband.^8  The  testimony  of  a  witness  (since  deceased) 
taken  in  the  probate  court,  on  an  accounting  there  had,  can- 
not be  given  in  evidence  against  the  sureties  in  an  action  on 
the  administration  bond,  when  they  were  not  parties  to  such 
accounting.*® 

§  824.  Other  cases  as  to  evidence— Burden  of  proof. — ^It  is 

error  to  admit  evidence  that  one  of  two  co-sureties  is  rich,  the 
other  poor.20  Where  the  signature  of  a  surety  is  misplaced 
it  is  a  question  of  fact  for  the  jury  whether  the  party  intended 
to  sign  as  surety  or  principal.^*  Held,  that  the  execution  of 
a  bond  need  not  be  proved  unless  it  is  put  in  issue  by  a  plea 
of  non  est  factum.^^    A  guardian  is  held  not  disqualified  to 

i«Ga8B  ▼.  Citizens'  Bldg.  &  Loan  51  Tex.  322.    See,  on  the  subject  of 

Ass'n,  95  Pa.  St.  101.  the  admissibility  of  admissions,  Gil- 

iTBobinson  v.  Bobinson,  20  S.  G.  mar's  Adm'r  ▼.  Baker's  Adm'r,  24 

567.     As  to  when  testimony  of  a  W.  Ya.  72.    As  to  the  evidence  and 

surety  as  to  declarations  of  his  prin-  proof  of  the  record  in  a  suit  upon  a 

dpal,  made  to  him  at  the  time  he  bond,  see  Leak  v.  Govington,  99  N. 

became   such   surety,   is   admissible,  G.  559.     As  to  what  evidence  was 

see  Hicketts  v.  Harvey,  78  Ind.  152.  held  inadmissible  in  a  suit  against 

isGraig   v.    Miller,^  34   111.   App.  the  sureties  to  a  bond,  see  Bounsa- 

325,  adhering  to  16  III.  App.  133.  veU  v.  Wolf,  47  Wis.  353. 

i»  Fellers  v.  Davis,  22  S.  G.  425.  20  Deposit  Bank  v.  Peak,  23  Ky. 

Holding  that  if  a  defalcation  of  an  Law  Bep.  19,  62  S.  W.  Bep.  268. 

officer   has   been   sufficiently   estab-  sipolachek  v.  Lucas,  Wis.,  April, 

lished,  it  is  immaterial  whether  dec-  1902,  90  N.  W.  Bep.  175. 

larations  of  the  officer  were  correct-  32  State  v.  Duvall,  83  Md.  123,  34 

ly  admitted,  see  Dignan  v.  Shields,  Atl.  Bep.  831. 
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§824 


testify  that  a  deceased  vendor  knew  that  the  property  was 
being  bought  with  the  ward 's  money  but  his  surety  is  disquali- 
fied.** Tlie  court  records  of  another  state  are  held  not  con- 
clusive evidence  of  the  facts  therein  found,  it  is  for  the  jury 
to  find  the  facts.*^  Under  most  of  the  statutes  the  original 
administration  bond  need  not  be  accounted  for  before  a  copy 
thereof  is  admissible.**^  Under  the  Nebraska  Code  evidence  of 
payment  is  admissible  under  the  general  denial  in  an  action 
against  the  sureties  on  an  ofiicial  bond.*^  When  suretyship 
is  denied,  it  is  held,  the  burden  of  proof  is  upon  the  plaintiff.*'' 

2S  Crawford  v.  Parker,  96  6a.  156,  as  a  witness.  Hidell  t.  Dwinall,  89 
23  S.  E.  Bep.  196,  was  a  suit  to  Ga.  532.  It  is  argued  in  a  reply 
establish  the  rights  of  two  minors    to  this,  that  as  the  guardian  is  in- 


in  certain  land  which  their  guardian 
had  bought  in  his  own  name  with 
their  money  from  a  vendor  who  was 
dead  at  the  time  of  the  suit.  It 
was  held  that  the  surety  on  the 
guardian's  bond  was  not  a  compe- 
tent witness  to  prove  that  the  de- 
ceased vendor  knew  that  the  land 
was  being  bought  with  money  be- 


solvent  and  nothing  can  be  collected 
from  him  if  a  judgment  should  be 
obtained  against  him  by  the  admin- 
istrator of  Parker  (the  vendor)  his 
real  interest  is  with  the '  children, 
and  there  is  a  greater  inducement 
for  him  to  testify  in  their  behalf 
than  in  behalf  of  the  defendant. 
We  do  not  think  this  takes  the  case 


longing  to  the  wards  because  he  was    out  of  the  rule  above  stated. ' ' 


interested     in     showing     that    the 
guardian   had   not   misappropriated 


«*In  Crawford  v.  Pyle,  190  Pa. 
St.  263,  42  Atl.  Bep.  687,  a  guar- 


the  wards'  money.     But   that   the    antor  of  a  Kansas  mortgage  who 


guardian    himself    was    competent. 
"As   guardian,"    said    the    court. 


was  sued  in  Pennsylvania  sought  to 
escape  liability  by  introducing  the 


''he  was  liable  to  his  wards  for  any  record  of  a  foreclosure  proceeding 
devastavit  he  might  commit  in  the  in  Kansas  showing  that  plaintiff 
management  of  their  estate.    If  he    had  bought  the  property  at   fore- 


misapplied  any  of  their  funds  in 
purchasing  property  in  his  own 
name,  and  the  vendor  had  notice 
that  the  money  used  for  this  pur- 


closure  sale  for  the  full  amount  of 
the  mortage  indebtedness.  The 
plaintiff  denied  all  knowledge  of 
any  such  suit.    Held,  that  the  record 


pose  belonged  to  the  trust  estate,    was  not  conclusive,  but  it  was  for 
the   wards  are  entitled   to   recover    the  jury  to   determine  whether  or 


the  same  from  the  vendor;  and  if 
the  money  thus  misappropriated  is 
recovered  from  the  vendor,  he  can 
sue  and  recover  the  same  from  the 
guardian.  So  that  the  guardian  is 
liable  in  either  case.  It  seems  to 
us,  therefore,  that  his  interest  is 
evenly  balanced.  Being  liable  in 
either  event  to  the  one  or  the  other, 
his  interest  does  not  disqualify  him 


not  the  plaintiff  had  brought  or 
authorized  the  Kansas  suit.  See  § 
806. 

SBBichardson  v.  Whitworth,  103 
Ga.  741,  30  S.  E.  Bep.  573. 

a«  Barker  v.  Wheeler,  62  Neb.  150, 
87  N.  W.  Bep.  20. 

27  Action  on  a  note  by  payee 
against  four  makers,  two  of  whom 
defended  on  the  ground  that  they 
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§  826.  Status  of  a  surety  who  has  been  fully  indenmifled.— 

Evidence  is  admissible  to  show  that  a  surety  has  been  indem- 
nified. When  a  surety  has  been  fully  indemnified  by  or  in  be- 
half of  the  principal  he  is  no  longer  the  favorite  of  the  law;  he 
has  lost  his  distinctive  character  as  a  surety,  has  become  a 
mere  figurehead  and  is  so  far  identified  with  the  principal  that 
he  cannot  make  any  defense  that  the  principal  could  not 
make.  If  the  principal  and  the  creditor  alter  the  terms  of 
the  contract  he  is  not  thereby  released.^  *'He  is  not  released 
by  any  indulgence  granted  by  the  creditor,  nor  by  any  negli- 
gence on  his  part  in  regard  to  the  collection  of  the  collateral 
securities  assigned  to  him  by  the  principal  debtor.  •  •  The 
authorities  on  this  subject  go  very  far.  •  •  Payment  to 
the  surety  by  the  principal  is  the  most  ample  indemnity  that 
could  well  be  made,  for,  with  the  money  in  his  hands,  the 
surety  is  absolutely  safe  from  loss,  and  no  act  that  the  credi- 
tor can  do  can  injure  him. '  '29  The  principal  in  a  criminal  bail 
bond  escaped.  His  father  had  fully  indemnified  his  surety  by 
depositing  cash  with  the  principal's  attorney.  Held,  that  when 
the  surety  was  sued  by  the  informant  under  a  statute  that  al- 
lowed the  informant  to  recover  the  penalty  of  the  bond,  he 
could  not  defend  on  the  ground  that  the  statute  was  uncon- 
stitutional. Speaking  of  the  surety,  the  court  said:  ''He  is 
nominally  only  the  defendant.  The  real  defendant  is  the  prin- 
cipal on  the  bond,  and  the  real  security  of  the  bond  is  the 
money  of  the  principal  on  deposit  in  the  hands  of  his  counsel 
to  await  the  determination  of  the  cause.  •  •  A  criminal 
who,  convicted  of  crime,  appeals  from  the  sentence,  and  pend- 
ing his  appeal  escapes  from  custody  and  is  at  large,  has  no 
standing  in  the  appellate  court  for  the  hearing  and  considera- 
tion of  his  appeal.  •  •  The  principle  is  applicable  here. 
This  man  secured  his  release  from  custody  under  a  criminal 
charge  on  a  bail  bond.    He  does  not  deny  the  bond  was  given 

were  sureties  and  had  been  released  April,  1902,  no  official  report,  67  8. 

by  a  binding  agreement  to  extend  W.  Hep.  819,  23  Ky.  Law  Bep.  2441. 

the  time.     The  suretyship  and  the  ss  Moore  v.  Paine,  12  Wend.   (N. 

agreement   for   extension   were    de-  Y.)   123,  126. 

nied.     Held,   that  'Hhe  burden  of  s«  Elliott,  J.,  in  Grim  v.  Fleming, 

proof  was  on  plaintiff  and  he  should  101  Ind.  154,  159,  citing  Story  £q. 

have  been  allowed  the  concluding  Jur.,  S  502b,  10th  ed.,  and  the  text, 
argument."  Stepp  ▼.  Hatcher,  Ky., 
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• 

and  that  he  secured  his  liberty  thereby.  But  when  sued  for 
the  amount  thereof  he  sets  up  the  unconstitutionality  of  the 
law  under  which  he  is  proceeded  against  on  the  bond.  He 
might  perhaps  raise  this  defence  if  present.  As  a  fugitive  he 
cannot.  His  surety,  only  nominally  a  defendant,  as  here  dis^ 
closed,  certainly  cannot  raise  it.    •    •     "  *^ 

§  826.  Effect  of  settlements,  releases,  receipts,  discharges- 
Settlements  of  postmasters. — Settlement  with  and  discharge  of 
a  government  ofiScial  does  not  release  his  surety  as  to  defalca- 
tions subsequently  discovered  unless  the  surety  has  been  preju- 
diced by  such  settlement.*  The  surety  of  an  executor  is  not 
bound  by  any  settlement  of  his  principal  with  the  court  unless 
it  is  a  final  settlement.^  A  release  or  receipt  may  be  shown  to 
have  been  obtained  by  fraud  or  to  be  erroneous.^  And  the  final 

><>  Louisiana  Soeiety  for  Preyen-  of  the  first  settlement  of  his  prin- 
tion  of  Cruelty  to  Children  v.  cipal's  accounts,  and,  in  the  absence 
Moody,  52  La.  Ann.  1815,  28  So.  of  evidence  that  he  had  such  knowl- 
Bep.  224,  Blanchard,  J.  See  also  edge  and  had  been  prejudiced  by 
S  610,  note  9,  S  745,  note  42.  In  reliance  thereon,  it  was  held  that  he 
Madden  v.  State,  35  Kans.  146,  was  not  discharged, 
criminal  bail  testified  that  he  2  People  y.  Huffman,  182  IlL  390, 
signed  the  bail  bond  ($1,000)  in  409.  Because  (p.  409)  ''until  a 
blank  and  gave  it  up  upon  condition  final  settlement,  if  it  appear  there 
that  another  should  sign  before  de-  be  omissions  or  mistakes  in  the  re- 
livery.  Held  that  evidence  was  ports  theretofore  made,  that  court 
competent  in  reply  to  this  that  the  may  correct  such  mistakes,  as  may 
consideration  for  signing  was  the  also  be  done  by  any  court  to  which 
delivery  to  him  by  the  prisoner  of  an  appeal  may  be  taken. ' '  In  Chase 
41  head  of  cattle,  $175  in  county  v.  Wright,  Iowa,  May,  1902,  90  N. 
scrip  and  $500  in  cash.  W.  Bep.  357,  it  was  held  that  a  find- 

1  In  Moses  v.  United  States,  166  ing  against  a  guardian  is  conclusive 

U.  S.  571,  41  L.  Ed.  1119,  17  Sup.  on  the  surety  on  his  official  bond, 

Ct.  Bep.  682,  affirming  3  App.  D.  C.  notwithstanding     that     an     appeal 

277,  a  disbursing  signal  officer  set-  from  such  finding  is  pending, 
tied  his  accounts  with  the  govern-        « In  Qillett  v.  Wiley,  126  111.  310, 

ment,  a  smaU  balance  was  paid  tb  a  guardian  procured  his  ward,  who 

him  and  he  was  discharged.     Sub-  was  then  of  age,  by  fraud  to  sigjh 

sequently  his  accounts  were  restated,  a  receipt   for  the   full   amount   of 

showing  a  balance  of  over  $100,000  money  in  the  guardian's  hands,  and 

due  from  him,  and  for  that  balance  upon  that  receipt  procured  his  dis- 

judgment     was     obtained     against  charge  as  guardian  and  a  release  of 

him.    The  surety  on  his  official  bond  a  mortgage  on  his  real  estate  by 

was  dead  at  the  time  of  the  trial  which   the   surety   on   his   bond   aa 

and  it  was  held  that  there  was  no  guardian  was  secured.    It  was  held 

proQumptioa  that  he  had  knowledge  that  the  ward  was  not  estopped  to 
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settlement  of  a  guardian  with  the  Probate  Court  is  held  not  con- 
clusive on  the  sureties  if  it  appears  from  the  records  of  that 
court  that  it  is  erroneous  or  if  it  be  shown  that  that  court  had 
no  jurisdiction.*  Settlements  between  the  postmaster  general 
and  a  postmaster  are  held  not  to  be  conclusive  either  as  to  the 
postmaster  or  the  sureties  on  his  official  bond.^  It  seems  that 
certificates  of  such  settlements  are  admissible  as  evidence  only 
of  the  showing  made  by  the  government  records ;  they  are  not 
admissible  in  so  far  as  they  consist  of  statements  of  opinion  by 

compel  the  surety  to  make  good  the  that  the  order  of  the  Probate  Court 
guardian's     deficiency.        That     a  was  void  in  so  far  as  it  related  to 
guardian    has    power   to    release   a  these  items,  but  valid  as  to  the  rest 
guarantor  on  a  note  belonging  to  (pages   211,   224).     Judgment   for 
the   ward's    estate,    see   Ditmar   v.  plaintiff     was     therefore    reversed. 
West,   7  Ind.  App.  637,  35  N.  E.  Compare  Nevitt  v.  Woodburn,   160 
Kep.  47.  lU.  203  at  210,  43  N.  B.  Eep.  385, 
4  People  V.  Seelye,  146  HI.  189,  32  affirming  56  lU.  App.  346.    In  this 
N.  E.  Bep.  458,  was  debt  on  the  case  a  decree  was  entered  in  1888 
bond  of  the  guardian  of  a  minor,  against  an  executor  who  had  been 
The  plaintiff  offered  in  evidence  the  removed    in    1882    for    misconduct, 
bond  and  an  order  of  the  Probate  finding  that  there  was  due  from  him 
Court   referring   to   the   guardian's  to  the  estate  $1,841.    Held  that  the 
account  and  requiring  the  guardian  surety  on  his  bond  was  concluded  by 
to  pay  $55,141.10  to  his  ward  within  this  finding.     <  <  The  liability  of  a 
30  days  and  showed  non-compliance  surety     upon      an      administration 
with   that   order.     The    defendants  bond,"  said  the  court,  ''is  fixed  by 
offered  in   evidence  the   guardian's  the  judgment  against  his  principal; 
accounts.      The    court    ordered    the  and  this  is  so  by  reason  of  the  terms 
jury  to  find  for  the  plaintiff  in  the  of    his     obligation.       *       *       The 
amount   stated   with  interest   from  judgment  against  the  principal  in 
the  date  of  the  order.     Held,  per  such  case  is  res  judicata  and  cannot 
Bailey,  J.,  that  the  account  referred  be  collaterally  attacked  in  an  action 
to    in    the    Probate    Court's    order  on  the  bond." 
could  be  examined  for  the  purpose        "  in  Jaedecke  v.  United  States,  85 
of  determining  whether  or  not  the  Fed.  Bep.  372,  29  C.  C.  A.  199,  56 
Probate  Court  had  jurisdiction   to  U.  S.  App.  409,  it  was  held  that  the 
enter  that  order,  and  upon  examin-  postmaster  general's  disallowance  of 
ing   it   the    court    found    that    the  a     postmaster's     commissions,     for 
guardian  had  charged  himself  with  making    false    returns    of    business 
items     of     $21,700,     $12,000     and  transacted,  is  only  prima  facie  evi- 
$953.84    arising    from    the    ward's  dence  that  the  postmaster  is  not  en- 
sale  of   his  property   after  he  be-  titled  to  the  full  amount  of  his  eom- 
came  of  age.    It  was  held  that  the  missions  and  in  a  suit  on  his  official 
guardian    became    accountable    for  bond  it  is/ competent  for  the  poet- 
these  it^ns  not  as  guardian  but  as  master  to  show  that  his  retnma  were 
trustee  or  creditor  to  the  ward  and  made  correctly. 
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a  govemment  ofScial  as  to  whether  the  postmaster  is  in  de- 
fault or  not.®  They  are  admissible  only  by  force  of  the  statute 
and  must  conform  to  the  requirements  thereof  J  They  are  not 
conclusive,  of  course,  and  may  be  shown  to  be  erroneous.® 


0  In  United  States  v.  Case,  49  Fed. 
•Kep.  270  (U.  S.  D.  C,  N.  Y.),  an 
action  on  the  official  bond  of  a 
postmaster  to  recover  for  an  alleged 
deficit  in  the  postmaster's  accounts, 
the  goyemment  offered  in  evidence 
only  a  duly  certified  copj  of  state- 
ments of  the  postmaster's  accounts 
showing  the  alleged  deficit,  where- 
upon the  court  directed  a  verdict 
against  the  defendants.  Held  on 
motion  for  new  trial  that  the  evi- 
dence was  insufficient  to  sustain  the 
verdict.  ''The  accounts  offered  in 
evidence  by  the  plaintiff  bring  the 
defendants  into  debt,"  said  the 
court,  "because  the  officials  of  the 
post  office  department  have  charged 
the  defendants  in  gross  with  'com- 
missions illegally  claimed'  and 
'property  illegally  retained,'  with- 
out a  word  of  proof,  so  far  as  the 
records  show,  to  sustain  the  charges. 
These  officials  have  tried  the  ques- 
tion at  issue  between  the  depart- 
ment and  the  postmaster,  found 
him  guilty  of  malfeasance,  assessed 
the  damages  against  him  and  certi- 
fied their  findings.  *  *  If  this 
sweeping  and  arbitrary  power  is 
conceded  to  the  officers  of  the  de- 
partment they  could  just  as  well 
have  made  the  deficiency  twice  or 
three  times  as  great  as  it  is.  They 
have  only  to  make  a  charge,  no  mat- 


and  irrevocably,  questions  of  fact 
upon  ex  parte  and  hearsay  state- 
ments, *  •  If  the  original  of  a 
paper,  book  or  account  is  evidence, 
a  copy  properly  certified  is  equally 
admissible.  It  was  not  the  inten- 
tion of  Congress  to  admit  incompe- 
tent evidence  under  the  guise  of  a 
certificate."     Citing  cases. 

TEwing  v.  United  States,  3  App. 
Cas.  (D.  C.)  353,  action  on  the  of- 
ficial bond  of  disbursing  clerk  of 
department  of  justice.  Held  that 
records  of  that  department  are  not 
admissible  in  evidence  unless  certi- 
fied under  the  seal  of  the  depart- 
ment in  accordance  with  the  Sec.  886 
Revised  Statutes  U.  S.  In  United 
States  V.  BobysheU  (D.  C,  E.  D. 
Pa.),  73  Fed.  Bep.  616,  it  was  held 
that  in  a  suit  on  the  official  bond  of 
the  superintendent  of  the  Philadel- 
phia mint  founded  on  his  alleged 
failure  to  keep  safely  certain  prop- 
erty entrusted  to  his  care,  a  certifi- 
cate from  the  treasury  department 
showing  a  deficiency  is  not  admissi- 
ble under  the  statute  (Sec.  886  Bev. 
Stat.  U.  S.)  relating  to  suits  found- 
ed on  the  "delinquency  of  a  revenue 
officer,  or  other  person  accountable 
for  public  money." 

6  In  Norton  v.  United  States,  81 
Fed.  Bep.  819  (C.  C.  A.),  an  action 
on  the  official  bond  of  a  postmaster. 


ter  how  unfounded  it  may  be,  and  it  was  held,  reversing  the  C.  C,  that 

have  it  certified,  and  the  postmaster  evidence  is  admissible  to  show  that 

and  his  bondsmen  are  without  rem-  the  balances  shown  to  be  due  from 

edy.     *     *     It  was  not  the  inten-  the  postmaster   to   the   government 

tion  of  the  law  that  executive  of-  are  made  up  of  moneys  that  never 

ficers   should   be   clothed   with   the  came  into  the  hands  of  the  postmas- 

power  thus  to  usurp  the  province  of  ter  at  all.     Such  evidence  is  not  a 

court  and  jury  and  to  decide,  finally  "claim     for    credit"    within     the 
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§  827.  Whether  surety  can  recover  back  money  wrongfully 
paid. — Where  a  surety,  by  mistake  as  to  his  liability  under  the 
law,  but  with  knowledge  of  the  facts,  makes  good  a  default 
on  the  part  of  his  principal,  for  which  he  was  not  chargeable, 
it  has  been  held  that  he  cannot  recover  back  his  money  in  the 
absence  of  a  showing  of  fraud  or  undue  advantage  taken  by 
the  person  to  whom  the  money  was  paid.  Ten  sureties  made 
themselves  responsible  to  the  amount  of  $10,000  for  money 
that  Pullen  should  borrow  on  his  note  to  operate  a  mill.  A 
bank  loaned  money  on  the  strength  of  the  contract  of  surety- 
ship, and,  with  full  knowledge  of  the  purpose  to  which  the 
sureties  intended  the  money  to  be  put,  prevailed  upon  Pullen 
to  use  it  in  payment  of  his  previous  indebtedness  to  it.  Pullen 
failed  to  pay  his  note  to  the  bank  and  some  of  his  sureties  with 
knowledge  of  the  facts  paid  it.  Held,  by  a  divided  court,  that 
they  could  not  recover  back  their  money.®  It  has  been  held 
that  the  sureties  on  the  ofScial  bond  of  a  United  States  consul 
are  liable  for  excess  compensation  paid  to  him  by  mistake.^^ 

§  828.  Miscellaneous  cases  relating  to  sure^hip.— A  surety 
cannot  defend  on  the  ground  that  the  obligee  in  the  bond  has 
been  convicted  of  murder  in  another  state  and  sentenced  to 
death.*  ^  Where  a  bond  is  given  to  indemnify  the  obligee 
against  amounts  paid  in  settlement  of  claims  in  a  railroad  re- 
organization, the  obligee  must  show  that  the  amounts  paid 
were  reasonable  or  authorized  by  the  sureties.*  ^    There  is  noth- 


meaning  of  Sec.  952  U.  S.  Bey.  Stat., 
vhich  provides  that  in  such  cases 
claims  for  credits  must  first  be  pre- 
sented to  the  sixth  auditor  and  be 
hj  him  wholly  or  in  part  disallowed 
before  evidence  can  be  received  con- 
cerning them. 

0  Hall's  Executor  v.  Farmers' 
Bank,  K7.,  Nov.,  1901,  no  offl.  re- 
port, 65  S.  W.  Eep.  365,  23  Ky. 
Law  Bep.  1450.  Citing  Storrs  v. 
Barker,  6  Johns.  Ch.  (N.  Y.)  169, 
10  Am.  Dec.  316,  per  Kent,  C;  Un- 
derwood V.  Brockman,  34  Ky.  317, 
29  Am.  Dec  414;  Titus  v.  Boches- 
ter  German  Insurance  Co.,  97  Ky. 
567,  31  S.  W.  Bep.  127,  28  L.  B.  A. 
478,  53  Am.  St.  Bep.  426.    Compare 


Gano  V.  Farmers'  Bank,  103  Ky. 
508,  45  S.  W.  Bep.  519,  20  Ky.  Law 
Bep.  197,  a  case  growing  out  of  the 
same  transaction. 

10  United  States  v.  Bee,  54  Fed. 
Bep.  112,  4  C.  C.  A.  219,  7  U.  S. 
App.  459. 

11  Wilson  V.  King,  59  Ark.  32,  26 
S.  W.  Bep.  18,  in  which  case  court 
held  it  to  make  no  difference  that 
the  plaintiff  in  a  suit  on  a  bond 
had  been  convicted  of  murder  and 
sentenced  to  death  in  Tennessee. 
See  Davis  v.  Laning,  18  L.  B.  A.  82. 

12  St.  Paul  Title  &  Trust  Co.  v. 
Sabin,  112  Wis.  105,  87  N.  W.  Bep. 
1109. 
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ing  to  prevent  one  surety  from  buying  at  an  execution  sale  of 
his  co-surety's  property  upon  a  judgment  recovered  in  a  suit 
upon  the  bond.^*  Defendant  in  replevin  suit  need  not  in- 
quire into  sufficiency  of  bond  until  he  has  need  to  bring  suit 
upon  it.^^  It  is  held  that,  under  the  common  law,  a  corpora- 
tion in  failing  circumstances  may  prefer  its  creditors  whose  ac- 
counts are  guaranteed  by  its  stockholders.^^  Like  a  mort- 
gagor, the  guarantor  of  an  indebtedness  secured  by  mortgage 
cannot  obtain  a  lien  superior  to  that  of  the  mortgagee,  or 
holder  of  the  mortgage  indebtedness,  by  buying  the  mort-  " 
gaged  property  at  tax  sale.^®  Until  he  has  paid  the  principal's 
debt  a  surety  cannot,  under  the  United  States  Bankrupt  Act  of 
1898,  petition  to  have  his  principal  adjudged  a  bankrupt." 

§  829.  Pleading  in  suretyship  cases— Theory  of  the  case — 
Parties. — Questions  of  pleading  and  practice  have  been  spoken 
of  incidentally  in  the  various  chapters  and  it  remains  now  to 
make  use  of  decisions  on  those  subjects  that  perhaps  might 
with  greater  appropriateness  have  been  used  elsewhere.  The 
breach  of  a  contract  of  suretyship  usually  gives  rise  to  a  cause 
of  action  by  the  obligee,  or  creditor  against  the  surety.  The 
exception  to  this  general  statement  is  perhaps  limited  to  in- 
junction and  some  other  bonds  required  by  orders  entered  in 
chancery  proceedings  and  to  stipulations  in  admiralty.  As 
already  stated  elsewhere,  a  court  of  chancery  has  the  power 
by  the  mere  entry  of  an  order  to  exonerate  the  surety  on  a 
bond  that  it  has  required,  from  all  liability  to  the  obligee. 
When  such  an  order  has  been  entered,  the  bond  is  wiped  out, 
there  is  no  cause  of  action,  there  can  be  no  recovery  no  matter 
how  great  the  damage  may  be.^^    Assuming  that  there  is  a 

18  Bacon    ▼•    Early,    Iowa,    May,  ^^  Phillips  y.  Dreber  Shoe  Co.,  112 

1902,  90  N.  W.  Bep.  353.  Fed.    Bep.   404.     Following   In   re 

i«  Mayer  v.  People,  190  DL  109,  Biker,  18  Natl.  Bankr.  B.  393,  Fed. 

at  115.  Gas.  No.  11833. 

IB  Blair  v.  Illinois  Steel  Co.,  159  isBussell  t.  Farley,  105  U.  S.  433, 

Dl.  350,  42  N.  E.  Bep.  895,  revere-  26  L.  Ed.  1060.    In  Baer  ▼.  Fidelity 

ing  Oa)onnell  ▼.  Dlinois  Steel  Co.,  Deposit  Co.    (Fla.),  130  Fed.  Bep. 

53  111.  App.  314.  94,  the  court  vacated  an  order  ap- 

i«  Concordia  Loan  ft  Trust  Co.  v.  pointing  a  receiver  on  condition  that 

Parrotte,  62  Neb.   629,   87  N.  W.  Baer  deposit  $45,000  in  bank  and 

Bep.  348;   Howard  Investment  Co.  on  further  condition  that  Baer's  ad- 

v.  Benton  Land  Co.,  5  Kans.  App.  versary    give    bond    conditioned    to 

716,  46  Pac  Bep.  989.  pay  to  him  ''all  such  damages  as 
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broken  contract  of  suretyship,  express  or  implied,  giving  rise 
to  a  cause  of  action,  the  first  and  most  important  consideration 
is,  upon  what  theory  a  recovery  shall  be  asked.  The  law  as- 
sumes that  the  man  who  comes  into  court  knows  what  he  is 
after  and  knows  upon  what  grounds  he  is  entitled  to  it.  It 
obliges  him  to  state  both,  and  insists  that  he  shall  not  be  per- 
mitted to  change  his  theory  after  his  adversary  has  acted  upon 
his  statement  of  it.  Upon  the  right  theory  a  recovery  may  be 
had.  Upon  the  wrong  theory  often  there  can  be  no  recovery 
at  all.^®  Upon  a  mistaken  theory,  plaintiff  may  needlessly  hand- 
icap himself  by  assuming  a  burden  of  proof  that  properly  be- 
longs to  the  defendant  and  failing  to  sustain  it  may  be  lost.^^ 

the  court  may  determine"  he  m&j  tiff's  theory  that  a  surety's  settle- 
have  already  sustained,  or  may  here-  ment  of  a  claim  against  him  was 
after  sustain,  by  reason  of  his  mak-  induced  by  a  fraudulent  concealment 
ing  such  deposit.  The  suit  in  which  of  facts  was  held  not  supported  by 
the  bond  was  given  was  determined  the  evidence. 

partly  in  favor  of  Baer  and  mostly  «>  In  Musser  v.  Maynard,  55  Iowa 
against  him.  The  court  trying  it  197,  at  201,  6  N.  E.  Bep..  55,  7  N. 
made  no  assessment  of  damages  in  E.  Bep.  500,  the  plaintiff  in  an  ac- 
his  favor.  Held  that  no  suit  could  tion  on  a  sheriff's  official  bond  to 
be  maintained  upon  the  bond.  What-  recover  damages  for  the  sheriff 's 
ever  loss  he  had  suffered  in  conse-  failure  to  return  an  execution  un- 
quence  of  the  orders  of  the  court  necessarily  assumed  the  burden  of 
was  damnum  abseque  injuria  unless  proving  that  there  was  enough 
saved  by  some  protecting  order  of  property  of  defendant  to  satisfy  the 
the  court;  and  no  such  order  having  writ.  He  failed  to  make  such 
been  made,  nothing  could  be  recov-  proof.  There  was  a  verdict  for 
ered.  Besides,  it  was  not  intended  plaintiff  and  defendant  appealed.  It 
that  the  bond  should  be  enforcible  was  held  that  upon  appeal  plaintiff 
except  in  the  suit  in  which  it  was  could  not  take  the  position  that  the 
given.  sheriff's  failure  to  return  the  writ 
10  In  Hull  ▼.  Myers,  90  Ga.  674,  made  out  a  prima  facie  case  for 
16  S.  E.  Bep.  653,  note  19,  §  317,  plaintiff  and  insist  upon  a  reversal 
supra,  a  surety  who  had  paid  the  because  the  sheriff  had  not  intro- 
principal's  note  sued  the  principal  duced  any  evidence  to  show  that  no 
on  hi£i  implied  promise  of  indemnity  injury  had  resulted.  The  court  said 
after  the  statute  of  limitations  had  that  the  sheriff  had  the  right  to  as- 
barred  such  a  suit,  when  he  might  sume  that  plaintiff  would  adhere  to 
have  sued  the  principal  on  the  note  the  theory  that  he  had  adopted  at 
that  he  had  paid,  which  came  into  the  trial  and  to  act  upon  that  as- 
his  hands  by  subrogation;  the  latter  sumption.  In  Benjamin  v.  Shea,  83 
action  was  not  barred  by  the  stat-  Iowa,  392,  49  N.  W.  Bep.  989,  a 
ute.  Daly  v.  Busk  Tunnel  By.  Co.  clerk  of  court  failed  to  enter  an 
(Colo.),  129  Fed.  Bep.  513,  C.  G.  A.,  attachment  against  Davis  on  an 
March,  1904,  is  a  case  where  plain-  '' Encumbrance  Book"  of  the  court. 
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An  action  on  a  contract  of  suretyship  being  transitory,  the  de- 
fendant may  be  sued  wherever  he  is  found.  It  is  immaterial 
where  the  contract  was  made,  whether  in  the  state  where  suit  is 
brought  or  elsewShere.^^  Two  or  more  of  a  number  of  obligees 
may  maintain  a  joint  suit  upon  a  contract  of  suretyship  if 
their  interest  is  joint;  the  courts  frequently  have  difSculty  in 
determining  whether  or  not  the  interest  of  plaintiffs  in  specific 
cases  is  joint.^^    If  their  interests  are  not  joint  they  may  main- 


Davis  sold  his  land  to  Miller,  who 
took  it  free  from  the  lien  of  the 
attachment.  On  the  trial  of  an  ac- 
tion against  the  clerk  plaintiff  al- 
leged and  assumed  the  burden  of 
proving  that  Davis  owned  the  land 
at  the  time  of  the  levy.  Upon  ap- 
peal to  the  Supreme  Court  plaintiff 
contended  (p.  395)  that  ''when  he 


70  Ark.  151,  66  S.  W.  Bep.  649,  suit 
was  maintained  in  Arkansas  against 
the  sureties  alone  on  the  joint  and 
several  bond  of  an  assignee  for  the 
benefit  of  creditors  hj  a  part  of 
those  creditors  who  had  accepted 
their  shares  in  the  estate  of  the  in- 
solvent and  thereby  had  become  en- 
titled under  the  statute   of  Texas. 


showed  the  indebtedness  of  Davis,  where  the  assignment  was  made  and 

the  issuing,  levy  and  return  of  the  the  bond  given,  to  their  pro  rata 

attachment,  and  neglect  of  the  ap-  shares  of  the  assets.    The  breach  al- 

pellee  by  which  the  lien  was  lost,  he  leged  and  proven  was  that  the  as- 

was  prima  facie  entitled  to  recover  signee,  instead   of  distributing  the 

the  full  amount  of  Davis'  indebted-  estate  among  the  assenting  credit- 


ness,  unless  the  appellee  showed 
that  the  land,  or  Davis'  interest 
therein,  was  less  valuable  or  that 
he  had  no  interest  in  the  land." 
The  appellee,  without  questioning 
the  rule  contended  for,  maintained 
that,  since  the  appellant  had  alleged, 
and    throughout   the   trial   assumed 


ors,  had  squandered  it. 

"By  statute  in  Illinois  *'aU  joint 
obligations  and  covenants  shall  be 
taken  and  held  to  be  joint  and  sev- 
eral obligations  and  covenants." 
Held  that  whether  this  statute  is  to 
be  construed  strictly  as  in  deroga- 
tion of  the  common  law,  or  liberally 


the  burden  of  proving  that  Davis    as  a  remedial  statute,  a  breach  as  to 


owned  the  land  at  the  time  of  the 
levy,  he  must  continue  to  carry  that 
burden.  The  court  said  (p.  396) 
that  "it  would  be  unjust  to  permit 
the  appellant  to  now,  for  the  first 
time,  assert  the  rule.  It  would  not 
only  be  a  surprise  to  which  the  ap- 
pellee should  not  be  subjected,  but 
would  deprive  him  of  the  benefit  of 
testimony  which  he  might  have 
otherwise  introduced.  The  appellant, 
having  thus  assumed  the  burden  of 


any  one  of  three  obligees  in  a  bond 
securing  them  against  defalcation 
by  the  financial  agent  of  an  estate 
in  which  two  of  them  had  separate 
interests  and  in  which  the  third  had 
no  interest  at  all,  may  be  sued  on  in 
the  manner  of  all  three  of  them.  In 
Stevens  v.  Partridge,  88  111.  App. 
665,  Mary  S.  Barbee  and  Julia  B. 
Campbell  joined  by  Albert  Campbell, 
her  husband,  executed  a  joint  power 
of  attorney  authorizing  Joseph  Part- 


proving  Davis'  ownership,  must  be    ridge,  Jr.,  to  invest  and  handle  "our 

held  to  carry  it  on  this  appeal."  money  and  property  as  our  financial 

a  In  Hays  v.  Comstock-Castle  Co.,    agent."    The  bond  upon  which  suit 
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tain  separate  suits  at  law  and  if  the  practice  of  a  recent  case 
is  followed  the  surety  may  pay  into  court  a  sum  equal  to  the 
penalty  of  the  bond  and  be  released  from  all  further  liability.** 
As  a  general  proposition  it  may  be  said  that  the  surety  is  liable 
to  suit  on  his  contract  of  suretyship  not  only  by  the  obligee 
and  his  assigns  but  also  by  any  one  to  whom  a  right  of  action 
was  given  by  statute  enacted  prior  to  the  making  of  the  con- 
tract of  suretyship  and  by  any  one  belonging  to  any  of  the 
classes  of  persons  for  whose  benefit  the  contract  was  entered 
into.***    Suit  by  a  third  party  is  brought  in  the  name  of  the 

was  brought  was  conditioned  that  the  other  obligees.  This  is  not  like 
the  financial  agent  ''shall  exercise  a  case  where,  though  the  obligation 
due  diligence  in  the  management  of  is  joint,  yet  a  several  interest  is 
the  matters  under  his  charge  in  the  clearly  shown  by  the  same  obligation 
interest  of  the  said  Mary  S.  Barbee,  to  exist  in  each  one  of  the  other  ob- 
Julia  Campbell  and  Albert  Camp-  ligees.  To  sustain  the  action  in  such 
bell  and  shall,  whenever  called  upon,  case  there  would  have  to  be  sep- 
report  to  them  the  conditon  of  the  arate  determinations  of  the  rights 
estate  under  his  control,  and  shaU  of  different  persons  in  the  same  ac- 
not  misappropriate  any  of  the  tion,  which  is  not  permitted  in  our 
funds  or  property  belonging  to  the  practice.  Safford  v.  Miller,  59  IlL 
same."  The  breaches  assigned  were  205.  Campbell's  non-interest  in  the 
misappropriation  of  the  property  of  property  presents  no  such  obstacle, 
some  one  or  all  of  the  obligees.  The  Gautzert  y.  Hoge,  73  HL  30. " 
court  held  that  ''property  owned  by  s*In  U.  S.  v.  Heaton,  128  Fed. 
the  plaintiffs  in  severalty  may  with-  Bep.  414  (C.  C.  Pa.),  the  surety  on 
out  violating  any  of  the  canons  of  a  government  buUding  bond,  having 
construction,  when  there  is  occasion  been  sued  by  the  United  States  for 
to  predicate  something  of  the  entire  the  excess  over  the  contract  price 
mass,  well  be  affirmed  to  be  that  of  that  was  required  to  complete  the 
the  plaintiffs"  (p.  672).  "The  defaulting  contractor's  work,  filed 
several  breaches  pleaded  are  mere  his  petition  in  the  cause,  stating  that 
enumerations  of  items  that  go  to  the  contractor  was  insolvent  and  that 
make  up  the  estate  *  *  Albert  there  were  other  claims  for  labor 
Campbell  has  no  interest  in  the  prop-  and  material  that  exceeded  in  the 
erty,  but  he  is  a  party  to  the  bond  aggregate  $8,000,  the  penalty  of  the 
and  therefore  is  one  of  the  neces-  bond,  and  asking  leave  to  pay  that 
sary  parties  plaintiff.  PhUlips  v.  sum  into  court  and  to  be  dis- 
Singer  Mfg.  Co.,  88  HI.  305.  And  charged:  Nobody  objected,  an  or- 
inasmuch  as  it  does  not  clearly  ap-  der  was  made  accordingly  and  an 
pear  under  the  covenant  of  the  bond  auditor  was  appointed  to  give  no- 
net only  that  the  interests  are  sev-  tice  to  appear  and  to  report  on 
eral,  but  that  the  causes  of  action  claims.  The  surety  being  interest- 
are  also  several,  under  the  authori-  ed  was  not  allowed  attorney's  fees, 
ties  cited  above,  when  a  breach  of  s^aQetchell  &c  Lumber  Co.  v* 
the  bond  occurs,  there  is  a  legal  Peterson,  Iowa,  July,  1904,  100  N. 
cause  of  action  vested  in  him  and  W.  Bep.  550  at  552. 
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obligee  for  his  use.^^  In  many  instances  the  legislature  has 
specified  the  classes  of  persons  who  may  sue  on  bonds  required 
by  law.  The  courts  generally  hold  that  such  statutes  become 
part  of  bonds  thereafter  executed  and  hold  the  sureties  to 
their  terms.  An  exception  to  the  general  rule  is  a  recent  case 
cited  in  a  note  in  which  the  Kentucky  court  of  appeals  refused 
to  apply  a  peculiarly  drastic  statute  to  a  road  contractor's 
bond.**    Where  a  contract  of  suretyship  is  joint  and  not  sev- 

Mln  Sister  Mary  Nonna  v.  Con-  Wayne  Electric  Corporation  y.  Se- 
Ian,  68  N.  J.  Law  88,  52  Atl.  Bep.  coritj  Trust  &  Safe  Deposit  Co.,  65 
210,  a  bond  rnnning  to  Sister  Mary  N.  J.  Law  522,  47  Atl.  Bep.  559,  a 
Nonna  and  the  Institute  of  the  statutory  forthcoming  bond  given  by 
Holy  Angels,  as  obligees,  was  condi-  a  defendant  in  replevin  was  assigned 
tioned  to  secure  the  performance  of  to  the  plaintiff  in  replevin.  Held 
a  contract  between  ^'P.  &  H.  Con-  that  the  plaintiff  in  replevin  might 
Ian''  and  '^ Sister  Mary  Nonna,  Su-  maintain  suit  upon  it  in  the  name 
pcrioress  of  the  School  Sisters  of  of  the  obligee  for  his  use.  Van 
Notre  Dame  and  at  present  Head  of  Syckel,  J.,  said:  "The  court  re- 
thoN  Institute  of  the  Holy  Angels,  gards  the  person  for  whose  use  the 
through  their  agent,  John  Dunphy. ' '  suit  is  brought  only  so  far  as  to  pro- 
Held  that  suit  was  properly  brought  tect  him  against  any  want  of  good 
in  the  name  of  the  obligees  in  the  faith  on  the  part  of .  his  assignor 
bond  though  the  Institute  was  not  a  who  is  the  real  plaintiff."  O 'Con- 
party  to  the  contract.  Citing  Wood-  nell  v.  Lamb,  63  111.  App.  652,  was 
bridge  v.  Hall,  47  N.  J.  Law  388,  1  debt  on  a  bond  given  to  the  Inter- 
Atl.  Bep.  492,  and  Loeb  v.  Harris,  national  Association  of  Machinists 
50  N.  J.  Law  382,  13  Atl.  Bep.  602.  of  North  America,  an  unincorpo- 
In  Woonsoeket  Bubber  Co.  v.  Ban-  rated  society,  having  many  thou- 
igan,  21  B.  I.  146,  42  Atl.  Bep.  512,  sands  of  members  residing  in  various 
it  was  held  that  no  one  but  a  party  states,  brought  in  the  name  of  seven 
to  a  guaranty  under  seal  can  main-  members,  constituting  its  executive 
tain  an  action  upon  it  in  his  own  beard.  Held  that  the  suit  could  be 
name,  not  even  a  third  party  for  maintained  only  in  the  names  of  aU 
whose  benefit  it  was  made.  See  the  members,  however  numerous, 
also  Lindsay  v.  Mclnemey,  62  N.  J.  It  made  no  difference  that  the  con- 
Law  524,  41  Atl.  Bep.  701,  in  stitution  of  the  society  gave  all  ex- 
which  case  suit  was  brought  on  a  ecutive  powers  to  the  plaintiffs  or 
bond  by  a  person  other  than  the  ob-  the  executive  board.  Pleasants,  J., 
Hgee,  who  described  himself  as  "as-  said  that  "if  the  law  of  Illinois  did 
signee. ' '  There  was  no  averment  of  not  empower  the  plaintiffs  to  main- 
an  assignment  of  the  bond  to  plain-  tain  this  action  in  their  own  names 
tiff.  Held  that  the  defect  was  not  alone,  of  course,  the  constitution  of 
of  mere  form  but  of  substance  ' '  go-  tho  association  could  not  do  it. ' ' 
ing  to  the  very  foundation  of  plain-  Citing  Phipps  v.  Jones,  20  Pa.  St. 
tiff's  claim."  Judgment  for  de-  260  and  note  thereto  in  59  Amer. 
fendant  on  demurrer  and  leave  to  Doc.  at  711. 
amend   on  paying   costs.     In   Fort        2b  The  Kentucky  statute  referred 
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to  provides  that  ''the  obligation  re- 
quired bj  law  for  the  discharge  or 
performance  of  any  public  or  finan- 
cial office,  trust  or  employment  shall 
be  a  covenant  to  the  commonwealth 
of  Kentucky  from  the  person  and 
his  sureties  that  the  person  shall 
faithfully  discharge  the  duties  of 
the  office,  trust  or  employment/' 
and  that  actions  may  be  brought 
thereon  by  the  commonwealth  for 
the  use  of  herself,  the  county  or  any 
injured  person,  ''and  the  recovery 
against   principal   and   surety   shall 


and  10  per  cent  damages,  "and 
thereupon  the  appellee  shall  be  en- 
titled to  a  scire  facias  against  the 
sureties  on  the  appeal  bond  in  such 
case,  and  such  writ  of  scire  facias 
shall  be  made  returnable  at  the  next 
succeeding  term  of  said  court  *  * 
and  unless  sufficient  cause  be  shown 
by  such  sureties  the  court  shall  ren- 
der judgment  against  such  sureties 
for  the  amount  of  judgment  ren- 
dered against  their  principal."  In 
Mann  v.  Warde,  64  111.  App.  108,  it 
was  held  that  a  surety  when  brought 


not  be  limited  by  the  amount  of  the    into  court  on  such  proceeding  by  sci. 


penalty  named  in  the  bond.  Nor 
shall  the  recovery  be  restricted  only 
to  such  duties  or  responsibilities  as 
belong  to  the  office,  post,  trust  or 
employment  at  the  date  of  the  cove- 
nant or  bond,  but  may  include  any 
duties  or  responsibilities  thereafter 
imposed  by  law  or  lawfully  as- 
sumed." In  Moss  V.  Bowlett,  Ky., 
Nov.,  1901,  23  Ky.  Law  Eep.  1411, 
65  S.  W.  Bep.  153,  358,  it  was  held, 
one  judge  dissenting,  that  this  stat- 
ute did  not  apply  to  the  •bond  of  a 
man  who  had  contracted  to  keep  in 
repair  certain  sections  of  public 
road,  and  that  neither  principal  nor 
sureties  were  liable  for  personal  in- 
juries caused  by  the  breaking  of  a 
defective  culvert.     The   court   said 


fa.  cannot  plead  general  issue  in  as- 
sumpsit nor  have  the  default  of  his 
principal  set  aside  on  motion  and 
affidavits.  In  Straus  v.  Oltusky,  62 
lU.  App.  660,  the  court,  per  Grary, 
J.,  said:  "It  may  well  be  con- 
tended that  no  legislation  was  nec- 
essary to  warrant  a  scL  fa.  after  a 
breach  of  the  condition;  that  a  sci. 
fu.  is  a  common  law  remedy.  Sans 
V.  People,  3  Oilman  (lU.)  327." 
The  form  of  judgment  should  be 
"not  for  the  recovery  of  any  sum 
of  money,  but  to  have  execution  for 
the  amount  of  the  judgment  and 
costs  in  the  case  appealed,  as  re- 
cited in  the  sci.  fa.  and  the  costs  on 
the  sci.  fa."  A  statute  of  Georgia 
provides  that  a  surety  against  whom 


that  the  Legislature  could  not  have    judgment  is  rendered  in  favor  of 


intended  to  make  this  bond  the  most 
onerous  required  by  the  law.  Citing 
Coleman  v.  Eaker,  Ky.,  May,  1901, 
63  S.  W.  Rep.  484,  23  Ky.  Law  Rep. 
613;  "Wheatly  v.  Mercer,  9  Bush 
(Ky.),  704;  Hite  v.  Whitley  County 
Court,  91  Ky.  168,  15  S.  W.  Rep. 
57,  11  L.  R.  A.  122.  An  Illinois 
statute.  Sec.  71,  Ch.  79,  Rev.  Stat., 
provides  that  when  an  appeal  from  a 
justice  of  the  peace  is  dismissed  for 
want   of   prosecution   appellee  may 


the  creditor  may  have  the  verdict 
and  judgment  so  moulded  as  to  es- 
tablish of  record  his  rights  as  surety 
so  that  upon  payment  by  him  an  ex- 
ecution may  issue  in  his  favor 
against  his  principal.  In  Carlton  v. 
White,  99  Ga.  384,  27  S.  E.  Rep. 
704,  it  was  held  that  the  court  is 
powerless  to  so 'mould  the  verdict 
and  judgment  unless  the  surety 
makes  special  prayer  therefor  in  his 


have  judgment  against  appellant  for    pleadings  besides  setting  up  the  fact 
the  amount  of  the  judgment  below    of  his  suretyship. 
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eral  all  the  obligors  must  be  joined  as  parties  defendant.** 
Where  it  is  joint  and  several  all  or  less  than  all  may  be  sued 
as  plaintiflE  elects.*^ 

§  830.  Sequisites  of  the  declaratioiL— The  various  pleadings 
are  drawn  of  course  in  accordance  with  the  same  priiiciples 
that  apply  in  actions  upon  other  contracts.  The  declaration 
must  set  out  the  facts  that  give  rise  to  the  right  of  recovery. 
Thus  it  is  not  enough  to  aver  that  the  principal  on  an  appeal 
bond  did  not  prosecute  the  appeal  with  effect.*®  The  declara- 
tion must  aver  performance  of  conditions  precedent  to  a  re- 
covery or  waiver  thereof  or  excuse  their  non-performance.*® 

^•Kingsland  y.  Koeppe,  137  JIL  ft  here  the  wife's  contract  of  surety- 

344,  28  N.  E.  Bep.  48,  reyersing  35  ship  .was  void. 
IlL  App.  81,  was  assumpsit  against        ^sDaggitt  v.  Mensch,  141  111.  395, 

four  defendants  who,  not  being  pay-  31  N.  E.  Bep.  153,  affirming  41  111. 

ees,  placed  their  names  on  the  back  App.  403,  was  debt  on  an   appeal 

of   a  note.     Judgment   by   default  bond     conditioned     that     appellant 

was  taken  against  one  and  trial  as  to  "should  prosecute  her  appeal  with 

the  other  three  resulted  unsatisfac-  effect  and  should  pay  to  the  plaintiff 

torily  to  plaintiff.  Held,  upon  plain-  all  rent  then  due  and  that  might  be- 

tiff's    appeal,    that    the    judgment  come  due  before  the  final  termina- 

could  not  stand.     '  *  The  action  was  tion  of  the  suit  and  all  damages  and 

brought  on  a  joint  contract,"  said  loss  which  the  said  plaintiff  might 

Craig,  J.,  ''and  the  general  rule  in  sustain  by  reason  of  the  withholding 

such  cases  is,  judgment  must  be  ren-  of  the  premises  in  controversy    *    * 

dered  against  all  or  none. ' '     Citing  in  case  the  judgment  from  which  the 

Davidson  v.  Bond,  12  111.  84;  Claflin  appeal  was  taken  should  be  affirmed 

V.  Dunne,  129  IlL  248^  21  N.  E.  Bep.  or  the  appeal  be  dismissed."     The 

834.  breach  assigned  was  that  "defend- 

27  Hays  V.  Comstock-Castle  Stove  ^"*  ^^  "^t  prosecute  her  said  ap- 

Co.,  70  Ark.  151,  66  S.  W.  Bep.  649.  P«al  with  effect  and  that  on     •     • 

In  Mclntyre  v.  Moore,  105  Ga.  112,  f^^^  »»"*  ^as  finally  terminated  by 

31  S.  B.  Bep.  144,  suit  was  brought  o^^^r  of  said  Circuit  Court. ' '    Held 

in  Georgia  against  the  husband  alone  *^*  *^®  declaration  did  not  state  a 

on   a  judgment  obtained  in  North  <«use  of  action. '*  Whether  an  appeal 

Carolina  against  both  husband  and  ^^  prosecuted  with  effect   is  not  a 

wife  on  a  note  on  which  the  wife  Question  of  fact  but  a  question  of 

was  Kable  only  as  surety.    Held,  on  ^l  ^"«^f^^  "P^,^  facts  and  the  fa- 

,                 ^,   X   .             1.          .X  mihar  rule  of  pleading  is,  facts  only 

demurrer,  that  inasmuch  as  it  ap-  .,      .x^.      ij.          ^      ^ 

'                           .          -     ^  ^'®  *o  be  stated  m  pleading  and  not 

peared   from  an  mBpection   of   the  „g„^g„tg  „,  inferences  or  motionB 

whole  record  that  the  wife  was  lia-  „,  ,g^  „    ^^^  ,„,  ^j,  ^^^^  ^^^^ 

ble  only  as  surety,  an  action  on  the  the  suit  might  have  been  "finally 
judgment  against  the  husband  alone  terminated"  in  favor  of  defendant, 
might    be    maintained    in    Georgia,        2sl  Chitty  Pldg.  325.     See  also 
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The  delivery  of  a  bond,  though  essential  to  its  validity,  need 
not  be  expressly  stated  in  the  complaint.  An  allegation  that 
"defendants  bound  themselves  by  a  writing  under  seal' J  is 
sufficient.^  The  complaint  in  an  action  on  a  removal  bond 
need  not  aver  that  the  United  States  court  to  which  the  cause 
was  removed  had  jurisdiction  thereof.**  There  is  no  limit  to 
the  number  of  breaches  that  may  be  assigned,*^  but  each  as- 
signment must  be  reasonably  certain  and  not  vague  or  unin- 
telligible.8*  Where  no  breach  of  the  bond  by  the  principal  is 
shown,  a  judgment  against  the  surety  must  be  set  aside.*^  A 
copy  of  the  contract  sued  on  is  no  part  of  the  declaration  un- 
less it  is  expressly  made  part  thereof.*^  The  insertion  of  a 
copy  in  the  declaration  sometimes  cures  a  careless  or  erroneous 
statement  of  its  effect.*^  In  Indiana  a  declaration  in  a  suit  on 
a  bond  which  does  not  set  out  the  bond  or  attach  a  copy  as  an 
exhibit  is  bad  on  general  demurrer.*^  It  is  held  that  a  bond 
that  has  been  altered  should  be  declared  on  in  its  original 
form.*® 


California  Say.  Bk.  y.  American 
Surety  Co.  (Calif.),  82  Fed.  Bep. 
866,  and  87  Fed.  Bep.  118,  in  which 
case  plaintiff  was  demurred  out  of 
court  because  it  could  not  ayer  com- 
pliance with  the  conditions  of  a  fidel- 
ity bond.  In  National  Surety  Co.  y. 
Long,  60  C.  C.  A.  623,  125  Fed.  Bep. 
887,  the  non-performance  of  condi- 
tions precedent  seems  to  haye  been 
set  up  by  the  defendant  as  matter  of 
defense. 

80  Jacobs  y.  Curtiss,  67  Conn.  497, 
35  Atl.  Bep.  501. 

siHoUister  y.  United  States  Fi- 
delity &  Guaranty  Co.,  84  Minn.  251, 
87  N.  W.  Bep.  776. 

82  In  State  y.  Peterson,  142  Mo. 
526,  39  S.  W.  Bep.  453,  the  relator 
in  an  action  on  a  constable's  official 
bond  filed  a  petition  containing  oyer 
sixteen  hundred  counts,  each  count 
assigning  three  breaches.  Held  that 
he  was  entitled  to  a  separate  finding 


man,  N.  J.  Law,  no  oflL  rep.,  43  Atl. 
Bep.  653. 

8*  Cummings  y.  Tell  City  Brewing 
Co.,  26  Ind.  App.  541,  60  N.  E.  Bep. 
359,  in  which  case  the  declaration 
on  the  fidelity  bond  of  a  beer  sales- 
man ayerred  that  he  collected 
$834.37  and  accounted  for  $1,089.34, 
and  that  the  balance  due  was  $745.- 
03.  Notwithstanding  the  manifest 
error  of  writing  $834.37  where  $1,- 
834.37  was  meant,  judgment  for 
plaintiff  was  set  aside. 

8B  St.  Paul  &  Sault  Ste.  Marie  By. 
Co.  y.  Grethen,  Minn.,  May,  1902,  90 
N.  W.  Bep.  573. 

80  Palestine  Bldg.  Assn.  y.  Spenge- 
man,  N.  J.  Law,  no  ofL  rep.,  43  AtL 
Bep.  653. 

87  State  y.  Adams,  15  Ind.  App. 
310,  44  N.  E.  Bep.  47. 

88  In  City  of  Orlando  y.  Gooding, 
34  Fla.  244,  15  So.  Bep.  770,  it  was 
held  that  the  official  bond  of  a  city 


by  a  referee,  or  yerdict  by  a  jury  as    treasurer  which  had  been  altered  by 

to  each  breach  assigned.  the    interlineation     of     the    words 

88  Palestine  Bldg.  Assn.  y.  Spenge-    "jointly  and  seyerally**  before  its 
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§  831.  Plea  nmst  state  facts  constituting  the  defenee.— The 
cardinal  rule  that  a  pleading  must  state  facts  applies  with  full 
force  to  pleas  in  actions  on  contracts  of  suretyship.  In  plead- 
ing release  by  an  extension  of  time  granted  to  a  laborer  or 
materialman  by  the  contractor  it  is  necessary  to  state  facts 
showing  loss  or  injury  resulting  therefrom  to  the  surety  when 
the  statutory  government  building  bond  is  used.*®  Before 
waiver  of  performance  by  the  obligee  of  a  condition  prece- 
dent to  the  surety's  liability  can  be  shown,  the  facts  amount- 
ing to  such  waiver  must  be  specially  pleaded.*®  Other  cases 
as  to  the  requisites  of  pleas  are  referred  to  in  the  index. 


delivery,  without  the  knowledge  of     known  in  advance  to  the  surety  but 


Bome  of  the  sureties  and  without  no- 
tice to  the  city,  should  have  been  de- 


in  the  case  at  bar  the  covenant  in 
question   was  made   solely   for   the 


clared  on  in  its  original  unaltered  benefit  of  the  subcontractors.  The 
form  and  the  alteration  set  forth  guarantor  was  ignorant  of  the  par- 
and  shown  to  have  been  made  with-  ties  with  whom  his  principal  might 
out  the  obliged'  knowledge  or  con-  contract,  the  amount,  the  nature  and 
sent.  Citing  United  States  v.  Linn,  the  value  of  the  materials  required, 
1  How.  104.  as  well  as  the  time  when  payment  for 
so  In  Ouaranty  Co.  v.  Pressed  them  would  become  due.  It  could 
Brick  Co.,  191  U.  S.  416,  also  re-  make  no  difference  to  him  whether 
ported  under  the  name  TJ.  S.  Fidelity  they  were  bought  on  sixty  days ' 
&  Guaranty  Co.  v.  IT.  S.,  48  L.  Ed.  credit  or  whether  when  they  were 
242,  24  Sup.  Ct.  Bep.  142,  the  surety  delivered  the  time  was  extended  for 
on  a  government  building  bond  to  sixty  days.  ' '  If  a  person  deliberate- 
secure  performance  of  Mclntyre's  ly  contracts  for  an  uncertain  liabil- 
contract  to  build  the  Denver  mint  ity  he  ought  not  to  complain  when 
and  payment  for  labor  and  materials  that  uncertainty  becomes  certain. ' ' 
used  therein,  defended  on  the  The  word  "promptly"  in  the  bond 
ground  that  a  subcontractor  for  made  no  difference.  The  bond 
brick  had  accepted  thirty  and  sixty  should  be  construed  liberally  in  fa- 
day  notes  in  payment  from  the  prin-  vor  of  the  subcontractor  with  a  view 
dpal  contractor  and  had  thereby  of  furthering  the  beneficent  object 
granted  the  principal  contractor  an  of  the  statute, 
extension  of  time  that  released  the  ^  In  Guilford  Granite  Co.  v.  Har- 
surety.  Held  that  the  surety  re-  risen  Granite  Co.,  23  App.  Cas.  (D. 
mained  bound  in  the  absence  of  a  C.)  1,  the  bond  of  the  subcontractor 
showing  that  the  credit  was  unusual  for  part  of  the  foundation  of  the 
or  fraudulent  or  that  loss  had  re-  Sherman  monument  required  inune- 
suited  to  the  surety  from  it.  The  diate  notice  to  the  surety  in  writing, 
court  said  that  the  rule  strictissimi  by  registered  letter  to  its  office  in 


juris  applies  to  contracts  of  surety- 
ship that  are  entered  into  in  reli- 


New  York,  of  any  default  by  the 
principal  (p.  4).    There  was  no  such 


ance  upon  the  exact  terms  of  the    notice  but  instead  oral  notice  to  the 
principal's    obligation,    which    are    surety's  local  agent  at  Washington, 
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§  832.  When  the  penalty  is  the  measure  of  damages.— In 

bonds  given  to  prevent  frauds  npon  the  revenue  the  measure 
of  damages  is  the  full  amount  of  the  penalty .^^  In  bonds  given 
to  secure  payment  of  revenue  the  measure  of  damages  is  the 
actual  loss.**  The  penalty  of  the  bond  is  held  to  be  the 
measure  of  damages  where  the  bond  is  given  to  secure  the  per- 
formance of  a  contract  and  fixes  a  sum  that  shall  be  payable 
upon  a  breach  of  the  contract.*^    Where  the  amoimt  of  dam- 

who  made  an  arrangement  for  the    amounted  to  $642.39.     The  penalty 


completion   of   the    defaulting   sub- 
contractor's work  (p.  7).     The  ob- 


of  the  bond  was  $1,000.    Held  that 
the  measure  of  damages  was  the  pen- 


ligee's  declaration  set  up  the  con-  sltj  of  the  bond.  Bef erring  to  the 
tract  and  averred  performance  by  case  of  U.  S.  v.  Cutajar,  59  Fed. 
plaintiff.  Held  (p.  24)  that  under  Eep.  1002  (S.  "Dist.  N.  Y.),  the 
the  averment  of  performance  the  court,  Pardee,  J.,  sai^:  ''Sowedis- 
facts  constituting  waiver  of  per-  tinguish  this  case  from  the  Cutajar 
formance  could  not  be  availed  of.  case  in  this:  That  the  bond  there 
The  court  said:  ''Instead  of  plead-  sued  on  was  a  bond  for  the  evident 
ing  performance  of  the  condition,  as  purpose  of  securing  the  full  payment 
was  done,  the  plaintiff  should  have  of  duties  on  imported  goods,  and 
alleged  the  facts  constituting  the  only  incidentally,  if  at  all,  for  the 
waiver  of  the  condition  requiring  purpose  of  preventing  frauds  on  the 
the  notice  in  writing  in  excuse  of  revenue,  while  here  the  purpose  of 
non-performance. ' '  Citing  Phillips  v.  the  bond  was  not  to  secure  the  pay- 
Colby  Construction  Co.  v.  Seymour,  ment  of  duties  or  any  other  sum,  but 
91  U.  S.  646  at  651,  23  L.  Ed.  341,  was  to  prevent  frauds  on  the  rev- 
343;  Lamson  v.  Qoodnow  Mfg.  Co.  enue."  In  the  Cutajar  case,  which 
V.  Bussell,  112  Mass.  387.  See  also  was  affirmed  in  TJ.  S.  ▼.  Cutajar,  67 
Dermott  v.  Jones,  23  How.  (64  U.  Fed.  Eep.  530,  14  C.  C.  A.  615,  35 
S.)  220,  16  L.  Ed.  442,  I  Chitty  PI.  U.  S.  App.  133,  the  bond  was  given 
115;  Fauble  v.  Davis,  48  Iowa,  462  under  the  act  of  June  10,  1890,  and 
at  466.  was  conditioned  for  the  production 
*iln  the  S.  Oteri,  67  Fed.  Rep.  of  a  duly  certified  invoice  which 
146,  14  C.  C.  A.  344,  30  U.  S.  App.  could  not  be  obtained  at  the  time  the 
10,  an  importer  of  a  propeller  goods  were  entered,  and  for  the  pay- 
wheel  and  case  of  ferrules  gave  a  ment  of  the  amount  of  the  duty, 
bond  in  form  prescribed  by  U.  S.  Held  that  only  actual  damages  were 
Rev.  Stat.,  Sec.  2979,  reciting  that  recoverable.  The  penalty  was  $800, 
said  merchandise  had  been  imported  the  judgment  $263.93,  of  which 
and  was  about  to  be  exported  to  $198.60  represented  the  balance  due 
Truxillo,  Honduras,  and  conditioned  for  duties  at  the  commencement  of 
that  it  should  be  actually  exported  the  suit. 


and  due  proof  of  such  exportation 
furnished  within  one  year.    Instead 


42  See  preceding  note. 

43  In  Shelby  v.  Bohn,  25  Ind.  App. 


of  exporting,  defendants  used  the  473,  57  N.  E.  Rep.  566,  plaintiff 
wheel  and  ferrules  as  part  of  the  paid  a  gas  company  $100  for  a 
machinery  of  their  ship.     The  duty    year's  supply  of  gas  ahd  its  direftt- 
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ages  upon  breach  is  uncertain  or  difficult  of  proof  the  stipula- 
tion of  the  parties  as  to  liquidated  damages  will  be  enforced 
by  the  court  if  it  is  not  greatly  disproportionate  to  the  pre- 
sumable loss.^*  The  sureties  on  an  Illinois  dram  shop  bond 
are  held  liable  for  actual  and  not  for  punitive  damages  and 
it  is  no  defense  to  an  action  to  recover  damages  for  death  that 
the  deceased  was  negligent  or  that  other  things  besides  the 
principal's  breach  of  the  bond  contributed  to  cause  his  death.'**^ 
Attorneys'  fees  are  a  proper  element  of  damages  in  a  suit  on 


ors  executed  their  bond  to  plaintiff 
as  obligee  in  the  penal  sum  of  $100 
conditioned  to  be  void  ''in  case  the 
People's  Gas  Companj  shaU  faith- 
fully comply  with  all  the  stipula- 
tions in  said  contract  contained." 
The  company  did  not  furnish  the 
gas.  Held  that  the  measure  of  dam- 
ages for  such  breach  of  the  bond 
was  the  amount  of  the  penalty. 

4*  In  City  of  New  Britain  v.  New 
Britain  Telephone  Co.,  Conn.,  Jany., 
1902,  50  Atl.  Bep.  881,  1015,  the 
telephone  company  in  consideration 
of  the  grant  to  it  of  certain  privi- 
leges by  the  city  agreed  to  remain 
in  active  competition  with  a  rival 
telephone  company  and  gave  bond 
in  the  penal  sum  of  $2,500,  condi- 
tioned for  the  performance  of  its 
agreement.  It  ceased  to  compete 
with,  and  absorbed,  its  rivaL  Held 
that  the  measure  of  damages  was 
$2,500.  The  bond  in  this  case  con- 
tained a  provision  that  in  the  event 
of  this  particular  breach  the  recov- 
ery should  be  the  penalty  of  the 
bond  as  liquidated  damages.  Citing 
Bagley  v.  Peddie,  16  N.  Y.  469,  69 
Am.  Dec  713;  Wallis  Iron  Works 
V.  Monmouth  Park  Assn.,  N.  J.  Law, 
Mch.,  1893,  26  AtL  Bep.  140;  Ten- 
nessee Mfg.  Co.  V.  James,  91  Tenn. 
154,  18  S.  W.  Bep.  262,  15  L.  B.  A. 
211,  30  Am.  St.  Bep.  865;  Tingley 
V.  Cutler,  7  Conn.  291;  Chase  v.  Al- 
len, 13  Gray,  42;  Tode  v.  Gross,  127 


N.  Y.  480,  28  N.  E.  Bep.  469,  13  L. 
B.  A.  652,  24  Am.  St.  Bep.  475. 

«  Smith  V.  People,  141  111.  447,  31 
N.  E.  Bep.  425,  aflirming  38  111. 
App.  638,  was  debt  against  principal 
and  sureties  on  the  bond  of  a  saloon 
keeper  given  under  the  Illinois  dram- 
shop act,  conditioned  for  the  '' pay- 
ment to  all  persons  of  all  damages 
that  they  might  sustain  either  in 
person  or  property  or  means  of  sup- 
port by  reason  of  said  Smith  selling 
or  giving  away  any  intoxicating  liq- 
uors." Breach,  that  the  principal 
sold  and  gave  away  liquors  to  plain- 
tiff's husband  so  that  he  neglected 
his  duties  as  farmer  and  stock 
raiser  and  became  impoverished,  and 
so  that  he  was  killed  by  his  team 
Tunning  away,  whereby  plaintiff 
lost  her  means  of  support.  Held 
that  defendants  were  liable  (but 
only  for  actual  and  not  for  punitive 
damages)  even  though  death  was 
caused  by  the  negligence,  want  of 
caution  or  wilful  act  of  the  deceased 
in  handling  or  driving  a  dangerous 
team  or  in  consequence  of  the  fast- 
enings becoming  loose  and  the  team 
becoming  unmanageable;  ''non  con- 
stat that  if  the  deceased  had  been 
duly  sober  and  in  fit  condition  to 
manage  and  control  the  team,  he 
would  not  have  been  able  to  prevent 
the  running  away  of  the  horses  or 
the  overturning  of  the  wagon.'' 
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the  bond  required  of  petitioning  creditors  in  an  involuntary 
proceeding  in  bankruptcy.*^  The  measure  of  damages  on  an 
appeal  bond  is  the  same  whether  the  appeal  is  taken  from  a 
judgment  or  money  decree  or  from  an  order  directing  that 
execution  issue  thereunder.**^ 

§  833.  Importance  of  the  form  of  the  judgment.— It  has  been 
held  that  where  a  bond  is  conditioned  for  the  payment  of 
money  only,  in  installments,  judgment  should  be  for  the 
amount  actually  due  only  and  not  for  the  amount  of  the 
penalty  to  stand  as  security  for  future  breaches.  If  judgment 
is  taken  for  the  amount  of  the  penalty  there  can  be  no  further 
recovery  on  the  bond.*® 

4«  In  re  Nizon,  110  Fed.  Bep.  633  decree. ' '  Citing  cases.  Judgment 
(D.  C.  Montana),  petitioning  cred-  was  entered  for  the  amount  of  the 
itor  in  a  bankruptcy  proceeding  in  decree,  interest  at  eight  per  cent  per 
order  to  have  the  goods  of  alleged  year  and  costs, 
partners  of  their  debtor  seized  by  ^^In  Bumside  y.  Wand,  170  Mo. 
the  marshal,  filed  a  statutory  bond  531,  71  S.  W.  Bep.  337,  to  escape 
under  Sec.  3  E  of  the  National  the  lien  of  a  decree  for  alimony,  de- 
Bankruptcy  act  of  1898.  The  court  fendants  as  principal  and  surety  ex- 
having  found  that  the  parties  in  ecuted  a  bond  wherein  they  acknowl- 
question  were  not  in  fact  partners,  it  edged  themselves  indebted  to  the 
was  held  that  the  petitioning  cred-  principal's  wife  in  the  sum  of  $6,- 
itors  and  their  sureties  were  liable  000,  conditioned  to  be  void  if  the 
for  attorneys'  fees  incurred  in  re-  principal  should  pay  $50  alimony 
sisting  the  petition,  to  be  ascertained  every  month  to  his  wife,  without 
by  proof,  and  to  their  proper  costs  limit  as  to  time,  otherwise  to  remain 
and  disbursements.  in  fuU  force  and  effect.    The  prin- 

*f  In  Wood  V.  Brown  (Colo.),  104  cipal  failed  to  pay  the  alimony  and 
Fed.  Bep.  203,  43  C.  C.  A.  474,  an  his  wife  brought  suit  upon  the  bond 
appeal  was  taken  from  an  order  di-  and  recovered  judgment  for  $6,000 
recting  the  issuing  of  an  execution  to  be  satisfied  upon  payment  of 
to  satisfy  a  money  decree,  and  an  $384.50  and  costs.  Held  that  there 
appeal  bond  conditioned  to  "answer  could  be  no  further  recovery  on  the 
all  damages  and  costs"  was  ap-  bond,  and,  the  obligors  having  satis- 
p)*oved  and  made  a  supersedeas.  In  fied  the  judgment,  the  surety's  lia- 
a  suit  on  the  bond  it  was  held  that  bility  was  at  an  end.  The  court  re- 
the  measure  of  damages  was  the  viewing  the  English  authorities, 
same  as  if  the  appeal  had  been  reached  the  conclusion  that  bonds  Be- 
taken from  the  decree  itself — the  curing  the  payment  of  annuities  and 
obligee  was  entitled  to  recover  upon  bonds  securing  the  payment  of 
its  breach  "not  only  compensatory  money  in  instalments  do  not  fall 
damages  for  the  delay  arising  from  within  the  statute  of  8  and  9  Wm. 
the  stay  of  the  execution  or  other  III,  A.  D.  1697  (under  which  judg- 
process,  but  also  the  amount  due  ment  might  be  entered  for  the  pen- 
him  by  the  terms  of  the  judgment  or  alty  and  costs  to  stand  as  security), 
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§  834.  Equitable    jurisdiction    of    suretyship    coatracts.— 

Any  contract  of  suretyship  will  be  enforced  against  the  sure- 
ties as  well  as  otherwise,  by  a  court  of  equity  whenever  there 
is  present  any  sufl&cient  ground  of  equitable  relief.  By  refer- 
ring to  ' '  equity ' '  in  the  index,  it  will  be  observiBd  that  suit  on 
an  ordinary  official  bond  or  any  like  contract  will  be  enforced 
in  equity  when  the  accounts  of  the  principal  are  too  compli- 

and  are  not  governed  by  the  statute  help    for    her,    no   opportunity    to 

4  Anne,  Ch.  16,  XII  and  XIII,  A.  D.  amend  the  judgment  to  conform  to 

1705  (which  permitted  the  debtor  to  her  evident  intent.    The  opinions,  by 

escape  the  penalty  of  the  bond  by  Sherwood    and    Marshall,    JJ.,    are 

paying   the   amount   actually   due),  well  worth  careful  examination.    Ci- 

and  therefore  are  not  controlled  by  tations:    Murray  v.  Earl  of  Stair,  2 

any  statute  at  aU.     "They  do  not  Bam.   &  G.   82    (1823),   overruling 

come  within  the  statute  of  William,     Van  Sandau  v. ,  1  Barn.  & 

because  that  statute  applies  only  to  Aid.  214;  Spaulding  v.  Millard,  17 
bonds  other  than  for  the  payment  of  Wend.  (N.  Y.)  331;  Harmon  v. 
money,  with  a  collateral  condition,  Dedrick,  3  Barb.  (N.  Y.)  192;  Wood 
and  such  bonds  are  for  the  payment  ▼.  Wood,  3  Wend.  (N.  Y.)  454;  Nel- 
of  money  and  are  not  for  the  per-  '  son  v.  Bostwick,  5  Hill,  37,  at  40,  40 
f ormance  of  a  collateral  condition. ' '  Amer.  Dec.  310 ;  Beach  v.  Barons,  13 
They  "do  not  come  within  the  stat-  Barb.  305.  For  a  like  ruling  in 
ute  of  Anne  because  that  statute  ap-  Illinois  see  Board  of  Education  v. 
pHes  only  to  penal  bonds  with  a  con-  Taf  t,  7  IlL  App.  571,  at  579,  per 
dition  or  defeasance  making  the  Bailey,  J.  In  Huntington  v.  Au- 
bond  void  upon  the  payment  of  a  rand,  70  lU.  App.  28,  a  $1,000  bond 
lesser  sum  and  such  bonds  are  not  to  secure  payment  of  solicitor's 
of  that  kind  or  nature  at  all,  but  fees  and  instalments  of  alimony  was 
caU  for  the  payment  of  a  sum  cer-  spoken  of  as  falling  within  §  20  of 
tain  in  instalments.  Therefore  such  the  Practice  Act,  which  relates  only 
bonds  are  not  regulated  by  statute  to  '  *  penal  bonds  conditioned  for  the 
at  all."  It  follows  that  there  is  no  performance  of  covenant,"  and  pro- 
authority  for  entering  up  judgment  vides  for  judgmoit  for  the  penalty 
upon  such  bonds  for  the  full  amount  to  stand  as  security.  But  the  judg- 
of  the  penalty  to  stand  as  security  ment  in  that  case  was  for  $320,  the 
against  future  breaches,  and  they  instalments  already  due,  and  not 
must  be  sued  upon  the  same  as  any  for  the  penalty  of  the  bond.  In 
other  simple  obligation  for  the  pay-  Standard  Oil  Co.  v.  Holmes,  82  111. 
ment  of  money,  and  judgment  App.  476,  where  the  obligors*  bound 
should  be  entered  only  for  the  themselves  to  the  obligees  in  the 
amount  actually  due,  the  same  as  for  penal  sum  of  $1,000,  conditioned  to 
an  instalment  of  rent.  In  the  case  be  void  if  the  principal  obligors 
at  bar  the  plaintiff  having  at  her  paid  certain  assessments,  Adams,  J., 
own  instance  taken  judgment  for  the  -said  that  'the  section  in  question 
full  amount  to  be  satisfied  on  pay-  "has  no  application  to  bonds  like 
ment  of  the  smaller  sum,  and  the  the  one  in  question  for  the  payment 
term  having  gone  by,  there  wa»  no  of  money." 
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cated  to  be  unraveled  in  a  suit  at  law.**®  Where  discovery  is 
necessary  to  relief.^^  Where  the  interposition  of  equity  is 
necessary  to  prevent  waste  or  misapplication  of  securities.*^^ 
Or  to  prevent  dissipation  of  the  fund  out  of  which  the  surety 
has  an  equitable  right  to  be*  exonerated  in  case  he  has  to  pay.*^* 
Where  a  lien  must  be  foreclosed.^*  Where  a  fraudulent  con- 
veyance of  the  principal's  property  must  be  set  aside.***  Where 
the  principal  has  defaulted  and  is  insolvent  and  has  left  un- 
paid claims  exceeding  the  penalty  of  the  bond.**^  Where  spe- 
cific performance  by  the  principal  of  his  contract  is  necessary.*** 
Where  the  contract  of  suretyship  must  be  reformed  before  it 
can  be  enforced.***^  Where  the  surety  is  ignorant  of  the  prin- 
cipal's defense.^®  Equity  may  relieve  a  surety  who  has  failed 
to  make  defense  at  law.**®  And  will  undoubtedly  interfere 
with  a  suit  at  law  against  a  principal  for  reimbursement  by  an 
insolvent  surety  wlho  has  paid  the  debt  with  his  note.*^  Equity 
will  supply  the  remedy  but  will  not  create  a  liability .'^  Usually 

*9Qee  for  instance  §  15,  n.  17;  §  might  maintain  his  bill  for  spedfio 

739,  n.  6;  §  768,  n.  38.  performance  of  her  promise.    Citing 

B0§  654.  Claypool  y.  Board  of  School  Gom- 

Bi  §  242,  n.  11  and  12.  missioners,  132  Ind.  261,  31  N.  E. 

B2  §  760,  n.  3.  Bep.  665. 

B8  §  260,  n.  27-30.  bt  §  159,  n.  34. 

84  §  334,  n.  4.    In  Quinn  v.  People,        "  §  1«7,  n.  17.    Compare  §  762, 

146  111.  275,  34  N.  E.  Rep.  148,  a  »•  ^• 
criminal    recognizance    having   been        ^*  8  267. 

forfeited     and     judgment     entered        «o  S  232,  n.  23.    In  Iberia  Cjrpress 

against  the  sureties,  the  people  filed  Co.  v.   Christen,   112  La.   Ann.  — , 

their    bill    in    eqnitj    to    set    aside  Mch.,  1904,  36  So.  Bep.  490,  it  was 

fraudulent  conveyances  of  land  made  held  that  under  the  Louisiana  Civil 

by  the  sureties  after  entering  into  Code,  Art.  3057,  where  a  mortgage 

the  recognizance.     Held  they  were  is  given  in  consideration  of  the  mort- 

entitled  to  the  relief  prayed.  gagee's   endorsement   of  the  mort- 

65  For  instance,  8  763.  gagor's    note,    the    surety    for   the 

58  §  246,  n.  38.     But  equity  will  payment  of  the  note  may  sue  the 

not  compel  specific  performance  by  debtor     before     making     payment 

the   surety  of  the  principal's  con-  "when  the  debt  has  become  due  by 

tract.    §  142,  n.  9.    In  Hamilton  v.  the    expiration    of    the    term    for 

Hamilton,  Ind.,  April,  1904,  70  N.  which  it  was  contracted,*'  and  the 

E.  Bep.  535,  536,  a  wife  promised  burden  of  proving  payment  of  the 

her  husband  to  appropriate  land  be-  ^^te    is    on    the    defendant    mort- 

longing  to  her  to  the  payment  of  S^Sor, 

his  debt     Held  that  a  surety  for        «i  §  159,  n.  42j  8  326,  n.  57;  8  51, 

the  husband's  debt,  after  paying  it,  n.  68. 
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it  will  refuse  to  protect  a  surety  against  a  contingency  which 
the  surety  might  have  foreseen  and  guarded  against.^^ 

§  835.  The  same,  continuecL — ^The  jurisdiction  of  law  and 
equity  over  suits  for  contribution  and  subrogation  is  concurrent 
but  resort  to  courts  of  equity  is  usually  had  in  order  to  obtam 
complete  relief  and  avoid  all  question  as  to  the  power  of  com- 
mon law  courts  to  grant  relief.®*  It  is  often  necessary  to  pro- 
ceed in  equity  for  an  adjustment  of  the  rights  of  the  various 
parties  interested  when  the  sureties  on  a  building  bond  have 


csln  American  Bonding  and 
Trust  Co.  V.  Logansport  &  W.  Va. 
Qas  Co.,  95  Fed.  Bep.  49,  complain- 
ant became  snrety  on  an  injunction 
bond  and   thereafter  while  the  in- 


filed  by  the  sureties  on  a  tax  col- 
lector's official  bond  upon  which 
judgment  had  been  entered  under  a 
power  of  attorney  failed  to  state 
that  an  execution  had  issued  on  such 


junction  remained  in  force  pending  judgment  or  that  any  st^s  had  been 
an  appeal  from  a  decree  dismissing  taken  towards  its  collection.  For 
complainant 's  biU,  filed  its  biU  to    that  reason  apparently  an  injunction 


compel  the  principal  to  furnish 
it  indemnity  against  loss  by  rea- 
son of  such  suretyship.  Its  claim 
was  based  upon  an  agreement  by  de- 
fendant in  its  application  for  such 
suretyship  ''to  indemnify  and  keep 
indemnified  the  said  company  from 
and  against  any  and  all  loss,  costs, 
charges,  damages,  counsel  fees,  and 
expenses  of  whatever  kind  or  nature 
which  said  company  shall  or  may  for 
any  cause^  at  any  time,  sustain  or 
incur,  or  be  put  to,  for  or  by  rea- 
son or  in  consequence  of  said  com- 
pany having  entered  into  or  exe- 
cuted said  bond. ' '  The  court.  Baker, 
J.,  said  that  these  words  added 
nothing  to  the  obligation  imposed  by 


restraining  further  proceedings  was 
dissolved,  except  in  so  far  as  it  en- 
joined mutilation  of  the  official  rec- 
ords, and  complainant's  bill  was  dis- 
missed without  prejudice. 

<sA  recent  illustration  is  Ameri- 
can Bonding  Co.  ▼.  National  Me- 
chanics' Bank,  Md.,  July,  1903,  55 
Atl.  Bep.  395.  There  the  surety  on 
the  official  bond  of  a  clerk  of  court 
who  had  refused  to  turn  over  to  the 
st-ate  interest  on  public  funds  de- 
posited by  him  in  bank  was  com- 
pelled to  pay  the  amount  of  such 
interest  to  the  state.  And  it  was 
held  that  it  became  subrogated  to 
the  rights  of  the  state  against  not 
only  the  surety  but  also  against  aU 


common  law  and  that  it  would  be    who  had  participated  with  the  surety 


time  enough  to  apply  for  indemnity 
when  the  party  enjoined  ''has  ob- 
tained a  decree  by  virtue  of  which 
it  has  a  present  right  to  recover  of 
the  principal  and  surety  the  moneys 
stipulated  to  be  paid  by  the  terms 
of  the  undertaking."  Citing  Wool- 
dridge  v.  Norris,  L.  B.  6  Eq.  410. 
In  Mealey  v.  Buckingham,  6  Del. 
Chan.  356,  22  Atl.  Bep.  357,  a  bill 


in  the  unlawful  use  of  public  funds, 
and  therefore  might  recover  from 
the  bank  the  amount  of  interest  that 
the  bank  had  credited  to  the  indi- 
vidual account  of  the  clerk  as  pay 
for  allowing  the  deposit  to  remain. 
There  seems  to  be  no  good  reason 
why  such  a  suit  should  not  be  main- 
tainable at  law.  Hull  v.  Myers,  90 
Ga.  674,  16  S.  E.  Bep.  653. 
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completed  the  work  of  their  defaulting  principal.®^  An  as- 
signee for  the  benefit  of  creditors  liquidated  the  assets,  left  the 
state  and  abandoned  the  trust.  Held,  that  a  creditor  might 
maintain  his  bill  for  the  performance  of  the  trust  and  that 
equity  having  so  acquired  jurisdiction  would  ascertain  the 
amount  of  the  deficiency  and  enter  judgment  against  the  sure- 
ties on  the  assignee 's  bond.<*^ 

The  mere  fact  of  a  surety's  consent  in  advance  to  an  exten- 
sion of  time  has  been  held  to  create  no  obligation  on  the  part  of 
the  creditor  to  grant  any  extension.^* 

M  Thus  in  St.  Peten  Cath.  Church  tnut.  The  bill  contained,  also,  spe- 
▼.  Yannote,  N.  J.  Eq.,  Feb.,  1904,  cific  ayerments  of  the  unfaithful- 
56  Atl.  Bep.  1037,  when  the  con-  nesa  of  the  assignee, 
tractor  abandoned  the  work  he  had  MJn  Haney  School  Furniture  Go. 
received  $8,939.44.  There  had  been  ▼.  Medarj,  Wis.  Sup.  Ct,  Dec.  13, 
retained  $2,234.80,  one-fifth  of  the  1904,  101  N.  W.  Rep.  929,  the  maker 
amount  certified  by  the  architect,  as  of  notes  which  had  been  renewed 
indemnity  against  possible  loss,  and  from  time  to  time  gave  bond  with 
the  balance  of  the  contract  price  was  surety  conditioned  for  their  payment 
$1,632.  It  cost  the  sureties  $3,200  within  a  year  in  which  it  was  re- 
to  finish  the  work.  Held  that  they  cited  that  the  holder  was  ''willing 
were  entitled  to  the  indemnity  fund  to  renew  and  carry  said  notes  in  con- 
of  one-fifth,  because  they  might  have  sideration  of  the  said  bond"  and  in 
required  the  owner  to  use  it  in  com-  which  it  was  "agreed  that  the  said 
pleting  the  work,  and  to  the  balance  notes  may  be  from  time  to  time 
due  on  the  contract  price.  No  part  renewed  during  the  said  year  and 
of  the  reserve  or  the  balance  ever  for  the  period  customary  in  bank- 
became  due  to  the  principal  and  able  paper,"  and  that  the  liability 
therefore  the  laborers  and  material  of  the  surety  should  in  no  event  ex- 
men  who  had  claims  against  the  ceed  $2,000.  Held  that  the  Ian- 
principal,  the  court  held,  had  no  guage  quoted  was  used  not  to  se- 
right  to  share  in  either  sum.  cure  to  the  principal  an  advantage 

•B  Andrews  v.  Ford,  106  Ala.  173,  but  to  give  to  the  obligee  a  carefully 
17  So.  Rep.  446.  Citing  Cullum  v.  guarded  privilege  as  between  it  and 
Branch  Bank  of  Mobile,  23  Ala.  the  surety.  The  court  thought  that 
797,  the  court  said  that  the  mere  the  words  "renew  and  carry"  re- 
allegation  that  the  assignee  had  ferred  to  one  extension  only  and 
moved  out  of  the  state  and  aban-  that  the  bond  would  have  been 
doned  the  business  intrusted  to  him,  broken  by  the  obligee  if  a  renewal 
was  enough  to  authorize  the  court  had  been  granted  to  a  time  subse- 
to  assume  the  administration  of  the  quent  to  the  year  mentioned  in  it. 
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ACCEPTANCE,  continued— 

of  offer,  without  communication  thereof,  may  bind  guarantor  in 

chusetts,  §  205,  n.  22;  §  221,  n.  14. 
by  owner,  of  defective  work,  held  not  to  bar  claim  against  surety  on 

builder's  bond,  S  765,  n.  23;  §  755,  n.  34. 
of  official  bond,  significance  of,  §  626,  n.  51. 
of  official  bond,  no  formal,  necessary,  §  644,  n.  2. 
postmaster's  bond  held  to  take  effect  from,  not  date  nor  mailing,   i 

626,  n.  50. 
whether   surety   acquired   lien   on   indemnity   fund   without,    thereof, 

§  271,  n.  56. 
notice  of,  not  necessary  of  guaranty  in  pursuance  of  previous  under- 
standing, S  213,  n.  21. 
notice  of,  not  necessary  where  guarantor  controls  principal,  9  213,  n.  20. 
notice  of,  not  necessary  to  indemnified  guarantor,  9  213,  n.  20. 
notice  of,  not  necessary  of  guaranty  by  directors  of  future  adfances 

to  corporation,  9  213,  n.  20. 
request  for  answer  by  surety  makes  notice  of,  necessary,  9  209,  n.  43b 
notice  of,  not  necessary,  of  fidelity  bond,  9  213,  n.  22. 
notice  of,  not  necessary  of  guaran^  by  directors  of  club,  9  213,  n.  20. 
notice  of,  not  necessary  of  guaranty  by  stockholders  of  future  advances 

to  bank,  9  213,  n.  20. 
of  bond,  averment  of  in  declaration,  9  224,  n.  44. 

ACCEPTANCE,  IN  PABT— 

of  severable  guaranty,  binds  guarantor  pro  tanto,  9  140,  n.  74. 

ACCEPTOR— 

of  bill  of  exchange  for  accommodation,  liability  of,  9  204. 
ACCIDENT— 

see  Equity,  Fraud,  Mistake,  Beformation. 

ACCIDENT  INSURANCE— 

no  subrogation  to,  9  328,  n.  11. 

ACCOMMODATION  ACCEPTOR— 
liability  of,  9  204. 
when  released  by  time  given  drawer,  9  394,  n«  8. 

ACCOMMODATION  MAKER— 

not  an  indorser  within  statute,  9  220,  n.  13. 

released  pro  tanto  by  creditor's  release  of  mortgage,  9  483,  n.  24. 

discharged  by  time  given  to  maker  or  drawer,  without  consent,  9  3d4, 

n.  3. 
may  show  real  interest  by  parol,  9  38,  n.  29. 

ACCOMMODATION  INDORSER— 

not  "surety"  within  statute  as  to  notice,  9  771,  n.  11,  12. 
ACCOMMODATION  PARTIES— 

to  bills  of  exchange,  liability  of,  9  204. 

ACCOMMODATION  PAPER— 

whether  bank  can  make,  9  8,  n.  54. 

ACCORDING  TO  LAW— 

meaning  of,  in  official  bond,  9  663,  n.  31;  9  665,  n.  41. 

ACCOUNT  STATED— 

verbal  guaranty  sufficient  to  support  verbal,  9  90. 

ACCOUNTING— 

when,  necessary  to  enforce  official  bond,  equity  has  jurisdiction,  9  739, 

n.  6. 
requisites  of  bill  for,  against  administrator  and  sureties,  9  710,  n.  42. 
sureties  of  official  proper  parties  to  suit  for,  9  703,  n.  39. 
by  administrator,  sureties  proper  parties  to  bill  for,  9  724,  n.  24. 
form  of  decree  in,  9  703,  n.  40,  41. 
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[amBiNon  abx  to  sicnoNB  and  notib.]. 

ACTION,  contmued— 

can  be  sostained  by  creditor  not  named  in  obligation  against  suetj 
to  one  debtor  that  another  debtor  shall  pay  debt,  S  155. 

when  joint,  may  be  sustained  against  principal  and  surety,  §§  1,  155. 

when  cause  of,  accmes  to  surety  against  principal  for  indemnity,  S  226. 

surety  may  pay  by  instalments  and  sue  principal  for  each  payment, 
S  228. 

of  assumpsit,  lies  against  principal  in  favor  of  surety  who  pays  debt 
in  any  way,  S  229;  S  232,  n.  23. 

when  joint,  can  and  when  it  cannot  be  maintained  hy  joint  sureties  for 
indemnity,  8  230. 

surety  who  pays  may  sue  principal  for  indemnity  without  demand  or 
notice,  8  231. 

may  be  brought  by  creditor  against  surety  before  exhausting  other 
securities  for  debt,  8  260. 

equity  will  at  suit  of  surety  compel  creditor  to  bring,  against  prin- 
cipal, 8  ^61. 

whether  surety  can  by  request  alone  compel  creditor  to  bring,  against 
principal,  8  262. 

surety  may  defend,  against  principal,  8  ^4» 

bail  may  defend,  against  principal,  8  598. 

when,  for  contribution  can  be  brought  by  surety  holding  indemnity, 
8  300. 

either  at  law  or  in  equity  may  be  maintained  by  surety  for  contribu- 
tion, 8  315. 

when,  for  contribution  should  be  joint  and  when  several,  8  317. 

when  two  sureties  who  have  paid  debt  may  join  in,  for  subrogation, 
8  341. 

dismissal  of,  commenced  by  creditor  against  principal  does  not  dis- 
charge surety,  8  431. 

when  surety  discharged  by  negligence  of  eseditor  in  prosecuting, 
against  principal,  8  504. 

when  •judgment  may  be  rendered  against  sureties  on  appea)  bond  with- 
out, 8  522. 

against  surety  on  sheriff's  or  constable's  official  bond,  8  694. 

against  surety  on  guardian's  official  bond,  8  703. 

what  notice  to  bring,  sufficient  under  statute,  8  772. 

to  whom  statutory  notice  to  bring,  must  be  given,  8  773. 

against  ^whom,  should  be  brought  when  stotutory  notice  to  sue  is 
given,  8  774. 

diligence  to  be  used  in  prosecuting,  when  statutory  notice  to  sue  is 
given,  8  776. 

waiver  of  written  statutory  notice  to  bring,  8  776. 

how  fact  that  surety  is  indemnified  affecto  statutory  right  to  require 
creditor  to  bring,  8  777. 

how  death  of  principal  affects  right  of  surety  to  give  statutory  notice 
to  bring,  \  778. 

subrogation  of  paying  surety  to  pending,  by  principal,  8  341,  n.  35. 

ACTIVE  INTEEPEEENCB— 

by  creditor  in  proceedings  against  principal  releases  surety  pro  tanto. 
8  492,  n.  8. 

ACTS  OP  PBINCIPAL— 

making  performance  impossible,  surety  found  by,  8  148. 

ACTS  OP  THE  PABTIES— 

when  regarded  in  construction  of  contract,  8  103,  n.  38;  8  107,  n.  70. 
see  also  Peactigal  Construction. 

AD  DAMNUM— 

when  surety  on  appeal  bond  discharged  if,  increased,  8  521. 
when  bail  in  .civil  suit  discharged  by  increase  of,  8  597. 
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ADMISSIONS— 

of  priucip&l  when  evidence  agaiiut  miretj',  S  794. 
ADVANCE,  CONSEINT  IN— 

Me  Consent,  Consent  in  Adtancx,  Waiver. 
ADVANCES— 

in  cash,  gtwrsntoT  of  drafts  not  liable  for,  |  140,  n.  81i 

guarantor  of  45,000,  whether  diw:harged  by,  of  larger  amonnt,  |  140, 
n.  76,  76. 

guarantor  of,  not  liable  for  renewal  of  old  debt,  S  139,  n.  70. 

guarantor  that  A  will  conrign,  not  liable  for,  of  monej,  S  139,  n.  67. 

to  emploree,  fidelitr  bond  not  answerable  for,  t  103,  n,  34,  p.  £19; 
i  139,  n.  73. 

to  building  contractor,  Borety  hold  not  liAble  for,  |  139,  n.  71. 

preenniption  that  demand  papw  to  creditor  is  not  given  to  Boeora  fa- 
tore,  f  14^  n.  2S. 
ADVEBTISING— 

when  injunction  bond  liable  for,  !  560,  n.  11. 

liability  of  official  bond  for,  S  637. 

Bureties  of  revenue  collector  not  liable  for,  S  769,  n.  4S. 
AFFIDAVIT— 

an  to  qualifleationa  of  tuiety,  j  17,  n.  32. 
AFFIDAVIT  OF  DEFENSE— 

effect  of  suret;  's  InabiUtj  to  make,  through  ignorance  of  facta,  S  702, 
n.  9. 

instance  of,  held  insufficient  S  20,  n.  57. 
AFFIRMANCE— 

meaning  of  word,  in  appeal  bond,  J  531,  n.  12. 

in  part,  effect  on  appeal  bond,  S  531,  n.  II. 
AGENT— 

to  bind  principal  as  surety  must  pursue  his  authority  strictly,  i  29. 

creditor  may  by,  release  surety  by  giving  time,  t  407. 

to  sign  the  name  of  another  aa  snr^  must  pursue  his  authority 
strictly,  i  29. 

general,  cannot  usually  bind  princdplJ  as  surety  for  another,  I  29. 

for  sale  of  property,  when  liable  as  implied  guarantor  of  paper  he  bat 
taken,  B  37. 

promise  of  del  credere,  not  witldx  statute  of  frauds,  S  82, 
AaBEEMENT— 

to  "indemnify  and  keep  indemnified"  surety,  effect  of,  f  834,  n,  62. 

separate,  between  principal  and  obligee  distinguished  from  alteration. 
g  417,  n.  16;  9  469,  n.  2;  S  416,  n.  2. 

for  lien,  when  express,  no  subrogation  implied,  S  824,  n.  10. 

for  forbearance  sufficient  consideration  for  suretyship,  S  S5. 

to  indemnify,  see  Covenant  to  iNKSMNirT. 

for  mortgage  by  creditor  held  equivalent  to  mortgage^  f  369,  n.  3  (4tli 

to  guaranty  held  eqnivaloit  to  guaranty,  j  163,  n.  70. 

not  to  mie,  see  Covenant  Not  to  Sux. 
ALDERMAN— 

case  holding,  cannot  be  surety  on  official  bond,  t  12,  n.  83. 
ALIMONY— 

surety  for,  not  liable  on  motion,  S  166,  n,  22. 

liability  of  appeal  bond  for,  !  627,  n.  10. 

form  of  judgmetit  on  bond  secoring  payment  of,  {  833,  n.  48. 
ALTERATION— 

by  order  of  court,  revoked  during  term,  irtietheT  surety  releaaed  hr, 
i  274,  n.  14  (end). 
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[BBrKBBNGXS  ARE  TO  SBCTIONS  A 

ALTEBATION,  continaed*- 

whether,  in  good  faith  to  correct  error  relea; 
in  building  contract  not  made  by  owner  doe 

n.  31. 
must  be  by  parties  or  ratified,  8  416,  n.  4, 
test  of  what  amounts  to,  §  445,  n.  33. 
release  of  surety  by,  of  contract,  why,  §  416 
surety  for  firm  debt  released  by  creditor's 

of  one  partner,  8  395,  n.  17. 
taking  away  trustee's  discretionary  power 

435,  n.  35. 
in  addressee  in  letter  of  credit  held  to  relea 
in  membership  of  obligee  or  principal,  a  p 

8  136,  n.  53,  54. 
new  surety  added,  8  416,  n.  17. 
effect  of  adding  sureties,  8  425,  n.  29-32. 
whether  adding  a  surety  amounts  to,  8  393, 
arbitration  bond  released  by  change  in  arbi 
guarantor  of  price  not  liable  when  article  cI 
surety  who  signs  knowing  one  principal  not 
discounting  surety's  note  for  smaller  amoi 

than  intended,  not  an,  8  128,  n.  89;  8  4S 
increase  of  sheriff's  duties  held  to  amount  to 
subsequent  statutory  changes  of  official's  dul 
statutory  changes  in  official  duties,  88  660-66 
statutory  changes  of  remedy  against  principa 

8  665,  n.  42. 
by  change  of  principal's  duties,  8  433. 
when  changes  in  duties  of  official  amount  to, 
release  of  one  co-surety  releases  all,  8  648,  n.  i 
principal's  agreement  to  take  property  in  pi  i 

8  396,  n«  24. 
sureties  of  bank  bookkeeper  held  liable  for  >v  » 

n.  65. 
not  question  for  jury  whether,  material  or  n(  t 
canceling  lease  held  not  an,  as  to  liability  inci  i 
as  to  part  held  to  release  in  part  only,  8  428,   i 
cases  holding  surety  not  released  when  chai  | 

8  428 ;  8  429,  n.  6. 
whether  assignment  of  price  hy  building  cent  i 

n.  42. 
for  surety's  benefit,  88  427,  428. 
by  substitution  of  collateral,  8  427,  n.  43. 
forfeiture  and  revival  of  charter  of  obligee  b  i 
parol,  of  bond  releases  surety  when  fully  ezecu  I 
of  contract  by  city  held  provable  only  by  ordi : 
eouity  corrects,  not  made  by  creditor,  8  425,  n. 
aading  seal  to  principal's  signature,  8  424,  n.  i 
in  court  bond,  effect  of  approval  with  knowlec; 
effect  of  consent  in  advance,  8  423. 
consent  in  advance  to,  in  building  bond,  8  423 
stipulation  for,  in  building  contract  binds  sun 
consented  to  in  advance  does  not  release  suret; 
making  joint  and  several  note  joint,  8  421,  n. 
by  unauthorized  attestation,  8  422,  n.  8,  9. 
selling  on  credit  instead  of  for  cash,  8  421,  n. 
changing  payee  in  notes,  8  421,  n.  40. 
writing  ''security"  over  indorsement,  8  421,  ti 
change  of  pay  of  principal  in  fidelity  bond,  8 
of  duties,  surety  on  fidelity  bond  not  releasee! 


I 


1784  INDEX. 

[BiriRINOKS  AXX  KO  SSCTIOKS  AND  N0TI8.] 

ALTEBATION,  contmaed— 

in  duties  from  assistant  bookkeeper  to  teller  held  to  release  sureties. 

§  435,  n.  29.  30. 
change  from  salary  recited  in*  bond  to  commissions  held  to  release 

sureties^  8  434.  n.  28. 
paying  salary  in  advance,  §  434,  n.  27. 
of  subject  of  contract,  effect,  §  440,  n.  8. 
effect  of,  on  indemnified  surety,  8  445,  n.  34. 
acts  held  not  to  amount  to,  8  445. 
three  months  notice  to  quit  instead  of  one,  surety  not  released,  8  444, 

n.  27. 
by  conditional  sale  of  subject-matter  to  principal,  8  444,  n.  24. 
by  waiver  of  conditions,  8  444,  n.  23. 

incorporation  of  obligee  held  to  release  surety,  8  437,  n.  49. 
acceptance  by  obligee  of  part  performance,  8  444,  n.  22. 
when,  releases  as  to  future  defaults  only,  8  443. 
modification  of  injunction,  8  441,  n.  16. 
by  order  of  court,  effect  of,  8  441. 
payments  on  building  without  stipulated  architect's  certificate,  8  440, 

n.  14. 
failure  to  require  remittances  by  principal  at  stipulated  intervals,  S 

440,  n.  14. 
allowing  principal,  a  selling  agent,  to  make  collections,  8  440,  n.  14. 
compromise  between  creditor  and  principal,  8  440,  n.  10. 
departure  from  purpose  of  surety,  8  440,  n.  11,  12. 
dealings  amounting  to,  8  439. 

incorporation  of  obligees  held  to  release  sureties,  8  437,  n.  46,  49. 
effect  of  change  in  partnership,  8  438. 
increase  of  capital  stock  of  Imnk,  8  436,  n.  37. 
as  to  part,  when  releases  surety,  8  393,  n.  52;  8  395,  n.  13,  17;  8  397, 

n.  26. 
agreement  to  take  land  in  payment  releases  surety,  8  395,  n.  14;  8  396, 

n.  16,  24. 
separate  contract  distinguished  from,  8  396,  n.  25. 
taking  mortgage  with  provision  for  acceleration  of  payments,  8  404, 

n.  29. 
giving  additional  mortgage  security  held  not,  8  394,  n.  4. 
when  cutting  signatures  is  not,  8  422,  n.  10. 
changes  not  amounting  to,  8  422. 
none  when  altered  coiltract  is  forged,  8  420,  n.  38. 
before  delivery,  effect  of,  8  416,  n.  18,  19;  8  419,  n.  31;  8  420. 
inserting  void  provision  for  usury,  no,  8  417,  n.  15. 
indorsement  of  note,  when,  8  418,  n.  21-23. 
if  ratified,  does  not  release  surety,  8  423. 
effect  of  consent  of  surety's  administrator  to,  8  418,  n.  20. 
of  note  releases  surety  as  to  bona  fide  holder,  8  417,  n.  11. 
immaterial  how  made,  8  416,  n.  6. 
signature  inked  over,  8  417,  n.  12. 
filling  blanks,  8  417. 

knowledge  of,  by  surety,  does  not  prevent  his  release,  8  417,  n.  9. 
inserting  place  of  payment  in  note,  8  417,  n.  8. 
whether  taking  one  day  uote  constitutes,  8  416,  n.  1. 
special  bail  released  by  amendment  of  narr.,  8  416,  n.  3. 
dissolution  of  partnership  obligee,  8  416,  n.  3. 
of  appeal  bond  by  stipulation,  8  416,  n.  3. 
guardian's  bond  released  by  new  agreement  between  guardian  and 

ward,  8  416,  n.  3. 
inserting  interest  or  changing  rate,  8  417,  n.  10,  16. 
separate  agreement  distinffuished  from,  8  417,  n.  16. 
separate  agreement  as  to  interest  not  an,  8  469,  n.  2. 
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ANNUAL  OFTICEB— 

general  bond  of,  liable  usually  for  one  year  only,  S  187. 
when  sureties  are  liable  for  more  than  a  year,  S  191. 

ANNUAL  PEEMIUM8— 

receipt  of,  effect  as  to  duration  of  bond,  8  183,  n.  43. 

ANSWER— 

failure  by  creditor  to,  surety's  inquiry  held  not  to  release  sure^, 

8  270,  n.  47. 
request  for,  by  guarantor;  notice  of  acceptance  necessary  to  bind  him, 

8  209,  n.  43. 

ANY— 

meaning  of  word,  in  surety's  waiver  of  defense,  8  379,  n.  8. 

ANY  EXTENSION— 

surety's  consent  to,  held  to  include  only  one,  8  379,  n.  8;  8  835,  n.  66. 

APPEAL- 

surety  defending  suit  against  principal  has  no,  unless  interest  appears 

of  record,  8  598,  n.  1. 
effect  of  giving  time  pending,  8  405. 
giving  time  as  to  judgment  on,  8  409,  n.  6. 
surety  of  administrator  has  no,  when,  8  724,  n.  25. 
stays  proceedings  on  earlier  appeal  bond,  8  524. 
by  surety,  does  not  affect  contribution  by  co-surety,  8  288,  n.  16. 
by  principal,  when  successful,  held  to  release  sureties,  8  167,  n.  16. 

APPEAL  BOND— 

defense  that  lower  court  had  no  jurisdiction,  8  52,  n.  82. 

held  void  because  lower  court  had  no  jurisdiction,  instance,  8  22,  n.  72. 

surety  cut  off  from  any  defense  principal  might  have  made  at  trial, 

8  52,  n.  83,  84. 
whether  business  corporation  may  become  surety  on,  8  12,  n.  90. 
no  estoppel  to  show  that  reviewing  court  not  in  existence,  6  56,  n.  17. 
sureties  on,  may  pay  taxes  and  exact  repayment  from  indemnitor, 

8  240,  n.  45. 
surety  paying  judgment  that  is  afterwards  reversed,  8  275,  n.  21. 
analogous  case  of  refunding  bond,  8  103,  n.  33  (pp.  216,  217). 
of  executor,  when  legatees  not  eligible  as  sureties,  8  17,  n.  38. 
effect  of  naming  wrong  obligee,  8  32,  n.  64. 
surety  on,  not  released  by  imprisonment  of  principal  to  work  out  fine, 

8  304,  n.  11. 
subrogation  of  surety  on,  to  lien  of  judgment,  8  363,  n.  6,  7. 
released  by  transfer  of  appeal  by  statute^  8  666,  n.  44. 
r^eased  hy  giving  time,  8  409,  n.  6. 
released  by  agreement  for  affirmance,  6  410,  n.  19. 
whether  surety  on  injunction  bond  can  be  sureties  on,  8  560,  n.  1. 
summary  judgment  on,  in  U.  S.  court,  8  537,  n.  6. 
sureties  not  released  by  delay,  or  by  arrest  of  principal,  8  537,  n.  7,  8. 
effect  of  misrecital  of  judgment  in,  8  537,  n.  5. 
execution  need  not  issue  after  affirmance,  8  537,  n.  6. 
surety  on,  supersedes  original  surety  for  debt,  8  519,  n.  27. 
sureties  estopped  to  question  judgment,  8  531,  n.  6. 
released  by  whatever  discharges  judgment,  8  531. 
bound  only  for  judgment  appealed  from,  8  530. 
liability  when  reversal  set  aside  and  judgment  affirmed  by  higher 

court,  8  528,  n.  17,  19. 
effect  of  affirmance  upon  rehearing  after  reversal,  8  528,  n.  18. 
performance  of  judgment  releases,  8  527,  n.  14. 
from  order  overruling  demurrer,  liability  of,  8  527,  n.  12. 
liability  of,  in  forcible  detainer  case,  8  527,  n.  11. 
action  on,  by  assignee  of  judgment,  8  526. 


1788  INDEX. 

[BBF^XNOXS  AU  to  SK7I0NB  AKD  KOm.] 
APPUCATION  OF  PAYMENTS,  continued— 

hj  aheriff's  sale  to  debts  of  different  datea,  i  364,  n,  20. 

creditor  not  bound  bf  agreement  between  prindpal  and  amvtj  aa  to, 

S  364,  n.  SI. 
to  Boreties  In  proportion  to  UabiHtf,  S  194,  n.  7. 
wbeo  guaranty  of  debt  ie  for  limited  amomt  or  limited  portion,  S  2TT, 

n,  87. 
to  guaranteed  portion  of  debt  fint,  B  103,  n.  39;  f  277,  n.  37. 
principal  not  credited  with  money  paid  by  aoretf  to  creditor  aa  price 

of  surety 'b  releaae,  S  360,  n.  33. 
on   defaulting  postmaster's  bond,  f  653,  n,   45. 
by  postmaster,  statate  aa  to,  f  372,  n.  17, 

creditor  cannot  make,  to  prejndiee  of  sniety,  9  656,  n.  8;  S  668,  n.  17. 
instance  of,  by  creditor  to  prejudice  of  solvent  snretiee,  |  338,  n.  21 
defaulting  revenue  officer  permitted  to  make  such,  aa  to  releaao  nretia^ 

i  371,  n.  13.   .^ 
to  different  sets  of  sureties,  {  372, 

when  surety  cannot  avail  of  paymenta  by  principal,  t  371,  n.  14. 
sniety  must  apply  collateral  Qrst  to  reimburHctnent,  second  to  oitin- 

guiBhing  liability,  E  250,  n.  23. 
surety  'b  right  to  have  principal 's  property  first  applied  to  debt,  9  228, 

n.  44. 
out  of  defaulting  principal  'b  property :  let  to  payment  of  debt^  2d  to 

eion«ratiou  of  sureties,  t  272,  a,  7. 
for  goods  bought  under  letter  of  credit,  S  133,  n.  32. 
APPUCATION  OP  PUECHA8E  MONET— 

purchaser  at  master's  sale  not  bound  to  see  to,  S  336,  d.  16. 
APPLICATION  OP  8ALAET  TO  DEBT— 

effect  of  change  from  salary  to  commiaaionB  wbrae  surety  has  or  haa 
not  power  to  compel,  fi  432,  n.  20;  f  434,  n.  26. 
APPEOVAL— 

held  no  delivery  of  offidal  bond  until,  by  proper  autJiori^,  S  426,  n.  SO. 
of  bond,  sureties  bable  without,  when,  j  34,  n.  83. 
not  necessary  to  validity  of  ofScial  bond,  S  616,  n.  33 ;  i  616.  ' 
delay  in,  of  bond  held  not  to  affect  miTetiee,  1  757,  n.  38. 
by  juBticeo,  of  debtor's  bond,  may  be  waived  by  obligee,  !  SI,  n.  S4. 
whether  may  be  delegated  to  clerk  of  court,  t  17,  n.  40. 
ABBITBATION— 

surety  not  released  by  failing  to  receive  notiee  of,  i  272,  n.  4, 
effect  of,  on  replevin  bond,  S  SOi. 
AEBITRATION  BOND— 

hold  released  by  waiver  of  conditions,  3  444,  n.  S3, 
released  by  change  in  arbitrators,  i  136,  n.  56. 

surety  in,  held  discharged  by  ertension  of  time  for  maMiig  awmrd, 
g  394,  n,  6. 
ABCEITECT- 

effect  of  stipulation  to  be  bound  I^  certifieate  of,  f  766,  n,  36. 
fraudulent   acceptance   of   bad   work   by,    doee   not   release   builder's 

surety,  I  755,  n.  34. 
alterations  by,  without   owner's  consent,  held  not  to  release  soretiea 

on  building  bond,  S  753,  n.  31. 
changes  in  building  contract  without  order  of,  hdd  to  release  aorety, 
{  752,  n.  28. 
ARCHITECT'S  CEBTIFICATE— 

surety  released  by  payments  made  without,  when,  |  440,  n,  11, 
ABKAN8A&-  ,      .      , 
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ATTACHMENT— 

creditor,  by  abandoning,  suit  againat  principal,  held  not  to  release 

Burety,  §  270,  n.  45. 
subrogation  of  surety  to,  suit  by  creditor,  §  335,  n.  7. 
defective,  against  principal  by  creditor  held  not  to  release  surety,  9  270, 

n.  45. 
when  creditor  may  have,  for  principal's  property  in  surety's  hands, 

9  277,  n.  36. 
surety  cannot  commence,  against  principal  before  he  has  paid  the 

debt,  §  226,  n.  20. 
on  principal's  property  released  by  creditor  releasee  surety  pro  tanto, 

§  494,  n.  20,  21. 

ATTACHMENT  BOND— 

liability  where  suit  vexatious,  9  553,  n.  7. 

demand  on  principal  held  necessary  to  charge  sureties,  9  650,  n.  43. 

special  damages  for  loss  of  credit,  9  553,  n.  3. 

whether  attorney 's  fees  recoverable,  9  553,  n.  5,  6. 

measure  of  damages,  9  553. 

no  recovery  on,  if  attachment  plaintiff  recovers  anything,  9  553. 

by  county,  void,  sureties  held  liable,  9  166,  n.  9. 

when  released  by  bond  to  dissolve  attachment,  9  552,  n.  46. 

ATTACHMENT  RELEASE  BOND— 

divests  lien  as  to  innoceut  purchaser,  9  552,  n.  45. 
defenses  barred  by  estoppel,  and  why,  9  52,  n.  76. 
effect  of  bankruptcy  of  principal,  9  549. 
how  affected  by  amendment,  9  546,  n.  26,  27. 
value  of  property  is  measure  of  damages,  9  543,  n.  8. 
When  releases  attachment  bond,  9  552,  n.  46. 

ATTESTATION— 

unauthorized,  releases  surety  when  and  why,  9  422,  n.  9. 

ATTORNEY- 

see  also  District  Attorney,  State's  Attorney. 

as  surety,  9  H. 

has  no  implied  power  to  release  surety,  9  276,  n.  32. 

one  who,  as,  alters  contract  on  which  he  is  surety  not  released,  S  423, 

n.  13. 
effect  of,  filling  up  blanks  in  executed  bond,  9  424,  n.  24. 
court  may  compel,  to  perform  unwritten  agreement  which  is  within 

statute  of  frauds,  9  63,  n.  53. 
cannot  release  surety  by  suspending  execution  or  staying  judgment, 

9  407,  n.  44,  45. 
may  release  surety  by  consenting  to  continuance,  9  407,  n.  46. 
of  creditor,  whether  has  power  to  release  surety,  9  276,  n.  32. 
defendant's  promise  to  plaintiff  to  pay  plaintiff's  attorney  held  orig- 

inal,  9  88,  n.  82. 
as  surety  not  bound  by  judgment  against  principal  alone,  9  124,  n.  64. 
guarantor  of  fees  of,  held  not  released  by  his  taking  a  partner,  9  137. 

n.  58. 
not  bound  by  judgment  against  his  principal  when,  9  Hy  n«  79. 

ATTORNEY'S  FEES— 

not  recoverable  by  surety  when  incurred  needlessly,  9  238,  n.  3. 

when  surety  or  guarantor  liable  for,  9  125. 

when  note  provides  for,  guarantor  of  note  liable  for,  9  l^^y  n-  71. 

evidence  requisite  to  charge  surety  of  note  for,  9  125,  n.  71. 

to  remedy  breach  by  principal,  liability  of  surety  for,  9  103,  n.  33  (p. 

216). 
statute  for  allowance  of,  must  be  strictly  complied  with,    9  125,  n.  71. 
held  to  be  included  in  expenses  of  collection.  9  125,  n.  71. 
evidence  necessary  to  sustain  recovery  of,  9  125«  n.  2. 
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ATTOBNEY^S  PEES,  continued— 

in  action  on  replevin  bond,  9  572. 

when  recoverable  under  injunction  bond,  §  555. 

whether  recoverable  under  attachment  bond,  §  553,  n.  5,  6. 

on  injunction  bond,  §  561,  n«  18,  23.  * 

recoverable  against  petitioning  creditor's  bond  in  bankruptcy,  8  551. 

contribution  as  to,  §  309,  n.  29,  30. 

held  included  in  ''damages,  costs,  charges  or  expenses,''  §  104,  n.  43. 

sureties  on  sheriff's  indemnity  bond  held  liable  for,  8  745,  n.  40. 

not  allowed  to  surety  paying  fund  into  court,  why,  8  829,  n.  23. 
ATTORNEY  IN  FACT— 

instance  of  signature  of  official  bond  by,  8  738,  ju  40. 
AUCTIONEEBr- 

sure^  for  licensed,  not  released  by  his  taking  a  partner,  8  187,  n.  59. 
AUDIT— 

of  state  treasurer's  accounts,  effect,  8  621,  n.  29. 
AUTHOBITY  OP  LAW— 

bonds  without,  distinguished  from  bonds  against,  8  747,  n.  8. 


see  also  Bbooonisance,  Criminal  Bail^  Pobfkitubk. 

in  civil  cases,  sureties,  8  581,  n.  1. 

effect  of  exception. to,  8  533,  n.  24. 

what  recognizance  must  show,  8  600. 

form  of  record  when  taken  in  open  court,  8  581,  n*  & 

effect  of  void  indictment,  8  600,  n.  21,  p.  IIOL 

forfeiture  of,  8  602. 

defenses  to  forfeiture  of,  8  603. 

effect  of  term  not  being  held,  8  594,  n.  9,  10. 

principal's  enlistment  in  the  army,  8  590. 

effect  of  principal's  appearance  and  escape^  8  593. 

principal's  arrest  by  U.  8.  officers,  8  590,  n.  31,  32. 

effect  of  condition  becoming  illegal  or  impossible  8  589. 

subsequent  imprisonment  of  principal,  88  591,  592. 

insanity  of  principal  in  another  state,  8  59If  t^»  38. 

sii^kness  or  death  of  principal,  8  588. 

effect  of  misrecital  of  time  for  appearance,  8  586,  n.  88. 

statute  as  to  release  of  must  be  complied  with,  8  585,  n.  89. 

surrender  of  principal.  8  585. 

effect  of  death  of  juage,  8  594,  n.  10. 

when  principal  exempt  from  arrest,  8  596.  n.  27,  28. 

more,  or  less,  onerous  than  law  requires,  8  596,  n.  32,  33;  8  600,  n.  17. 

taken  by  sheriff  without  authority,  case  holding,  valid,  8  596,  n.  34. 

principal  indicted  for  another  offence.  8  597. 

dvil,  may  defend  suit  arainst  principal,  and  appeal,  8  596,  n.  1. 

approval  need  not  be  endorsed,  8  596,  n.  2. 

effect  of  pardon,  8  596,  n.  3. 

effect  of  reversal  after  note  given  in  payment,  8  598,  n.  4. 

when  not  bound  by  waiver  of  defence,  8  583,  n.  26. 

why,  taken  hy  unauthorized  person  is  void,  8  682,  n.  16,  p.  1070. 

in  habeas  corpus  cases,  8  582,  n.  12. 

whether  order  of  court  gives  sheriff  i>ower  to  take,  8  682,  n.  11. 

estopped  to  deny  recitals^  8  581,  n.  4. 

effect  of  duress  of  principal,  8  596,  n.  30,  81. 

effect  of  second  indictment,  8  598,  n.  5. 

execution  may  issue  first  against  principal,  8  699. 

paying  judgment  against  principal,  afterwards  reversed,  may  recover 

back,  8  598,  n.  4. 
whether  promise  to  indemnify  civil  or  criminal,  need  be  in  writing, 
8  71,  n.  6,  7;  8  72. 
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BAIL^  continued — 

whetk  eontribntioit  between  civil,  !  804. 

whetber  sureties  ma^  limit  liabili^,  1  194,  u,  0, 

Btatute  prescribing  effect  where  one  surety  not  boond,  )  790,  n.  30, 

in  dvil  COM  liabll  not  only  to  creditor  bnt  to  soretj  for  debt,  J  S42, 

a.  43. 
not  leleBMd  hj  iberiff  'a  promise  to  get  otber  bftil,  {  609,  n.  7. 
for  appearance^  not  released  by  failure  to  indict,  j  609,  n.  1, 

defence  tbat  principal  removea  bj  court,  !  611,  d.  11, 
when  released  hj  court's  refuBal  to  act,  1  608,  n.  4S. 

no  defence  that  principal  tried  for  another  offence,  S  008,  n.  4L 

juHtice's  conrt  closed  on  Bfipaarance  day,  effect,   i  608,  n.  43. 

when,  not  bound  if  appearance  term  not  held,  t  608,  n.  42, 

whether  released  by  defect  in  indictment,  j  605,  u.  10. 

when  criminal,  cannot  plead  unconstitutionality  of  statute,  S  SOS,  n.  SO. 

held  not  released  by  altoration  in  iDdictment,  t  606,  n.  33. 

defense  of  no  juriwlictiDn  in  committing  magistrate  i  60S,  n,  20, 

cannot  contradict  record  of  forfeiture,  1  606,  n.  2S. 

effect  of  clerk 's  failure  to  note  filing  of,  bond,  S  606,  n.  21. 

may  show  forfeiture  improperly  taken,  f  606,  n,  25. 

defence  of  want  of  conaideration,  S  603. 

defence  of  conditional  delivery,  t  603, 

in  bastardy  cases,  S  504. 

right  of  to  arrest  principal,  f  587. 

defences  cut  off  by  estoppel,  9f  OOS,  606. 

given  upon  informal  commitment  liable,  f  606,  n.  27. 

measure  of  damages  is  penalty  of  criminal  recogniiance^  f  614,  n.  24. 

no  defence  that  principal  not  guilty,  S  613,  n.  33. 

not  released  by  stato's  delay  in  arrrating  principal  after  conviction, 
g  613,  n.  22. 

liable  where  principal  not  called,  9  613,  n.  21, 

must  strictly  comply  with  statute  to  be  discharged,  1  613,  n.  21. 

held  not  released  by  nolle  pros.,  S  611,  n,  IS, 

effect  of  amendment  of  order  requiring,  9  507,  n.  30, 

effect  of  amendment  of  declaration,  I  S07,  n.  4042, 

released  by  alteration  of  penalty,  S  612,  u.  18, 

giving  time  pending  suit  bold  cot  to  release,  j   583,  n.   21,  2E, 

when  released  by  order  for  continuance,  S  376,  n.  20. 

when  released  by  continuance  to  subsequent  term,  {  608,  n.  44. 

effect  of  continuance  and  court  not  in  session  at,  S  50G,  n.  24, 

bow  affected  by  removal  to  XJ.  S.  court,  1  505,  n,  17.   ' 

effect  of  change  of  venue,  S  594,  n.  8;  S  S0G,  n.  18, 

effect  of  alteration,  I  424,  n,  26,  27, 

whether  a  defence  that  piincipa]  feared  mob  violence,  |  609,  d.  3; 

g  611,  n.  13. 
released  l^  creditor's  failoze  to  prosecute  joint  debtor,  g  612,  n,  16; 

g  613,  n.  19. 
not  bound  when  not  named  in  bond,  t  612,  n.  IS. 
measure  of  damages  in  civil  sulL  3  612,  n,  16. 
not  bound  when  penalty  blank,  g  612,  n.  18. 
not  liable  to  creditor  who  connives  at  esci^ie,  g  612,  n.  19. 
not  liable  where  no  delivery  of  bond,  i  612,  n.  18. 
not  liable  when  attorneys  of  parties  agree  to  release,  g  612,  a.  18. 
no  breach  to  go  beyond  prison  bounds  by  mistake,  f  612,  n.  16. 
liable  without  justification,  3  609,  n,  5. 
liable  if  penalty  leas  than  order  remiires,  g  617,  n.  44. 
effect  of  requiring  greater,  than  order  spedflea,  {  617,  n.  43. 
taken  by  justice  ^ter  commitment  void,  §  31,  n.  51, 
need  not  appear  personally  in  court,  9  17,  n,  40. 
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BAIL^  continued — 

in  civil  case  whether  entitled  to  rights  of  surety  after  judgment,  8  ^0, 

n«  56. 
taken  without  authority  in  criminal  case,  Toid,  8  31,  n.  51. 
whether  agreement  to  indemnify  criminal,  void  a^  aginst  public  policy, 

8  610,  n.  8,  9. 
rights  of  indemnitor  of,  in  criminal  case,  8  745,  n.  42 ;  8  610,  n.  9. 
whether  criminal,  can  recover  indemnity  from  principal,  8  610,  n.  8. 
condition  'Ho  abide  any  order''  does  not  cover  second  continuance, 

8  584,  n.  29;  8  594,  n.  29. 
effect  of  words  ''abide  the  judgment,"  etc.,  8  595,  n.  19,  20. 
how  "abide  and  perform"  differs  from  "abide,"  8  595,  n.  21. 
verdict  of  guilty  is  a  "  conviction, ' '  8  595,  n.  25. 
promise  to  indemnify  one  if  he  will  become,  not  within  statute  of 

frauds,  8  71,  n«  6. 
in  suit  to  pay  debt,  rights  of,  against  principal  and  sureties  for  the 

debt,  8  304. 
when  surety  entitled  to  subrogation  as  against  special,  of  principal, 

8  356. 
liability  and  discharge  of,  in  civil  and  criminal  cases,  88  581-614. 
in  civil  cases  generally  entitled  to  rights  of  a  surety,  8  581. 
discharge  of,  by  surrender  of  principal,  88  585,  586. 
may  arrest  principal  in  another  state  than  that  in  which  bail  is  given, 

8  587. 
right  of,  to  arrest  principal,  8  587. 
when  sickness  or  death  of  principal  excuses,  8  588. 
exoneration  of,  by  act  for  which  he  is  bound  being  rendered  unlaw- 
ful 8  589. 
how  liability  of.  affected  l^  enlistment  of  principal  in  the  army,  8  590. 
how  liabili^  of,  affected  by  a  subsequent  imprisonment  of  principal, 

88  591-592. 
when,  liable  if  accused  appear  and  afterwards  escape,  8  593. 
liability  and  discharge  of,  in  bastardy  bond,  8  594. 
how  liability  of,  affected  by  term  of  court  not  being  held,  change 

of  venue,  etc.,  8  594. 
whether,  bound  when  principal  not  liable  to  arrest,  8  596. 
whether,  can  set  up  as  a  defense  the  duress  of  the  principal,  8  596. 
in  civil  case  only  bound  to  extent  required  by  law,  no  matter  what 

bond  contains^  8  596. 
not  liable  when  charge  stated  In  bail  bond  not  criminal  offence,  8  596. 
when,  in  a  civil  suit  cannot  inquire  into  sufficiency  of  affidavit   to 

hold  to,  8  596. 
liability  of,  \^hen  principal  indicted  for  another  offence,  8  597. 
how,  in  civil  case  affected  by  amendment  of  declaration,  8  597. 
whether  bound  when  sheriff  has  no  authority  to  take  bail  bond,  8  597. 
in  civil  case  discharged  by  change  of  form  of  action,  8  597. 
when  discharged  by  pardon  of  principal,  8  598. 
for  appearance  of  accused  before  circuit  court  where  there  is  no  such 

court,  but  a  district  court,  is  not  liable,  8  598. 
when  not  liable  if  judgment  against  principal  afterwards  reversed, 

8  598. 
may  defend  suit  against  principal,  8  598. 
in  civil  suit  against  two  not  liable  for  judgment  by  consent  entered 

against  one^  8  598. 
sheriff  cannot  return  oa.  8a,  before  return  day  as  to  charge,  8  599. 
discharged  if  amount  indorsed  on  cap,  ad  resp»  does  not  correspond 

to  amount  sworn  to  be  due,  8  599. 
when  statute   provides   for  surrender   of  principal  within   ten   days 
after  judgment,  exonerated  by  surrender  of  principal  within  ten 
days  after  execution  issued,  8  599. 
118 
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BAIL,  continued — 

in  civil  case  not  discharged  by  issuing  of  /S.  fa,  first  against  prin- 
cipal, 8  599. 

creditor  must  honestlv  try  to  collect  debt  from  all  principals  before 
coming  on  bail,  §  609. 

changing  penalty  of  bail  bond  discharges,  when,  §  609. 

in  order  to  charge,  in  a  criminal  case,  record  must  show  that  principal 
was  called  and  did  not  appear,  S  609. 

when,  liable  although  he  does  not  justify,  S  611. 

whether  failure  to  indict  principal  discharges,  8  611. 

miscellaneous  cases  holding,  discharged,  §  612. 

miscellaneous  cases  holding,  liable,  S  613. 

for  two  defendants  in  a  civil  suit  not  released  by  imprisonment  on 
ca.  sa.  of  one  of  them,  S  613. 

cannot  question  legality  of  proceedings  in  which  bond  was  taken, 
S  606. 

cannot  question  indictment,   §   606. 

liability  of,  when  principal  placed  beyond  his  control  by  act  of 
law,  §  611. 

quashing  indictment,  discharges,  S  611. 

BAIL  BOND— 

how  offence  described  in,  SS  600,  601. 

binds  estate  of  surety  after  his  death,  §  150,  n.  57. 

BAILEE— 

whether  treasurer  is,  under  despoeitory  statutes,  8  743,  n.  82. 

BALANCE— 

guarantor  of,  how  distinguished  from  guarantor  of  part,  8  277,  n.  37. 

BANK— 

see  also  Deposit,  Failubb  of  Bank,  Official  Bonds. 

signature  of  cashier  held  signature  of,  8  101,  n.  13. 

cannot  make  accommodation  paper,  88  8,  9,  n.  54. 

incorporation  of,  held  to  release  sureties,   8   437,  n.  49. 

bound  by  representations  of  president,  except  when,  8  472,  n.  18. 

of  deposit,  loss  of  public  moneys  by  failure  of,  8  739,  n.  1. 

loss  through  failure  of,  falls  upon  sureties  on  bond  in  force  at  time 
of  failure,  8  739,  n.  1. 

fact  that  note  is  payable  at,  held  notice  of  its  purpose,  8  130,  n.  10. 

need  not  apply  maker's  deposit  to  payment  of  his  note,  8  370,  n.  It. 

surety  to,  as  creditor,  not  released  by  bank's  failure  to  apply  prin- 
cipal's deposit  to  his  debt,  8  487. 

deposit  of  public  funds  in,  held  not  a  loan,  8  743,  n.  33. 

failure  of,  after  principal 's  settlement  by  giving  paper  of,  8  741,  n.  20. 

whether,  chargeable  with  cashier's  knowlMge  of  default,  8  16,  n.  23. 

guaranty  by  directors  of  future  advances  to,  held  absolute,  reqoiring 
no  notice  of  acceptance,  8  213,  n.  20. 

usages  of,  effect  on  surety's  rights,  8  394,  n.  10. 
.    that  honors  chedc,  subrogated  to  depositor's  rights,  8  925,  n.  14. 

when  may  guarantee  bonds  of  railroad,  88  7,  8. 

BANK  BOOKKEEPEB— 

bond  of,  liable  for  default  as  teller,  8  193,  n.  65. 

BANK  CASHIEB— 

see  also  Lulled  into  Seottbtft. 

employment  ends  with  receipt  of  discharge,  8  487,  n.  44. 

sureties  held  released  by  increase  of  stock,  8  436,  n.  87. 

payment  of  salary  in  advance,  8  434,  n.  27. 

when  jury  to  determine  whether  acts  of,  are  acts  of  bank,  8  468^  n.  62. 

whether  act  of,  can  release  surety  to  bank,  8  466,  n.  84. 

held  released  by  renewal  of  charter,  8  1^0,  n.  48. 
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BASTABDY  BOND,  continued— 

released  by  too  long  continuance^  §  582,  n.  10. 

no  release  of,  by  surrender,  8  586,  n.  8;  8  594,  n.  11. 

more  onerous  than  law  requires,  9  594,  n.  14. 

penalty  held  measure  of  damages,  8  614^  lu  28. 

may  he  reformed  by  inserting  correct  name  of  complaining  witness, 

8  159,  n.  36. 

BET— 

surety  for,  compelled  to   pay,   no  right   to  indemnity  in   Miflsouri, 

9  236,  n.  25. 

BILL  QUIA  TIMET— 
see  QtTiA  TiiCBT. 

BLANK— 

in  bond,  when  surety  released  by^  8  35. 

surety  estopped  to  dispute  bond  signed  by  him  in,  8  55,  n.  3. 

surety  signing  bond  in,  held  liable  where  blanks  filled  after  death, 

8  145,  n.  34. 

inserting  surety's  name  in,  9  425,  n.  32. 

liability  of  surety  who  signs  in,  9  460. 

indorser  in,  when  liable  as  guarantor.  99  195,  197. 

indorser  in  blank,  when  liable  as  joint  maker,  9  199. 

effect  of  revocation  of  power  to  fill,  9  460,  n.  4. 

in  bond,  parol  authority  to  fill  held  sufficient,  9  424,  n.  24. 

effect  of  signing  recognizance  in,  9  613,  n.  21. 

in  penalty,  effect  of,  9  35,  n.  93;  9  770,  n.  9a. 

verdict  in,  effect,  9  35,  n,  94. 

BLANKET  MOBTGAGE— 

owner  of  part  who  pays,  not  a  volunteer,  9  356,  n.  21. 

subrogation  of  one  who  pays,  9  356,  n.  21. 

when   no   contribution    between    subsequent   mortgagees    of   separate 

tracts,  9  285,  n.  35. 
sale  of  land  subject  to,  effect,  9  43,  n.  64,  66. 

BONA  FIDE  HOLDER— 

of  note  signed  in  blank,  9  420. 

surety  on  altered  note  not  liable  to,  9  417,  n.  11. 

BOND- 

effect  of  provision  for,  in  principal's  contract,  9  24,  n.  92. 

when,  need  not  be  executed  by  principal,   9   170,  n.  12. 

surety  released  by  parol  alteration  thereof  fully  executed,  9  425,  n.  35. 

whether  giving  amounts  to  payment,  9  232,  n.  23;  9  468,  n.  26. 

verbal  authority  by  surety  to  execute,  held  sufficient,   by   estoppel, 

9  744,  n.  36. 

BOND  FOB  COSTS— 
see  Costs. 

BOND  OF  INDEMNITY— 

see  also  Indemnitt,  Subrogation. 

hdd  not  to  interfere  with  surety 's  right  to  subrogation,  9  47,  n.  24. 

BOOK  ENTBIES— 

of  defaulting  official,  held  not  conclusive  on  sureties^  9  738,  n.  39. 

BOTTOMRY  BOND— 

see  also  Admiralty. 

rights  of  surety  on,  take  precedence  of  mortgage^  9  287,  il  44. 

when  usury  a  defence  in  suit  upon,  9  288,  n.  13. 

BBEACH— 


no  limit  to  number  of  breaches  assif^^able,  9  830,  n.  82. 

same  proof  of,  required  whether  principal  served  or  not,  |  742, 
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BUILDING  BOND,  continued- 
when  interest  reeoverable  f : 
liability  when  contract  eze< 
surety  held  not  released  by 
limitations  as  to  labor  cli 
measure  of  damages,  8  72 
to  city,  city  official  ma; 
effect  of  stipulation  to 

n.  35. 
material  man  usually  U' 
changes  without  architc 
plans  and  specification; 
held  no  defence  that  f 
taken  by  city  board  v 
effect  of  naming  wr 
surety's   settlement  i 

§  758,  n.  48. 
owner    need    not   fl: 

§  757,  n.  38. 
laborer  or  materia^ 

S  761,  n.  8. 
when  material  man 
payment  by  owner 

sureties,  9  75 


BUlliDING  CONTR 

consent  in  advar                        t 

effect  of  stipul^ 

in  California  m 

when  guarantc                           i 

providing  for                             < 

BUKDEN  OF  PP 

see  also  Open 

of  release  b^                             1 

on  people  to                               i 

in  suit  on  o'                               i 

on  creditor                                  i 

on  creditor                                 i 

on  creditor                                  1 

of  notice                                     i 

to  show  c                                   , 

S   11 

in  India*                                     i 

of  consi 

as  to  81                                       1 

is  on  pi                                        I 

mr 

BY-T.iVWP 

requir 

CALllX)? 

code 

no  <                                             I 

to  1 

no                                                1 

• 

U'                                                                          ! 
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CHECK— 

drawer,  not  surety  for  payee,  8  397,  n.  28. 
taking  principal's,  held  to  release  sureties,  §  401.  n.  6,  7,  8. 
seven  days'  delay  in  presenting  check  held  to  release  surety,  |  115, 
n.  15. 

CHIEF  OP  POLICE- 

sureties  of,  not  liable  for  wrongful  arrest  by,  8  688,  n.  4. 

CITATION  TO  ACCOUNT— 

no  limitation  to,  of  executor,  Ac,  8  725,  n.  26. 
CITY— 

liable  for  returned  cash  bail,  when,  8  582,  n.  12. 

ordinance  hdd  only  proper  evidence  of  alteration  by,  8  425,  n.  34. 

remedy  of,  over  against  lot  owner,  when  barred  by  statute  limita- 
tions 9  161,  n.  56. 

power  of  to  require  bonds  from  street  contractors,  without  statute, 
9  747,  n.  3. 

power,  without  statute,  to  require  building  bond,  8  747,  n.  3. 

judgment  against,  for  persoxial  injuries  not  condusiye  on  lot  owner, 
8  802.  n.  32. 

guaranty  by,  held  void,  8  7,  n.  47. 

when  notice  to  mayor  not  notice  to,  8  458,  n.  43. 

CITY  BONDS— 

when  surety  estopped  to  set  up  defence  of  illegality,  8  141. 
guaranty  of,  passes  to  assignee  thereof,  8  59,  n.  33. 

CITY  CLEBK- 

liability  for  money  properly  payable  to  treasurer,  8  634,  n.  42. 
sureties   of,   not   Uaole  for   taxes   collected   by,   without    ordinance, 

8  628,  n.  15. 

sureties  not  liable  for  moneys  collected  without  ordinance,  6  628,  n.  12. 
sureties  liable  for  cashing  fraudulent  orders,  8  630,  n.  25. 
sureties  of,  not  liable  for  liquor  license  fees  coUected  by,  pajrable 
to  treasurer,  8  629,  n.  19. 
CITY  COMPTBOLLEBr- 

sureties  liable  for  misuse  of  proceeds  of  city  bond  sale^  8  630,  lu  26. 

CITY  COUNCIL— 

cannot  release  official  bond,  8  675,  n.  28. 

CITY  MABSHAL— 

sureties  of,  liable  for  wrongful  arrest  by,  8  684. 

CITY  TBEASUBEB— 

entries  of,  as  evidence  against  sureties,  9  799,  n.  15. 

general  bond,   held  not  liable  where   statute  required  special  bond, 

9  650,  n.  35. 

sureties  of,  subrogated  to  city's  claim  against  third  parties^  9   S51, 

n.  44. 
fidelity  bonds  of,  how  construed,  9  103,  n.  34,  p.  219. 

CIVIL  BAIL— 

surety  who  pays  subrogated  to  creditors'  rights  against,  of  piindpal, 

8  342,  n.  43. 

CIVIL  LAW— 

surety's  right  to  prosecution  of  principal  under,  8  HO,  n.  13. 

CIVIL  SEBVICE' STATUTE— 

whether  releases  existing  sureties,  {  436,  n.  41. 

CLASSIFICATION  OF  SUBETIES— 

as  to  diligence  due  them,  9  219,  n.  56. 

CLEBK  OP  COUBT— 

sureties  of,  not  liable  for  defaults  of,  as  reoeiver  or  admimstmtor, 

9  632,  n.  34,  35. 
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COLLATEBAL,  eontiuned— 


muet7'B  rieht  to,  Buperior  to  creditor 'b,  |  3S9,  i 
for  note  held  released  by  Btranger's  payment  of  i1, 
attachmeut  niit  by  creditor  regarded  as,  {  335,  n.  7. 


defence  of  nuBapplication  of,  cot  barred  by  renewal  notea,  1  309,  n.  S. 

Bore^  not  released  b;  exchange  of,  unless  injured,  i  369,  n.  5. 

diveraion  of  without  Buret/ 'b  consent  releases  surety  pro  taate,  1  369. 

right  of  eraditor  to,  of  fTarety,  S  358,  n.  39. 

when  loae  of  no  defence  to  sarety,  S  826,  n.  3. 

released  with  release  of  snrety  putting  it  up,  |  43,  n.  68. 

majr  be  sued  on  at  its  maturity  Uiough  principal  debt  not  Sue, 
{  26,  n.  9. 

chattel  mortgage  of  sheqi  as;  surety  held  not  released  by  creditor 'a 
consent  to  sale  of  part,  on  eredit,  resoItiDg  in  low  of  prie^ 
S  4S6,  n.  40. 

when  creditor 's  release  of,  does  not  discharge  surety,  S  485,  n,  SO, 
COLLATBBAL  AGEEBMENT— 

distinguished  from  alteration,  J  417,  n.  IS. 
COLLATERAL  NOTE— 

measure  of  surety's  recorery  on,  }  244,  n.  22. 

held  not  bound  for  future  ^dTanees,  {  121,  n,  49. 
COLLECTOB— 

when  right  of  action  accrues  on  bond  of,  {  39S,  a.  13. 
COLLECTOE  OP  CTSTOMS— 

bond  held  to  take  effect  from  mailing,  3  628,  n.  5L 
COLOE  OP  OFFICE— 

see  also  Viktui  or  Omca. 

Alabaoia  Code,   S  627, 


1  whether  receiTCd  onder, 
t  789,  Ik  4,  p'.  1304.' 
COLOEADO— 

statute  as  to  Telenae  of  criminal  boil,  |  614,  n.  29. 
COMMEECIAL  COEPOEATION— 

as  snrety,  t  12. 
COMMIBSrONS— 

of  prindpal,  change  of,  when  pledged  to  Borety  releases  nirety,  !  432, 
n.  20:  I  434,  n.  26. 

□f  dt^aoAing  principal,  atirettes  not  credited  with,  S  681,  -n.  29. 
COMMITTEE  OF  LUNATIC— 

liability  of  sureties  of,  t  630,  n.  24. 

surety  of,  cannot  question  regularity  of  ^pointment,  S  53,  n,  87. 
COMMON  COUNTS— 

when  and  why  no  recovery  against  surety  under,  t  166,  a.  17. 

nmally  not  suffieient  for  recovery  on  gnaranty,  i  102,  n.  27. 

gnanuitor  of  rent  not  liable  under,  i  128,  u.  62. 
COMMON  LAW— 

presumed  to  prersil  in  other  states,  S  162,  n.  66. 
COMMON  LAW  BOND— 

see  ToLUNTABT  Bond,  S  81. 

COMMON  T.TABTT.TTT— 

for  same  debt,  test  of  contribution,  E  281,  n.  13;  9  282;  |  283,  n.  28. 
COMPENSATION- 

interest  on  penally  allowed  only  as;   therefors  no  low  no  intweit, 
S  126,  n.  81. 
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CONDITION  OF  GUABANTY— 
muBt  be  proyedy  8  822,  n.  11. 

CONDITIONS— 

effect  of  requiring  surplus,  in  statutory  bond,  8  617,  n.  44,  47. 

CONDITIONS  OF  SURETYSHIP— 
secrecy,  S  449,  n.  52. 
how  construed,  S  449,  n.  51. 
parol  evidence  admissible  to  show,  §  454. 
when  performance  of  must  be  averred  and  proved,  8  471. 
need  not  be  express,   8   453. 
when   principal's   failure   to   execute  bond   does  not   release  mrei^, 

8  451,  n.  7. 
known  to  creditor  and  not  complied  with  release  surety,  8  451. 
evidence  held  insufficient  to  prove,  8  535,  n.  39. 
that  another  shall  sign,  8  450,  n.  54. 
as  to  remedy,  when  binding,  8  449,  n.  53. 

parol  evidence  contradicting  writing  not  admissible,  8  455,  n.  24^  25. 
whether    forgery   is    notice    of    non-performance    of,    8    457,    n.    44; 

8  462,  n.  19. 
,    binding  though  obscure  and  not  express,  8  467,  n.  44. 
impossible  of  performance,  effect  of,  8  563,  n.  42. 

CONDITIONAL  EXTENSION— 

of  time  releases  surety  when,  8  395,  n.  14. 

CONDITION   PBECEDENT— 

whether  can  be  shown  by  parol,  8  104,  n.  49. 

surety  not  holden  until,  performed,  8  148,  n.  48;  8  149,  n.  53. 

in  sureties'  contract,  performance,  necessary  to  recovery,  8  748,  n.  II. 

stipulation  for  immediate  notice  broken  by  12  days'  d^y,  8   749, 
n.  11. 
CONDUCT— 

see  also  Aers  of  the  Parties. 

held  to  show  acceptance  of  guaranty,  8  225,  n.  8. 
-  construction  of  writing,  by,  of  parties,  8  107,  n.  70. 

CONFESSION  OF  JUDGMENT— 

jury  determines  whether  signature  forged,  8  463,  n.  24. 

CONFLICT  OF  LAWS— 

see  also  Interstate  Law,  Law. 
as  to  contract  of  suretyship,  8  162. 

CONNIVANCE— 

of  surety  held  equivalent  to  consent  to  giving  time^  8  379,  n.  13. 

CONSENT— 

see  also  Consent  in  Advance,  Waiver. 

by  surety  to  release  of  lien  on  conditions,  conditions  must  be  observed, 
^    8  483,  n.  24. 

creditor's  rdease  of  lien  with  surety's,  does  not  release  surety, 
8  481,  n.  18. 

surety  held  to  have  consented  to  sale,  in  due  course^  of  sheep,  on 
which  creditor  had  chattel  mortgage  as  further  security,  there- 
fore not  released  by  loss  resulting,  8  486,  n.  40. 

surety  signing  as  witness  to  extension  does  not,  thereto,  8  379, 
n.  11,  12. 

to  release  of  lien  by  surety's  executor  held  insufficient,  8  481,  n.  18. 

of  surety  to  giving  time  shown  by  circumstances,  8  379,  n.  13. 

when  surety's  knowledge  of  giving  time  is  equivalent  to,  8  380,  n.  22. 

insanity,  sufficient  reply  to  allegation  of,  8  380,  n.  24. 

basis  of  summary  judgment,  8  784,  n.  45. 

by  surety  to  improper  conduct  by  principal,  whether,  bars  right  of 
contribution  from  co-surety,  8  280. 
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CONSIDEEATION,  continued— 

for   extension,   promise  to  pajr  interest  on  interest,   §   dSS,   n.   26; 

§  386,  n.  15. 
evidence  admissible  to  show  what  it  was,  8  22,  n.  73. 
release  of  doubtful  right  sufficient,  §  22,  n.  72,  p.  61. 
when  surrender  of  old  note  sufficient,  for  new,  8  22,  n.  83,  64^  79. 
want  of,  should  be  specially  pleaded,  §  22,  n.  80. 
transactions  between  husband  and  wife  before  statute^  I  22,  n.  79. 
administrator's  promise  to  deposit  funds  not  good,  §  ^  n.  26. 
forbearance  without  agreement  therefor  not  sufficient,  |  25,  n.  9. 
forbearance  to  rescind  contract  for  fraud,  sufficient,  8  26,  n.  15. 
agreement  to  make  future  advances,  8   26,  n.  16. 
withdrawal  of  suit  sufficient,  8  25,  n.  10. 

guaranty  after  delivery  good  if  part  of  same  transaction,  |  24,  n.  94. 
sufficient  to  proceed  with  contract  already  executed,  8  2^  n.  9(3. 
forbearance  as,  8  25. 

effect  of  words  ''for  value  received, ''  8  25,  n.  6. 
fails  where  infant  disaffirms  sale,  and  surety  released,  |  171,  n.  14. 
when  new,  not  necessary  for  new  promise,  8  160. 
need  not  appear  in  writing,  instance,  8  24,  n.  93. 
contemporaneously   moving   to   principal   alone   sufficient   for  sarety, 

8  23,  n.  87. 
of   note  sufficient  to  support   guaranty  made  after  date  if  before 

delivery,  8  23,  n,  91. 
court's  forbearance  to  remove  defaulting  executor  soffieicnt  for  new 

bond,  8  25,  n.  11. 
want  of,  whether  defence  to  instrument  under  seal,  8  22,  m  71. 
employment  of  ''risk"  sufficient,  for  fidelity  bond,  8  22.  n.  85. 
executory,  to  principal  alone  sufficient,  j8  24,  26. 
executory  when  principal's  contract  provides  for  a  bond,  8  24,  n.  92. 
agreement  for  forbearance  by  creditor  sufficient,  8  25. 
endorsement  sufficient,  for  endorsee's  note  to  endorser,  8  834,  n.  60. 
proceeding  with  existing  contract  held  sufficient,  for  guaranty,  8  24, 

n.  96. 
where  contracts  of  principal  and  surety  are  concurrent,  8  24^  n.  94. 

OONSIDEBATION  FOR  GIVING  TIME— 

when  usurious  interest  paid  in  advance  is  not  sufficient,  8  392,  n.  44. 
promise  to  pay  in  instalments  when  not  sufficient,  8  391,  n.  40. 
promise  to  pay  out  of  particular  fund,  not  sufficient,  8  391,  n.  39. 
promise  to  confess  judgment,  when  not  sufficient,  8  391,  n.  38. 
promise  to  pay  another  debt  not  sufficient,  8  391,  n.  41. 
unexecuted  promise  to  pay  $5  for,  in  future,  held  not  sufficient,  8  391, 

n.  42. 
mere  indorsement  of  extension  held  insufficient  as  evidence  of,  8  391, 

n.  43. 
execution  of  chattel  mortgage  sufficient,  8  391,  n.  38. 

CONSIDERATION  FOR  GIVING  TIME  INSUFFICIENT— 
promise  to  pay  out  of  particular  fund,  8  391,  n.  39. 
extending  note  without  interest,  8  391,  n.  48. 
usurious  interest,  8  392. 
unexecuted  promise  to  pay  $5,  8  391,  n.  42. 
paying  other  money  already  due,  8  391,  n.  4L 
promise  to  pay  by  instalments,  8  391,  n.  40. 
promise  by  principal  to  confess  judgment,  8  391,  n.  38. 

CONSOLIDATION— 

statute  for,  read  into  bonds  to  corporations,  8  138,  n.  62. 

CONSOLIDATION  OF  RAILROADS— 

no  effeet  on  existing  contracts  of  suretjrship,  8  138,  il  62. 
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CONSTRUCTION,  continued— 

statute  requiring  epecial  bonds  ot  offidaJ,  {   189,  a,  47. 

effect  of  auunal  premiums,  j   18S,  n.  43. 

in  ofBciftl  bonds  statute  as  to  term  acts  as  a  reeita],  t  188,  n.  48. 

general  words  timited  by  redtala,   !   18T,  n.  36. 

of  general   bond  of   annual  officer,   g    187. 

effect  of  word  "continue"  in  official  bond,  B  190,  n.  51. 

general  words  limited  to  the  Rubject  in  band,  S  190,  n.  49. 

of  BtipulatioQ   tbat   surety   shall  bave  same  right   of  contribotioll  &■ 

any  other  surety,  S  2S3,  n.  24, 
rACital  of  official  bond  controlled  by  statute,  !  191,  n.  SS. 
le-appointment  of  official  be]d  not  a  removal,  t  191,  n.  57. 
word  "continue"  in   d^tut?  sheriff's  bond,   j   192,   a.  60. 
instance  of  operative  words  not  controlled  by  recital,  f  192,  n.  63. 
of  summary  judgment  statutes,  S  783. 
of  condition  to  "keep  correct  accoonts,"  S  799,  n.  22. 
of  forthcoming  bond,  S  641. 

of  builder's  guaranty  of  durability,   t   748,  n.  8. 
of  usage  of  bank  to  treat  all  as  principals  t  394,  d.  10. 
meaning  of  "surety  for  the  above  parties"  after  surety's  namf^ 

g   285,  n.  31. 
meaning  of  "in  due  course  of  law"  in  guaranty  of  paymeot,  f   113, 

n.  36. 
of  statute  for  joint  suit  against  principal  and  suretisi^  i  156,  n.   18. 
guaranty  "in  the  second  instance,"  i  113,  n.  H. 
guaranty  that  Dote  "good"  to  specified  time,   9   113,  n.  32, 
itigaiflcauce  of  "without  protest,"  B  113,  n.  31, 
of  guaranty  of  "ultimate  payment,"  B  113,  n.  33,  35. 
existing  statutes  read  into  official  bonds,  fi  664. 
of  guaranty  within  fixed  time,  1  116,  n.  16. 
of  guaranty  according  to  terms,  S  116,  n.  16. 
of  guaranty  that  note  "as  good  as  gold,"  E  116,  n.  26. 
of  guaranty  of  "faithful  performance,"  9   Ilo,  n.   27, 
*         writings  held  not  to  amount  to  guaranty,  99  H^,  118> 

of  guaranty  to  save  harmless  from  liability,  9   143,  a.  18, 

of  agreement  to  indemnify  and  keep  indemnified  surety,  f  834,  n.  68. 

doubt  not  always  resolved  in  favor  of  surety,  S  835,  n.  66. 

word  "may"  in  waiver  of  defence  held  merely  pennissive,  9  835,  n.  06. 

option  does  not  imply  obligation,  9  835,  n.  66. 

whether  sureties  of  trustee  liable  to  one  who  attaeks  and  destron 

the  trust,  B  145,  n.  30. 
where  one  writes  "surety"  or  "security"  aft^r  his  signature,  )  40, 
of   statute   that   discbarge   of   principal   "from   any   cause"   releases 

surety,  9  188,  n.  22. 
effect   of   words   "larceny   and  embezzlement"   in   surety's   contract, 

9  103,  n,  33. 
whether   same   as   other   contract*   9   103. 
errors  in  grammar,  &&,  immaterial,   B   103,  n.  38. 
refunding  bond,  S  103,  n.  33   (pp.  218-217). 
guaranty  of  stock  dividends,   9   147,  n.  43. 
guaranty  of  interest  on  note  "until  paid,"  B  147,  n.  44. 
effect  of  autedatiog  bond,  9   144,  n.   22. 

common  money  bood  held  not  to  cover  future  advancee,  9  144,  n.  25. 
guaranty  against  bankruptcy,  9  144,  n.  27. 
of  bond  "to  be  binding  only  one  year  from  date,"  note  8,  )  143, 

n.  19.  "^ 

distinction  between  joint  mortgage  to  secure  joint  notes  and  joist 

mortgage  to  secure  several  notes,  3  142,  n.  6, 
"until  paid"  in  guaranty  of  note,  9  186,  n.  IS. 
whether  statutory  bond  is  penal  or  indemnifying,  not6  8,  )  105,  n.  M. 
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CONSTSnCTION,  continued— 

prospectiTe  rather  tban  retrospective^   {   108. 

general  nords  held  to  make  suretj   liable  for  put  aefaolts,   |   108, 

n.  78. 
of  gnarantj  against  "being  called  upon  to  pa7,"  S  ^32,  n.  23,  p.  467. 
effect  of  statute  doing  away  with  notice  to  indorser,  S  219,  n.  56. 
of  condition  in  indemnitj  bond  to   paj   debt  and  save  Buretj   harm- 
less, i  242,  n.  e. 
of  writing  by  which  property  is  made  surety,  i  2*4,  n.  24,  25. 
where  one  party  dictatee  contract  of  surotyBhip,  !  15,  n.  14. 
surety  company  not  favorite   of   the   law,   {   IS,   n.   14. 
statutes  as  to  notiM  apply  only  to  express  contracts  of  suretraUp, 

I  771,  u.  14. 
of  voluntary  bond,  S   31. 
of  contracts  of  surety  Co.,  S  15. 

of  statute  as   to   government   building  bond%   )   7S6. 
doubtful    expresBians    construed    against    waiver    of    Buret's    rifbta, 

g  51,  n.  73. 
instancee  of  retrospective,  of  Bnrety's  contract,  {  108,  n.  78. 
Illiuois  conBtitutional  provision  making  defaulter  inelligible  to  office, 

1  770,  D.  3. 
of  government  building  bond  liberal  towards  material  man,  }  747,  a.  1. 
eondition  to  hold  harmleM  from  mechanics'  lieuB  makes  mretj  liable 

for  money  paid  to  prevent  liens,  S  74S,  n.  10. 
meaning  of  ''protect  any  bill,"  1  105,  n.  56. 
Illinois  liquor  statute  read  into  dram  shop  bond,  9  105,  s.  92. 
eovenant  to  pay  judgment  gainst  A  binds  surety  to  pay  jadgmeat 

against  A's  estate,  !  103,  n.  34,  p.  218. 
limitations  to  time  enforced,  9  103,  n.  34,  p.  219. 
effect  of  statutory  requirement  of  special  bond  for  certwn  acta,  3  103, 

n.   34,   p.   220. 
■pedflc  terms  followed  t^  general  language^  9  103,  a.  36. 
guaranty  presumed  made  at  same  time  aa  principal  contract,  9  103, 

n.  35. 
that  gives  remedy  to  obligee  preferred  to  one  denying  remedy,  S  103, 

n.  37. 
for  the  coort  performsDce  for  jury,  E  103,  n.  38. 
notice  in  four  monthi  held  ''immediate,"  J  103,  ■■  S7. 
when  acts  of  parties  regarded,  S  103,  n.  38. 

guaranty  of  part  held  satipfied  by  first  payments,  when,  B  103,  n.  39. 
papers  referred  to  read  with  contract,   9   103,  n.   34. 
when  covenant  to  keep  in  repair  binds  covenantor  to  rebuild,   S  103, 

n.  34. 
nse  of  wrong  term  "trustee"  for  "assignee"  immaterial, *9  103,  d.  34, 

p.  218. 
time  left  inde&iite  means  reasonable  time,  9  105,  n.  53. 
protection  of  the  public  in  construing  statutory  bonds,  9  105,  n.  52. 
of  commercial  guaranti^  and  lettera  of  credit,  9  104. 
words  "into  the  city  treasury"  mean  payable  to  treasurer,  I  629, 

n.  IB. 
guaranty  of  drafts  on  consignment,  S  104,  n.  41, 
effect  of  Indiana  statute  as  to  official  and  court  bonds,  9  106. 
surety   etipuiating    for  immediate  notice  released  by   twdve  days' 

delay,  9  749,  n.  11. 
when  "plans"  includes  "speclflcations,"  !  748,  n.  IS. 
bnilding  contractors'  bonds,  9  748. 
of  builder's  guaranty  of  durability,  !  748,  n.  8. 

nuaninir  at  "MmnlntMl"  in  bnildinv  contmnlL  B  748.  n.  13. 
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CONTINUING  GUABANTY,  continued- 
writings  held  not  to  amount  to,  9§  180-183. 
notice  of  particular  purchases  unnecessary,  §  178,  n.  42,  p.  363^ 
revocable  upon  notice,  instance,  §  177,  n.  42. 

CONTBACT— 

see  also  Entire  Contract,  Separable  Contract,  Surettship,  Guab^ 

ANTY,  Indemnity. 
illegal,  when,  enforcible  in  part,  §  20,  n.  59. 
essential  to  create  suretyship,  S  l^  n.  10;  §  19. 
guaranty  of  illegal  not  binding,  S  30,  n.  41,  42. 

CONTBACT  FOB  LIEN— 

when  express,  no  subrogation  implied,  S  324,  n.  10. 

CONTBIBUTION— 

none  where  sureties  contract  against  public  policy,  §  20,  n.  59. 
whether  surety's  unpaid  note  to  co-surety  is  payment  of,  8  232,  n  23, 

p.  468. 
surety  on  recognizance  paying  debt  subrogated  to  crown  process  to 

enforce^  §  335,  n.  9. 
no,  when  surety  pays  debt  barred  by  statute  of  limitations,  f   367, 

n.  45. 
governed  by  lex  fori,  $  322. 
when  barred  by  statute  of  limitations,  S  321. 
when  liability  attaches,  S  320. 
surety  need  not  wait  to  be  sued,  §  319. 
when  surety  pays  with  his  note,  9  317,  n.  22. 
when  suit  for  should  be  joint  and  why,  §  317,  n.  19. 
not  implied  when  agreement  for,  express,  S  307,  n.  20;  9  314,  n.  7,  12. 
when  debt  paid  with  notes  or  land,  9  307,  n.  15;  99  311,  312. 
where  one  surety  compromises  debt,  9  313. 
in  what  proportions,  9  314. 
partnership  counted  as  one  surety,  9  314,  n.  5. 
not  affected  by  co-surety's  giving  time  to  principal,  9  306,  n.  12. 
effect   of   release   of   one   surety   by   creditor  with   others'   consent, 

9  307,  n.  14. 
estate  of  deceased  co-surety  liable  to,  9  310. 
as  to  attorney's  fees,  9  309,  n.  29,  30. 
as  to  costs  paid  with  debt,  9  309. 

between  stockholders  as  sureties  for  corporation,  9  315,  n.  11. 
whether  insolvency  of  principal  need  be  shown,  9  316. 
jurisdiction  of  law  and  equify  concurrent,  9  315. 
no,  when  inequitable,  9  289. 
when,  no,  between  surety  for  debt  and  surety  interposing  to  postp<Hie 

collection,  9  288,  n.  13. 
when,  no,  between  surety  for  debt. and  surety  on  injunction  bond, 

9  288,  n.  14. 
no,  between  original  and  appeal  bond  sureties,  9  288,  n.  10,  11. 
successive  appeals,  9  288,  n.  17. 

appeal  by  one  surety  does  not  affect  right  to,  9  288,  n.  16. 
when,   between    surety   for   debt   and   surety    on    forthcoming   bond, 

9  288,  n.  15. 
no,    between    accommodation   maker   and    accommodation    guarantor, 

9  286,  n.  42. 
whether  between  accommodation  maker  and  accommodation  indorser, 

9  286,  n.  41,  43,  44,  45. 
usually  no,  between  successive  accommodation  indorsers,  9  286,  n.  39. 
right  to,  assignable,  9  286,  n.  39. 
defence  of  ultra  vires  to,  9  285,  n.  37. 
when  no,  between  mortgagees  subsequent  to  blanket  mortgage^  I  285, 

n.  35. 
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CONTBIBUTION,  continued— 

no,  where  one  surety  discharged  by  creditor's  failure  to  sue  aftar 

notice^  §  780,  n.  17. 
judgment  against  principal  and  co-surety  as  eiddence^  §  807. 
notice  not  prerequisite  to  suit  for,  §  283,  n.  20. 
not  enforced,  at  law,  until  surety  has  paid   more  than  his  share^ 

§  279,  n.  4. 
whether  surety  of  guardian  barred  from,  by  consenting  to  improper 

use  of  ward's  money,  S  280. 
between  diiferent  sets  of  sureties  on  oi&cial  bonds,  S  283,  n.  26. 
discharge  of  surety  releases  co-surety  to  extent  of  right  of,  only,  §  283, 

n.  24. 
no,  between  sureties  for  debt  and  on  forthcoming  bond,  §  545,  n.  16. 
between  partners,  §  1,  n.  1. 
waiver  of  limitations  by  surety,  effect  on  right  to,  8  321,  n.  36;  f  32^ 

n.  40. 
bill  for,  not  a  creditor's  billf  S   323. 

CONTEOL  OVEE  PEINCIPAL— 

surety  having,  treated  as  principal,  §  213,  n.  20,  p.  427. 
notice  of  acceptance  not  necessary  to  bind  guarantor  who  has,  f  218^ 
n.  20. 

CONVERSATIONS— 

before  written  contract  admissible  to  show  conditions,  8  820,  n.  44. 

CONVICTION— 

in  bail  bond  means  verdict  of  guilty,  8  595,  n.  25. 

COEPORATION— 
as  surety,  8  12. 
stockholders'  joint  guaranty  of  debts  binding  on  estate  of  deceased 

guarantor,  8  158,  n.  28. 
may  recover  property  pledged  as  security  when,  8  54,  n.  93. 
distinction  as  to  notice  of  acceptance  between  guaranty  by  one  director 

and  guaranty  by  all,  8  213,  n.  20. 
guaranty  of  payment  for  suppHes  by  directors  held  binding  without 

notice,  8  212,  n.  14;  8  213,  n.  20. 
surety  to,  estopped  to  deny  corporate  existence,  8  55,  n.  1. 
cannot  make  valid  accommodation  paper,  8  12,  n.  92. 
cannot  make  itself  liable  for  individual  debts  of  stockholders,  §  12, 

n.  92. 
can  recover  its  property  pledged  for  debts  of  its  manager,  8  12,  n.  92. 
.  with  consent  of  all  stock  may  become  surety,  perhaps,  8  12,  n.  92,  93. 
general  manager  cannot  bind,  as  surety,  when,  8  12.  n.  94,  95. 
whether  can  put  up  property  to  protect  those  upholcung  it,  8  20,  n.  56. 
stockholder's  promise  to  pay  debt  of,  must  be  in  writing,  8  79,  n.  41. 
whether  notice  of  acceptance  of  guaranty,  by  single  director,  of  debt 

of,  necessary,  8  213,  n.  20. 
consent  by,  surety  for,  to  improper  conduct  by,  held  not  to  bar  right 

to  contribution,  8  280,  n.  10. 
what  creditors,  may  prefer,  8  828,  n.  15. 

CORPOEATION  BONDS— 

instance  of  revocation  of  water  works  franchise  enjoined  to  protect 
guarantor  of,  8  497. 

COEPOEATION  SALE— 

when  governor  may  sue  on  bond  as,  8  32,  n.  66. 
COSTS— 

to  whom  payable,  upon  affirmance,  by  appeal  surety,  8  628,  n.  18. 

contribution  as  to  money  paid  for,  8  309. 

instance  of  surety  held  not  liable  for,  needless,  8  238,  n.  36. 

surety  may  be  liable  for  costs  exceeding  penal^,  8  127,  n.  87-88. 
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COUNTY  CLEBK,  continued— 

'  unauthorized  or  ezceBSive  warrants,  §  634^  n.  42. 
liability  of  sureties  of,  §  739,  n.  4. 

COUNTY  COMMISSIONERS— 

power  of,  to  enter  summary  judgment  in  Qeorgia,  §  785,  n.  2. 

COUNTY  JUDGE— 

liability  of  official  bond  of,  §  682,  n.  27. 

sureties  of,  not  liable  for  acts  of,  as  trustee  of  lunatic,  §  629,  n.  18. 

COUNTY  SUEVEYOB— 

liability  of  sureties  of,  §  746,  n.  45. 

COUNTY  TBEASUEEB— 

reports  by,  not  conclusiTe  on  sureties,  §   799,  n.  15. 

settlements  by  with  court,  as  evidence  against  surety,  S  799,  n.  17. 

general  bond  not  liable  where  statute  requires  special  bond,  i  650, 
n.  35. 

sureties  not  liable  where  term  extended,  §  646,  n.  18. 

money  rec^ved  by  after  term,  §  645,  n.  5. 

no  defence  to  sureties  that  appointing  board  did  not  take  oath,  f  618, 
n.  10. 

county  subrogated  to  claim  against  sureties  of,  §  351,  n.  43. 

sureties  of,  subrogated  to  right  of  county,  §  351,  n.  42;  §  353. 

sureties  of,  provisionally  accepted  and  then  expressly  rejected,  not 
liable,  §  616,  n.  42. 

sureties  of,  not  liable  for  work  imposed  by  other  officials,  §  627,  n.  fk 

whether  sureties  of,  liable  for  money  illegally  borrowed,  (  620, 
n.  17-23. 

sureties  of,  not  liable  as  to  money  borrowed  by,  without  lawful  author- 
ity, §  629,  n.  17. 

eifect  of  collecting  taxes  in  excess  of  lawful  rate^  §  741,  n.  21. 

county  board  held  proper  plaintiff  in  suit  on  bond  of,  §  740,  n.  11. 

surety  of,  in  Illinois,  held  an  insurer,  S  739,  n.  1. 

COUBT— 

has  no  inherent  power  to  release  surety  for  costs,  §  150,  n.  57. 
when  bond  required  by,  vdthout  statute,  valid,  S  31,  n.  50. 

COUBT  BONDS— 

effect  of  acceptance  of  with  notice  of  alteration,  §  424,  n.  25. 
refunding  bonds,  §  103,  n.  33  (pp.  216,  217). 

COUBT  EECOBDS^ 

of  sister  state  as  evidence,  §  824,  n.  24;  8  806. 

COVENANT  NOT  TO  SUB— 

see  also  Agreement,  Verbal  Agreement. 

estoppel  of  surety  by  principal's,  §  55,  n.  11. 

release,  with  reservation,  held  to  amount  to,  §  165,  n.  1,  3. 

whether  verbal,  may  be  pleaded  as  a  release,  §  251,  n.  31;  9  55,  n.  11. 

effect  of,  on  right  to  contribution,  9  293,  n.  43. 

between  creditor  and  one  surety  releases  otiier  sureties  pro  tanto. 

9  496,  n.  10. 
have  effect  of  release,  9  496,  n.  12. 
CBEDIT— 

effect  of  false  representations  as  to  another's,  9  84. 

instance  of  alteration  of  service  contract  by,  for  time  lost,  9  467, 

n.  40. 
special  damaires  for  loss  of  recoverable  under  attachment  bond  in 

Ala.,  9  553,  n.  3. 
guaranty  held  binding  without  notice  of  acceptance,  9  205,  n.  22. 
surety  cannot  recover  for  use  of  his,  unless*  on  special  agreement. 

9  234.  n.  10. 
on  surety's  obligation  not  an  alteration,  9  128;  9  129,  n.  2;  I  831,  lu  39. 


1818  INDEX. 

[BXFBBINOBS  AS!  TO  SXCTIONS  AND  NOTES.] 

CBBDITOB,  continued— 

not  subrogated  to  personal  indemnity  to  surety,  after  suretj's  dia- 

charge,  S  362,  n.  48. 
when,  cannot  appropriate  mortgage  by  surety  to  indemnify  eo-suiety, 

S   361,  n.  47. 
subrogation  of,  to  surety's  indemnity,  §§  360,  361. 
when,  may  reach  property  of  stranger  mortgaged  to  indemnify  surety, 

S  361,  n.  46;  S  360,  n.  44, 
held  to  release  surety  by  realizing  on  security  for  same  debt,  §  364, 

n.  13. 
right  of,  to  collateral  inferior  to  right  of  surety,  S  369,  n.  49. 
UMd  not  notify  surety  of  offer  to  pay  otherwise  than  with  money, 

S  272. 
ease  holding  that,  has  no  interest  in  indemnity  given  solvent  surety  by 

principal  for  his  personal  indemnity,  S  357,  n.  29;  S  358,  n.  39. 
right  of,  to  indemnity  of  surety  not  affected  by  release  of  surety, 

8  357,  n.  26. 
release  of  preference  by  releases  surety  pro  tanto,  S  481,  n.  18. 
subrogated  to   surety's   right   to   subrogation,    §    358,   n.    36. 
surety  held  to  have  no  lien  as  against,  on  fund  for  indemnity,  §  271, 

n.  56. 
chattel  mortgage  by  principal  to  indemnify  surety  whether  valid  as 

to,  §  271,  n.  50. 
confession  by  principal  in  favor  of  surety  as  indemnity,  whether  valid 

as  to,  §  271,  n.  48. 
conveyance   by  principal   to   surety   as  indemnity   valid   as  against. 

§  271,  n.  49. 

CBEDITOE  'S  BILLr— 

bill  for  contribution  not  a,  §  323. 

whether  judgment  by  surety  prerequisite  to,  S  355,  n.  15. 
surety's  right  to  file,  S  355. 

surety  paying  judgment  may  file^  against  principal,  §  342,  n.  44. 
whether  surety  can  maintain,  to  set  aside  fraudulent  conveyance  before 
obtaining   judgment    against'  principal,    9    246,    n.    37;    9    248, 
n.  4,  5. 

CEIMTNAL  BAIIx- 

see  also  Bail  Fobteiture. 

validity  of  agreement  to  indemnify,  $  610,  n.  9;  9  240,  n.  47. 

in  IJ.  8.  Courts,  9  1014  Bev.  Stat  construed,  9  582,  n.  13. 

omitted  recitals  in  recognizance  supplied  by  parol  evid^ice,  9  581,  n.  5. 

promise  to  indemnify  need  not  be  in  writing,  9  71,  n.  7. 

meaning  of  "at  any  subsequent  term  "in,  f  ^84,  n.  28. 

given  before  arrest  void,  9  581,  n.  2. 

certificate  of  magistrate  taking,  may  be  contradicted,  9  581,  n.  2. 

held  released  by  time  given  to  pay  fine,  9  583,  n.  27;  9  595,  n.  20. 

rights  of,,  as  to  prisoner,  9  582,  n.  16. 

returnable  too  late  void,  9  582,  n.  16. 

when  taken  after  indictment,  9  582,  n.  15. 

XT.  S.  courts  may  enforce  by  common  law  or  local  procedure^  9  582, 

n.  17. 
in  XJ.  S.  courts,  no  priority  of  recovery  by,  9  790,  n.  32. 
to  what,  pleas  limited,  9  581,  ju  2. 
form  oif,  and  procedure  to  enforce^  9  581,  n.  2. 
rule  of  U.  8.^  Supreme  Court  gives  no  power  to  D.  C.  to  take^  9  582, 

n.  11. 
power  of  XT.  8.  Courts  to  take,  statutory,  9  582,  n.  11. 
officer  must  have  authority  to  take,  9  582,  n.  9,  10. 
state  may  proceed  against  part,  9  281,  n.  8. 
bound  only  by  terms  of  contract,  9  581,  n.  6. 
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DEATH— 

whether  sureties  on  sheriff's  bond  liable  when  no  default  during 

Ufe,  S  696,  n.  42. 
of  obligee,  Surety  when  not  liable  to  executor,  8  136,  n.  55. 
of  one  of  several  for  whom  surety  is  bound,  effect,  S  136,  n.  52. 
when  suretyship  ended  by,  when  not,  9  150. 
when  releases  estate  of  joint  surety,  §  157,  n.  23,  24;  9  25. 
no  effect  when  surety,  in  terms,  binds  his  estate,  9  158,  n.  29. 
of  guarantor  held  to  limit  guaranty  of  dividends,  {  184^  n.  20. 
and  notice  thereof,  revokes  continuing  guaranty,  9  152,  n.  74. 
and  notice,  revocation  of  letter  of  credit  by,  9  151,  n.  66. 
of  principal  bars  summary  judgment  against  sureties,  9  783,  n.  36. 
of  surety,  no  bar  to  summary  judgment  against  co-sureties,  |  783, 

37;  9  784,  n.  45;  9  785,  n.  2. 
liability  of  surety  for  a  definite  term  of  office  not  affected  by 

death,  9  186,  n.  31. 
of  principal  how  affects  statute  requiring  principal  to  be  sued  before 

surety,  9  778. 
of  administrator,  guardian,  &c.,  no  liability  of  bond  for  subsequent 

defaults,  9  721,  n.  5. 
of  administrator,  whether  ends  liability  for  future  acts  of  co-adminis- 
trator, 9  702,  n.  36. 
of  surety,  held  not  to  affect  lialnlity  on  executor's  bond,  9  150,  n.  57. 
why,  does  not  end  liability  of  surety  of  administrator,  9  726,  n.  36. 
does  not  release  from  contribution,  9  310. 
whether,  of  sheriff  leaves  sureties  liable  for  subsequent  acts  of  deputy, 

9  696,  n.  42 ;  9  700,  n.  25. 
instances  of  indemnity  contingent  on.  9  243,  n.  16. 
instance  of,  not  releasing  guarantor  in  joint  obligation,  9  158,  n.  28. 
of  surety  no  effect  on  liability  on  fidelity  bond,  9  150,  n.'  57,  58. 
of  surety,  no  effect  on  liability  of  criminal  bail,  9  150,  n.  57. 
of  owner  does  not  release  property  as  surety,  9  150,  n.  65. 
of  owner,  and  notice  held  to  release  property  as  surety  for  future 

advances,  9  152,  n.  75. 
when  surety  for  return  of  slave  released  by  his,  9  148,  n.  46. 
estate  of  surety  held  where  blanks  filled  after  his,  9  144,  n.  34. 
of  plaintiff  in  replevin  before  suit  brought,  held  no  defence  to  surety 

on  replevin  bond,  9  53,  n.  85. 
of  surety,  administrator,  and  not  hdrs,  succeed  to  remedies,  9  363,  n.  9. 
guaranty  to  be  produced  upon,  effect  of,  9  146,  n.  39. 
of  principal  in  appeal  bond,  effect  on  surety,  9  529. 

DEBT,  DEFAULT  OR  MISCAREIAaE— 
meaning  of,  9  65. 

DEBT  LIMIT  OF  CITY— 

sureties  on  official  bond  not  liable  for  warrants  issued  above^  9  739, 
n.  4. 

DEBTOR'S  BOND— 

of  smaller  penalty  than  statute  requires  good  only  as  voluntary  bond, 
9  32,  n.  66. 

DECLARATION— 

requisites  of,  9   830. 

averment  of  acceptance  of  bond  in,  9  224,  n.  44. 

must  aver  breach  as  subsequent  to  execution  of  guaranty,  9  108,  n.  78. 

when.  Should  aver  notice  in  defendant  of  facts  supporting  liability, 

S  208,  n.  41. 
against  surety  must  show  not  only  breach  but  injury,  9  147,  n.  42. 
must  show  loss  from  breach,  9  694,  n.  32. 
need  not  aver  that  contract  of  suretyship  was  in  writing,  9  102. . 
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DEFENCES  OF  8UEETY,  continued- 
covenant  1^  plaintiff  to  indemnify,  §  251,  n.  31. 
covenant  not  to  sue  by  creditor,  §  251,  n.  31. 
that   obligee   performed   principal's   contract  -withiit 

8  751,  n.  22. 
no  principal  contract,  f  19,  n.  48. 
that  statute  requiring  bond  is  unconstitutional,  instai 
on  criminal  bail  bond,  unconstitutionality  of  statute,  ! 
on  criminal  bcdl  bond,  no  jurisdiction  in  committ  : 

605,  n.  20. 
on  criminal  recognizance^  that  state  would  not  protec 

n.  13. 
that  creditor  or  obligee,  prevented  performance,  §  27  : 
that  principal's  contract,  made  under  mistake  of  fac 
good,  on  official  bond,  that  municipality  connived 

principal,  §  741,  n.  17. 
that  creditor  helped  cause  default  S  695,  n.  39.  40 
that  obligee  consented  to  breach,  S  700,  n.  28;  §  70: 
that  obligee  induced  breach^  §  478,  n.  49,  p.  896. 
that  principal  interfered  with  surety's  defence  of 

cipal,  S  274. 
settlement,  §  696,  n.  44. 

no  default  during  principal's  life,  S  696,  n.  42. 
that  no  loss  resulted  from  breach,  §  694,  n.  32. 
on  official  bond,  that  principal  paid  in  certificates 

that  faUed,  §  741,  n.  20. 
negligence  of  creditor  amounting  to  fraud  on  surel 
covenant  to  indemnify,  §  251,  n.  31. 
set  off  in  favor  of  principal  against  creditor,  §  25^ 
illegality  of  principal's  contract,  §  257. 
usury  in  the  principal  debt,  S   258. 
fraud  of  creditor,  {   256. 
duress,   8   21. 

on  appeal  bond,  that  trial  postponed  by  stipulatio      I 
giving  time,  §  376. 
tender,    §   373. 

misapplication  of  collateral  security,  8  369. 
that  levy  made  on  enough  of  principal's  proi>ert       ( 

8  247,  n.  43. 
addition  of  attesting  witness,  8  422,  n.  9. 
resignation  of  principal  in  fidelity  bond  accepted 

n.  21. 
change  of  principals  pay  on  which  surety  has  a 

8  432,  n.  20;  8  434,  n.  26. 
that  obligee  allowed   defaults  to  grow  without  i 

478,  n.  48,  49. 
that  principal 's  contract  subject  to  revocation  and  ; 

that  principal  entitled  to  amount  of  shortage  for 
that  creditor  failed  to  avail  of  stipulation  for  < 

ment  upon  default,  8  491,  n.  6. 
that  principal's  contract  against  public  policy,  8  i 

that  co-surety's  name  forged,  8  19,  n.  50;  8  20, 
antecedent  verbal  agreement  that  contract  of  t  ! 

be  enforced,  8  251,  n.  31. 
no,  that  principal  made  agreement  to  share  p 
not  amounting  to  a  partnership,  8  751,  n.  f 
no,  that  principal  took  advice  before  breach,  8  *< 
no,  that  principal,  vdthout  surety's  consent,  n  < 

8  741,  n.  19. 
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DEMAND,  continued— 

if  by  statute  not  necessary  to  charge  indorsers,  no  other  claas  of 

sureties  entitled  thereto,  §  219,  n«  56. 
bringing  suit  sufficient,  when,  §  110,  n.  3. 

DEMAND  AND  NOTICE  OF  DEFAULT— 
when  necessary  to  charge  guarantor,  §  217. 
when  necessary  to  charge  writer  of  letter  of  credit,  §  218. 
when  necessary  to  charge  guarantor  of  title,  §  212,  n.  55. 

DEMAND  IN  FACT— 

when  right  of  action  accrues,  where  obligation  is  payable  oti,  f  787. 
n.  19. 

DEMURREB— 

appeal  bond,  from  order  oTemiling,  liable  for  costs  only,  f  527,  a.  12. 

DETINUE  BOND— 

surety's  liability  ended  by  settlement,  f  163,  n.  72. 

DEPOSIT— 

of  public  funds  by  official,  whether  a  loan,  §  20,  n.  59,  60. 

of  collateral  applicable  to  debt,  principal  cannot  withdraw,   f   238, 

n.  39. 
bank  need  not  apply,  to  depositor's  note,  §  370,  n.  11. 
by  principal  with  criminal  bail  cannot  be  recovered  back  in  England, 

§  240,  n.  47;  §  610,  n.  9. 
of  principal  when  bank  as  creditor  cannot  apply  to  principal's  debt, 

§  487. 
by  principal  in  surety's  bonds,  when  creditor  may  attach,  §  277,  n.  36. 
effect  of,  of  money  by  surety,  in  court,  §  17,  n.  35. 

DEPOSITORY— 

successive  annual  bonds  of  state,  of  canal  funds  held  cumulatiT6»  | 

177,  n.  38. 
of  public  funds,  instance  of  annual  bonds  of,  held  cumulative  I  191, 

n.  53. 
of  public  funds,  no  defence  to  indenmitors  that,  was  insolvoit  when 

sheeted  by  state,  6  744,  n.  34. 
selection  of,  not  a  guaranty  of  its  solvency,  §  744,  n.  35. 

DEPOSITS— 

general  guarantor  of  payment  of,  not  bound  without  notiee  of  ac- 
ceptance, §  205,  n.  28. 

DEPRECIATION— 
see  Deterioration. 
attachment  bond  liable  for  when,  §  553,  n.  8. 

DEPUTY— 

no  liability  for  acts  of,  when  not  controlled  by  principal,  f  695,  n.  33. 
principal's  sureties  liable  for  defaults  of,  §  695,  n.  34. 
sureties  of,  not  liable  when  principal  ordered  breach,  §  700,  n.  28. 
liability  of  principal's  sureties  for  acts  of,  after  principal's  death, 

§  696,  n.  42;  §  700,  n.  25. 
surety  of,  may  be  sued  before  obligee  makes  good  deputy's  default^ 

§  111,  n.  5. 
liability  of  sureties  of  principal  for  acts  of,  §  738,  n.  37. 

DEPUTY  COLLECTOR— 

liable  before  collector  has  made  good  shortage,  f  678,  n.  35. 

DEPUTY  SHERIFF— 

general  bond  of,  held  limited  to  one  year,  §  188,  n.  38. 

subrogation  of  sheriff's  sureties  to  claim  against  sureties  of,  t  350, 

n.  38. 
when  bond  of,  concluded  by  judgment  against  principal,  t  810,  n.  22. 
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DIBECTOBS,  eontinued — 

of  bank  or  corporation   liable  od  gnaian^  of  fature  adraaees  with- 
out notice  of  acceptance,  !  212,  n.  14;  f  213,  u.  20. 
DISABILITY  OF  OBLIGEE— 

effect  on  lurelr's  liabiUtf,  9  171,  u.  15. 
DISABILITY  OP  PBINCIPAL— 

whether  complete,  se  act  of  Ood,  rdeuea  niretT  on  offleia]    bond, 

S  178. 
bf  hie  own  act,  to  perform  fntnre  eontmet,  held  to  make  guarantor 
immediatelj  liable,  S  105,  n.  55. 
DISBDBSINO  AGENT— 

enretiea  of  not  liable  for  cost  collected  by,  for  paeaporti^  i  628,  n.  IL 
DI8CL0STIBB— 

duty  of,  by  obligee,  to  inquiring  surety,  S  475,  n.  30;  §  476,  n.  34. 
DIBCONTINUANCE— 

not  permitted  when  fond  in  court  to  be  diatribnted,  |  274,  n.   1^ 
p.  536. 
DI8C0TBBY— 

Me  also  AcoomntNa  Equnr. 
bill  of,  to  determine  when  default  occurred,  f  654. 
DISBOLITTION  OF  ATTACHMENT— 

■ee  AmCBUXNT  BKLKASK  BoiTIk 
DIHTILLEB— 

"annual"  and  "warehouse"  bonds  of,  !  103,  n.  34,  p.  220. 

effect  of  misreeital  in  bond  of,  as  to  location,  i  437,  n,  47. 

no  defence  to  surety  on  bond  of,  that,  does  aot  own  diatUlery  Atm, 
I  673,  n.  18. 

no  defence  to  bond  of,  that  capacity  of  distillery  declared  increftaed, 
g  437,  n.  48. 
DI8THICT    ATTOBNEY— 

see  also  Stati's  Attobnet. 

sureties  liable  though  appointment  invalid,  t  618,  o.  9. 
DIVERSION— 

of  collateral  without  mrety's  consent  releases  him  pro  tanto,  S   369. 

of  note  from  purpose  intended,  whether,  releasee  surety,  {  130, 
DIVIDENDS— 

see  also  Quakantt  or  Dividxkds. 

guaranty  of  on  stock,  f  1,  n,  1 ;  §  4,  n.  29. 

railroad  has  no  power  to  guaranty,  when,  I  8. 

instance  of  guaranty  by  railroad,  {  12,  n.  88. 

guaranty  of  bj  joint  stock  bank,  !  8,  n.  55. 

guaranty  of,  limited  to  reasonable  time,  S  184,  a.  20;  |  105,  a.  63. 

guaranty  of,  measure  of  damageo,  on,  f  147,  n.  43. 
DIVISIBLE  CONTRACT— 

see  Bkpakabli  Contract. 
DOUBT— 

in  constroetiou  not  neeeasarily  resolved  in  favor  of  surety,  j  835,  n.  6& 
DOUBTFUL  LIEN— 

see  also  CouposrnoH,  Cokfkouisb,  Ssttlkkknt. 

creditor's  compromise  of,  held  not  to  rdease  surety,  {  480,  n.  8. 
DOUBTFUL  RIGHT— 

creditor's  release  of  held  not  to  relMse  surety,  i  494,  n.  10. 
DOUBTFUL  SECURITY— 

snrety  not  released  by  creditor's  compromise  of  {  486,  n.  (2. 
DRAFTS  ON  CONSIGNMENT— 

goanntj  of,  how  conatnod,  f  104.  n,  41, 


I 
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EUQIBILITY— 

u  «nre^,  effeet  of  ptstnte  as  to,  |  11. 

of  iudcsiuufied  poTBOD  as  criniiDal  bail,  f  610,  xl  9. 

effect  of  statute  preacribing  number  of  anretica,   |  817,  b.   M. 

of  anretiea,  as  to  pecmuar^  responsibilitj,  f  17. 

of  alderman,  aa  anretj  on  bond  to  citj,  S  11,  n.  83. 

of  sttomer,  as  nirety  on  eourt  bond,  S  11. 

of  DOB-reeideiit,  as  sarety,  f  11,  n.  Si, 

of  industrial  or  commercial  corporation,  as  nretj,  I  19. 

of  legatee,  as  Buret;  on  appeal  bond  of  ^mentor,  |  17,  n.  ffi. 

of  nire^  on  injunctioa  bond,  as  suretr  on  appeal  bond,  t  560,  n.  L 

of  partf  klrwdj  Itcbte^  as  soretT'  on  i^peal  bond,  S  ^  n.  2S. 


■ee  also  Laxcent  um  Ehbizelbkebt,  Cokstboctioh, 
whether  bond   to  prevent   proaeention   for  is  Toid,   |   20,  n.  ST. 
presumption  ia  agtunst,  bj  tax  collator,  9  811,  n.  43. 
EMPLOTEB— 

DOtlM  to  one  of  two  conapiring  onplojera  not  nodea  to,  I  16,  n.  23. 
EMPLOYMENT— 

ends  mth  receipt  bj  employee  of  notice  of  discharge,  t  437,  n.  4< 
BNGINEEB— 

see  also  AnoHiTBcn',  Buiu»imo  Bonv. 

frandolent  acceptance  of  bod  work  by,   does  not  leleaae  builder^ 

surety,  S  T66,  n.  34. 
ENGLANI>— 

effeet  of  death  of  surety  on  fidelity  bond,  {  150,  n.  08. 
ENTIRE  CONTRACT— 
see  Sefabablk  Contb&ct. 

guarantor  of,  not  bound  for  part,  S  140,  n,  78. 
EQinTl:— 

gets   jurisdiction   wh«i   fraudulent   conveyaneee   of   daeeaaed   debtor 

leave  deficiency  of  1^:al  assete  and  surety  liable  {  279,  n.  7. 
resort  to,  not  neceesaiy  for  defence  of  releua  bj  nui^plitatioB  at 

securities,  i  369,  n.  7. 
instances  of  suits  on  official  bonds,  in,  {  730,  n.  6. 
may  refnse  to  "kill  the  goose  ttiat  lays  the  golden  egg,"  )  334,  n.  S. 
will  Bopply  remedy  but  not  create  liability,  |  159,  n.  42. 
when  surety  must  resort  to,  i  266. 
jurisdiction  of  principal  draws  surety,  9  703,  n.  SO. 
jurisdiction  of  suretyship  contracts,  !  834. 
when,  will  not  charge  surety  not  liable  at  law,  f  1ST,  n.  26. 
abandonment  of  trust  sufficient  to  give,  jurisdiction,  t  835,  n.  65. 
when  cannot  apply  indemnity  to  debt,  S   29S. 
whether,  will  enjoin  reimbursement  of  insolvent  surety  who  pays  with 

his  worthless  note,   S  232,  n.  23;    9   S34,  n.  60. 
will  not  entertain  surety's  bill  for  indemnity  before  debt  due,  9  2S7, 

n.  89. 
without  statute,  will  not  restrain  principal  from  remoTing  aelf  and 

property  from  state,  9  248,  n.  3. 
will   not   entertain   surety's  bill   for   no   exeat   and   indemnity  nnlcaa 

principal 's  default  is  clear,  9  247,  n.  46. 
lAether,  will  decree  reimlMirsemeut  by  firm,  for  one  partnar'i  bond, 

paid  by  surety,  9  237,  d.  29. 
at  surety's  suit,  will  not  compel  principal  to  give  additional  saoaiity, 

I  S4B,  D.  81. 
parties  to  suit  in,  for  contribution,  S  318. 
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EQUITY,  continued- 
will  apply  estate  of  deceased  principal  in  exoneration  of  surety,  f  245, 
n.  28. 

will  entertain  surety's  bill  to  apply  security  to  debts,  §  242,  n.  11. 

when,  will  protect  surety  against  liability  when  principal  is  solvent, 
i  492,  n.  12. 

will  prevent  misapplication  of  price,  at  suit  of  surety  on  building 
bond,  §  760,  n.  3. 

when,  applies  indemnity  to  debt,  §  295. 

when,  will  force  application  to  debt  of  indemnity  given  to  one  surety, 
§  294,  n.  48. 

at  suit  of  paying  surety  will  set  aside  fraudulent  conveyance  of  prin- 
cipal's  property,  S  334,  n.  4. 

will  protect  surety  against  waste  of  principal's  assets,  when,  §  497. 

instance  where,  compelled  creditor  to  resort  to  principal's  property 
first,  §  110,  n.  6. 

may  give  surety  preference  to  antecedent  mortgage,  in  railroad  fore- 
closure, §  245,  n.  26. 

may  enforce  agreement  to  indemnify  surety,  as  against  principal's 
creditors,  §  276,  n.  29. 

will  enjoin  judgment  against  sureties  when  principal  not  bound,  §  167, 
n.  15. 

may  relieve  surety  from  default  judgment  against  principal,  §   168, 
n. -26. 

will  enjoin  judgment  against  indorser  when  maker  of  note  released, 
§  167,  n.  17. 

will  not  charge  surety  to  exonerate  principal,  S  142,  n.  1. 

will  enjoin  release  by  creditor  of  levy  against  solvent  principal's  prop- 
erty, §  492,  n.  12. 

will  cancel  suretyship  where  consideration  fails,  §  144,  n.  24. 

will  enjoin  levy  on  surety's  goods  contrary  to  statute,  §  792. 

will  enjoin  collection  of  note  from  surety  released  by  ext^ipsion,  |  395, 
n.  12. 

will  enjoin  suit  against  surety  released  by  time  given  principal,  |  415, 
n.    43. 

will  enjoin  suits  against  tax  collector's  sureties,  when,  §  623,  n.  41. 

will  enjoin  suit  against  surety  released  by  giving  time,  §  379,  n.  13. 

will  restrain  puit  within  period  for  which  interest  paid  in  advance, 
§  386,  n.  13. 

when,  may  reimburse  sureties  out  of  estate  of  deceased  principal  on 
joint  official  bond,  §  251,  n.  29. 

will  enjoin  levy  upon  property  of  surety,  where  sheriff  negligently  lets 
go  property  of  principal,  §  492,  n.  7. 

will  enjoin  levy  upon  property  of  surety  who  has  a  defence,  §  492, 
n.   7,  9,   11,   12. 

will  not  hold  back  creditor  until  surety  realizes  on  collateral,  §  278, 
n.  41. 

will  set  off'  claim  in  favor  of  principal  against  claim  against  prin- 
cipal and  surety,  §  259. 

where  surety  for  rent  seeks  relief,  will  set  off  rent  due,  §  123,  n.  63. 

will  not  charge  estate  of  deceased  joint  surety,  §  157,  n.  23. 

may  compel   surety's  executor   to   sell   real   estate  to   satisfy   bond, 
§  159,  n.  40,  41. 

will  restrain  surety  from  pleading  statute  of  limitations,  when,  §  161, 
n.  55. 

will  decree  contribution  prospectively  conditioned  on  surety's  paying 
more  than  his  share,  §  279,  n.  4. 

will  decree  exoneration  of  surety  by  co-surety  as  to  liability  for  more 
than  his  share  of  debt,  §  279,  n.  4. 


[hxfebinces  arx  to  sections  and  Hons.] 
ESTOPPEL,   continued— 

of  anretf  to  show  that  prindpal  dead  and  never  aigned  bond,  |  8E; 

n.  85. 
of  tarety  to  deny  verbal  anthority  to  execute  bond,  iostaan  of,  S  744, 

u.  36. 
none  to  sboir  tbat  n^atore  without  anthoritj-,  }  £9,  n.  SB. 
of  corporation  as  surety  to  set  up  defence  of  ultra  Tirea,  )  12. 
of  indemnitor  to  aFsert  daims  against  eurety,  t  764,  n.  30. 
of  suretiee  of  official  ea  to  acts  after  term,  S  04S,  a.  S. 
of  surety  who  signed  bond  in  blank,  S  SIS,  n-  5- 
of  apparent  principal  to  show  snretyehip  as  against  CO-aorety,  §   B21, 

n.  51. 
of  surety  to  show  illegality  of  principal's  or  creditor's  act,  S   141; 

S  897,  n.  47. 
of  surety  to  deny  character  of  obligee,  as  corporation  partnership,  etc., 

i   5S,  n.  1. 
of  surety  on   forthcoming   bond   to   show   levy   void   for   nseertminty, 

i  543,  a.  2. 
of  sureties  on  appeal  bond,  i  531. 
of  one  signing  bood  in  blank,  i  424,  n.  24. 
of  principal  is,  of  surety,  S  465,  n.  30,  31. 
of  accused  to  show  criminal  recognisance  void,  {  5SS,  n.  IB,  pp.  1070- 

71. 
when  defence  of  nltnt  Tirea  cnt  off  by,  {  54. 
of  sureties  on  official  bond  to  deny  appointment,  etc,  S  64,  n,  S5. 
of  soreties  to  deny  l^al  existence  of  obligee,  {  55,  n.  1. 
to  deny  validity  of  bond  signed  in  blank,  f  55,  n.  3. 
of  surety  on  replevin  bond  to  set  up  superior  title,  5  55,  n.  8. 
of  surety  on  official  bond  to  dispute  showing  of  principal^  book;% 

i  55,  n.  12. 
of  surety  on  official  bond  to  sue  for  breach,  {  696,  n.  42. 
facts  constituting  must  be  specially  pleaded,  S  55,  n.  13. 
ignorance  of  facte  constituting,  no  bar  to  plea  of,  S  381,  n.  26. 
surety  who  pays  ?ubroeatcd  to  creditor's  right  of,  S  363,  n.  4. 
of  bail  to  plead  irregularity  of  proceedings,  i  606.  n.  22,  31. 
of  bail  to  plead  unconstitutionality  of  statute,  i  6DG,  n.  20. 
to  deny  regularity  of  principal's  appointment,  B  618,  n.  T;   |  619, 

n.  3-11. 
when  no,  to  dispute  recitals,  S  S6. 

no,  to   deny  execution   of  instrnment  sued   on,   S   56,  d.   15. 
of  township  to  deny  recital  of  validity  of  bonds,  S  56,  n.  14. 
no,  to  assert  a  matter  of  law,  S  56,  n.  IB,  17;   I  55,  n.  2. 
to  set  up  defence  that  poblic  moneys  collected  by  prindpal  woe  col- 
lected withoDt  authority,  i  S4,  n.  95. 
no,  to  deny  the  acts  of  another,  i  57,  n.  17. 
by  inconsistent  defence  in  another  suit,  S  57,  n.  21. 
no,   of  new  sureties  to  show   that  principal  had  wasted   tnist   eststv 

nbeo  old  bond  in  force,  9  57,  n.  20. 


admissible  is  suit  ftgainat 


EVIDENCE— 

of  verbal  apreement  by  obligee  not  t 

surety,  !  251,  n.  31. 
ambiguity  cannot  be  explained  by  undisclosed  intention,  S  92,  n.  13 
of  alteration  by  city  of  contract,  S  425,  n.  34. 
under  plea  of  releare  by  giving  time,  fi  415,  n.  44. 
when  maker  may  testify  to  his  talk  with  deceased  payee  sa  to  exten 

■ion,   !  415,  n.  49. 
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EVIDENCE^  continued- 
declarations  of  gaardian,  when  not,  §  703,  n.  43. 
guardian's  bond,  with  erasures,  admissible,  §  703,  n.  42. 
requisite  to  maintain  suit  on  guardian's  bond,  §  703,  n.  38. 
administrator's  account,  against  surety,  §  799,  n.  20. 
past  false  reports  by  principal  on  which  surety  relied,  §  799,  n.  16. 
summary  judgmjent  of  sister  state  as,  §  806;  §  824,  n.  24. 
to  overcome  denial  of  execution,  §  822,  n.  6. 
corporate  existence,  §  822,  n.  3. 
estimates,  when  admissible,  §  821,  n.  4.  ' 
principal  may  show  error  in  official  report,  §  799,  n.  15,  23. 
declarations  of  principal,  when,  against  surety,  §§  794,  795. 
books  of  fraternity  treasurer  as,  against  sureties,  §  800. 
stipulations  as  to,  enforced,  §  800,  n.  25. 
prior,  defaults  not  admissible  against  sureties,  §  800,  n.  26. 
books  of  bank  clerk,  against  sureties,  S  801,  n.  27. 
cases  holding  judgment  against  principal  prima  facie,  against  suretieH, 

§  803. 
judgment  against  principal  as,  against  sureties,  §  802. 
surety  on  building  bond  not  bound  by  mechanic's  lien,  9  803,  n.  35,  44. 
judgment  against  city  for  personal  injuries  as,  against   lot  owner, 

§  803,  n.  42. 
foreclosure  decree,  against  sureties  for  debt,  §  804,  n.  4. 
record  admissible  to  modify  judgment,  §  826,  n.  4. 
certificate  of  settlement  with  government  official,  effect,  §  826,  n.  5-8. 
held  insufficient  ta  prove  conditional  suretyship,  §  535,  n.  39. 
of  waiver  not  admissible  under  plea  of  performance,  S  831,  n.  40. 
against  sureties,  same  whether  principal  served  or  not,  §  742,  n.  28. 
what  requisite  to  bind  firm  as  sureties,  instance,  §  27,  n.  21. 
of  surrounding  circumstances,  when  admissible,  §  174,  n.  19;  §  178, 

n.  42,  p.  363;  §  184,  n.  20;  §  190,  n.  49. 
conduct  held  to  be  sufficient  of  acceptance  of  guaranty,  §  225,  n.  8. 
of  notice  to  guarantor,  need  not  be  direct,  §  225. 

EXAGGERATION— 

of  mechanic's  lien  claim,  when  releases  indemnitor,  §  803,  n.  44. 

EXCEPTION— 

whether  necessary  to  avail  of  irregularity  in  taking  criminal  bail, 
§  606,  n.  27. 

EXCESS  BEQIHREMENTS— 

leave  voluntary  bond  valid,  effect  on  statutory  bond,  §  617,  n.  44,  47. 

EXCESSIVE  FEES— 

distinguished  from  illegal  fees,  §  629,  n.  22. 

sureties  on  official  bond  liable  for  collection  of,  §  629,  n.  22. 

EXCHANGE  OP  COLLATEBAIr- 

does  not  release  surety  not  injured  by  it,  s  369,  n.  5. 

EXCISE  BONDS— 

Uability  of,  in  New  York,  §  793,  n.  41,  42. 

EXECUTED  CONSIDERATION— 
insufficient,  §  4,  n.  23;  §  26. 
insufficient,  instances,  §  22,  n.  71;  §  765,  n.  22. 
where  the  principal's  contract  provides  for  a  bond,  §  24,  n.  92. 
mortgage  of  corporation  assets  to  secure  liability  already  assumed 
by  directors,  §  20,  n.  56. 

EXECUTION— 

new  bond  liable  for  failure  to  make  return  on  old,  §  655,  n.  3. 
what  sureties  liable   for   official's  misappropriation   of  proceeds  of, 
f§  642,  643,  645;  §  652,  n.  14. 
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EXECUTION,  continued — 

ayennent  of,  is  averment  of  delivery,  §  34,  n.  87. 

liability  of  surety  for  debt  of,  to  estate,  §  719. 

whether  general  sureties  of,  liable  for  proceeds  of  sale  of  land,  §§  716- 

718;  §  189,  n.  47;  §  650,  n.  35,  36. 
settlement  by,  binds  surety,  when,  §  811. 

when  no  defence  that  defaults  of,  were  as  trustee,  S  811,  n.  26. 
sureties  of,  not  suable  until  devastavit,  {  811,  n.  28. 
surety  not  bound  by  judgment  against  successor  of,  or  in  other  estate, 

§  811,  n.  33. 
eifect  on  sureties  of  legatee's  consent  to  irregularities,  §  641,  n.  35, 

33. 
indemnitor  of  sureties  of,  not  released  by  order  extending  time,  S  376, 

n.  41. 
liability  of,  when  co-executor  dies,  §  715. 
liability  of  administrator  of,  §  721,  n.  1,  2;  §§  722,  723. 

EXECUTOK'S  BOND— 

conditional  delivery  of,  §  459,  n.  49. 

EXECUTOBY  C0N8IDEBATI0N— 

to  principal  alone  sufficient  to  support  contract  of  surety,  §{  23,  24. 
where  the  principal's  contract  provides  for  a  bond,  §  24,  n.  92. 

EX  OFFICIO  ADMINI8TBAT0B— 

sureties  on  official  bond  not  liable  for  principal's  acts  as,  §  629,  n.  21. 

EX  OFFICIO  DUTIES— 

whether  cease  at  expiration  of  term  of  office,  §  698,  n.  13. 

EX  OFFICIO  GUABDIAN— 

sheriff's  bond  liable  for  acts  as,  S  698,  n.  13. 

EX  OFFICIO  OFFICES— 

liability  of  official  sureties  as  to,  §  634,  n.  43;  §  731. 

EXONEBATION— 

surety  not  charged  for,  of  principal,  {  142,  n.  1. 

of  surety  on  fidelity  bond  by  creditors  retaining  defaulter  in  employ- 
ment without  notice,  §  478. 

equity  will  prospectively  order,  of  surety  by  co-surety,  as  to  liability 
to  pay  more  than  his  share,  §  279,  n.  4. 

surety  for  price  of  land  may  have  it  sold  and  applied  in,  {  246,  n.  33. 

surety 's  right  in  equity  to  have  assets  of  deceased  principal  applied  in, 
§  245,  n.  28. 

of  surety  out  of  insolvent  principal's  property,  §  260,  n.  27,  30. 

no,  of  sureties  out  of  principal's  property  until  principal's  debt  fully 
paid,  §  272,  n.  7. 

surety's  right  to,  superior  to  right  of  creditor  attaching  principal's 
collateral,  {  369,  n.  49. 

of  property  as  surety  out  of  principal's  collateral,  §  369,  n.  49. 

of  surety  by  creditor's  parting  with  securities,  §  332,  n.  32. 

of  one  set  of  sureties  at  expense  of  another  by  defaulting  principal's 
application  of  payments,  §  372,  n.  15,  16. 

wife  entitled  to,  as  to  property  pledged  for  husband's  debt,  S  44,  n.  3. 

when  sentence  acts  as,  of  bail,  §  595,  n.  20. 

whether  provable  only  by  record,  §  585,  n.  37. 

EXPEDIENCY— 

right  to  subrogation  held  limited  by  considerations  of,  §  334,  n.  6. 

EXPENSES— 

word,  in  surety's  contract,  held  to  include  attorneys'  fees,  §  104,  n.  43. 
whether  surety  paying  principal's  debt  can  recover,  of  suit,  §  238. 
of  collection  held  to  include  attorneys'  fees,  §  125,  n.  71. 
of  collection  held  not  to  include  uncertain  cost  oi  dunning,  \  111,  n.  15. 
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for   eontribation   ousts   implied    eontnlmtioii,    )    307,   n.    20;    |    11^ 

n.  7,  12. 
for  indemnitT'  nqtenedea  promiie  of  indemnitj  implied  bj  Iftw,  9  247, 

D.  44. 
bat  taking  indMiinitj  bond  beld  not  to  present  anbr^atiaii,  I  47,  b.  24. 
EXPBESS  LIEN— 

Eo  iDbrogatioD  implied,  |  324,  n,  10. 
EZPBESS  NOTICE— 

stipulated  for,  implied  notice  not  neeenaiy,  |  214,  n.  SOL 


of  indenmitT  bf  stranger,  dooi  not  onst  promise  t^  prindpa]  implied 
bj  law,  i  226,  n.  26. 

by  principal,  of  indemnity,  no  promise  implied  bj  law,  §  22S  u.  25. 
EXTENSION— 

stipulation  for,  void  when  terms  not  performed,  9  467,  n.  43. 

meaning  of  word,  is  Borety's  waiver  of  defence  of,  )  379,  &.  B;  |  ISO, 
n.  19;  I  391,  n.  43;  i  635,  n.  66. 
EXTBA  PAY— 

sureties  of  coontj  snditor  liable  for  monej  illegally  Toted  Um   for, 
i  740,  n.  8. 
EXTBA  SALARY— 

tnTcties  on  official  bond  liable  for  lepaymeut  of, 'I  075, 
BXTEADITION— 

international,  TJ.  B.  D.  C.  no  power  to  take  bail,  wby,  |  SSZ,  ■.  18. 

boil  taken  for  defendant  void,  why,  i  582,  n.  9. 

wbetber  boil  is  liable  for  expenses  of,  S  614,  n.  29. 
EXTBA  8EBVICE8— 

double  liability  of  soreties  for  nion«7  reoeiTed  for,  nnder  Ohio  stabtte, 
g   741,  n.   22. 

anretiee  on  official  bonds  liable  for  money  paid  for,  when,  fi  740,  n.  6. 
EXTRA  WOHK- 

under  building  contract,   without   written  agreemast,   held  to  releaas 
surety,  S   T62,  n.   28. 
FAILUEE  OF  BANK— 

•ee  Bank  Defobtt,  OmctAT.  Botn>8. 

lose  by,  falls  upoii  what  mretiee,  3  7S9,  n.  1. 

liability  of  railroad  treasurer's  enretiea  for  money  lost  by,  |  677. 

liability  of  official  bonds  for  money  lost  by,  S  686,  n.  2;  |  688,  n.  21, 
22;  i  141,  n.  20;  I  743,  n.  38. 
FAILUEE  OP  CONSIDBEATION- 

see  also  CoNsmsoATtON. 

whether  defence  of,  available  to  surety,  t  465,  n.  27-29. 

when  no  defence  to  surety 's  claim  for  reimbonement,  i  2S0,  n.  20. 
FAITHFUL  PEBPOBMANCB— 

guaranty  of,  effect  of,  3  116,  n.  27. 

by  employee,   guaran^  of,  held  to  indudo  skill,  j   104,   n.  4fc 

of  duty,  meaning  of  in  official  bond,  i  679,  n,  5. 
FAITHFULLY  DISBUESE— 

in  official  bond  means  to  pay  over  balance  to  successor,  |  748,  &  SBl 
FAITHFUL  DISCHABGE  OF  DUTY- 

liability  of  sureties  bound  for,  by  prindpal,  %  103,  n.  33. 
FALSE  REPBE8ENTATI0N8— 

see  bIho  Fidbutt  Bond,  Fraud,  Bxpuskstatioh. 


by  third  person,  effect  of,  !  466. 

\^  obligee  In  fidelity  bond,  effect  of,  9  10,  a.  iO. 
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TAISB  BETDKN— 

no  liabilit7  for,  irinn  no  injvij  reanlted,  %  694,  n.  32. 
PATOEITE  OP  THE  LAW— 

BUMj  ia,  I  106. 
■    eutety  eompau^  not,  I  IC,  n.  14;  f  107,  b.  69. 

that  roretj  is,  is  not  a  rule  of  conatmction,  S  636,  n.  66;  I  107, 

whether  surety  receiving  consideration  ia,   9  219,  n.  G6. 


whether  eiuetiea  on  official  bond  of  de  faeto  officer  Bable  to  de  jure 

officer  for,  )  698,  n.  12. 
held  no  def  mee  that  are  to  be  fixed  hj  state,  board,  J  770,  n,  10. 
FEES  OF  DEPUTIES— 

■nretiefl  of  U.  S.  tnanhal  liable  for,  S  696,  n.  45. 
FIDELITT  BOND— 

diatinction  between  wanauty  and  representation  hj  obligee,  S  4S2, 

n.  14. 
Maignatlon  and  resppolntment  of  principal,  effect  on  mrety,  |  443, 

n.  21. 
misrepresentation  as  to  aneseeated  intention,  3  462,  n.  14. 
when  need  not  be  onented  t^  principal,  !  170,  n.  12. 
duration   when  appointment  of  employee  inde&nite  bj  annual   board, 

S  laS,  n.  68. 
effect  of  making,  applicable  to  "every  other  sernce,"  i  193,  a.  65. 
incorporation  of  obligee  held  no  defence,  {  2B3,  n.  23. 
contribution  between  sureties,  where  a  treasurer  gaie  two,  }  283,  n.  23. 
employer's  negbgenee  held  no  defence,  S  672,  n.  16. 
when  principal's  statement  evidence  against  snrety,  t  79S,  n,  9,  10. 
nleaeed  by  change  of  employment  from  bookkeeper  to  caahier,  S  660, 

n.  23. 
•tfMt  of  change  of  pay,  f  4S2. 
when  released  by  employer's  failure  to  reqnlre  weekly  remittances, 

1  440,  n.  14. 
■dM^  not  liable  for  loeaea  in  illegal  bneineei  of  principal,  !  438,  n.  37. 
retaining  defaulting  principal  in  employ  without  notice   to   guretr, 

I  478. 
whether  death  of  snre^  termlnatee  liability,  S  150,  n.  ST. 
to  railroad  not  rehasod  by  eousolidation  *rith  another  railroad,  t  138, 

B.  68. 
change  of  obligee  from  individual  to  Arm  releases,  }  136,  n.  53. 
mretiea  not  liable  for  other  employee  under  orders  of  the  "risk," 

g  139,  n.  72. 
•nreties  not  liable  for  edvancee  to  employee,  S  139,  n.  73. 
instance  of  prospective  construction  of,  9  148,  n.  51. 
surety's  liability  not  revocable  on  notice,  9   150,  n.  61. 
when  no  notice  of  acceptance  necessary  to  bind  enrety,  S   ^13,  n.  22. 
instances  of  -  release  or  by  employer 'b  miaatatement  of  facts,  9  269, 

n.  40,  41. 
limitations  in,  effect  of,  9  16,  n.  24. 

employment  of  "risk"  snfficivit  consideration  for,  when,  9  22,  n.  86. 
phraae   "amonnting  to   larceny  oi   embezzlement"   In,    9   103,   n.   33, 

p.  216;  9  107,  n.  69;  9  659,  n.  IS. 
whether  declaration  in  must  aver  compUanee  with  conditions  precedent 

to  recovery,  |  IS,  n.  19. 
whether  conditions  precedent  may  be  waived  by  conduct,  9  16,  n.  19,  21. 
meaning  of  "immediate  notice,"  {   16,  n.  21. 
soreties  liable  for  disobedience  of  orders  by  "ridt."  9  161,  n.  66. 
UaUIity  for  bank  cashier's  permittiDg  overdiaftB,  f  103,  n.  33,  p.  216. 
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FIDELITY  BOND,  continued- 
skill  held  guaranteed  in  guaranty  of  ''faithful  performance^"  |  104, 

n.  44. 
held  not  to  cover  money  due  at  its  execution,  §  104,  n.  44. 
change  of  duties  of  risk  before  bond  executed,  no  defence,  §  746,  n.  46. 
not  binding  when  employer's  business  iUegal  or  fraudulent,  §|  4^  20; 

§  30,  n.  40. 
entitled  to  notice  stipulated  for,  §  16,  n.  28. 
retention  of  employee  sufficient  consideration  for,  §  22,  n.  86. 
held  not  to  cover  advances  to  employee,  §  103,  n.  34,  p.  219. 
of  city  treasurer,  construction,  §  103,  n.  34,  p.  219. 
city  taking,  bound  by  terms  of,  instance,  f  15,  n.  16. 
construed  to  protect  employer,  §  15,  n.  15. 
void  where  employer  corporation  prohibited  from  doing  the  buaineH 

the  employee  is  hired  to  do,  §  20,  n.  54. 
construed  with  reference  to  theory  of  case,  §  169,  n.  28,  p.  348. 
reference  to  note  as  to,  in  G.  C.  A.,  §  452,  n.  14^ 

PILE  MAKKS— 

of  official,  not  conclusive  evidence  of  delivery,  §  34,  n.  86. 

FILING— 

effect  of  clerk's  failure  to  note,  of  bail  bond,  S  605,  n.  21. 

essential  as  evidence  of  delivery  when  required  by  statute,  §  747,  n.  2. 

FINAL  SETTLEMENT— 

no  time  limit  within  which,  by  administrator,  must  be  ordered,  f  724, 
n.  25. 

FINE— 

bfdl  released  by  giving  time  to  pay,  §  595,  n.  20;  §  583,  n.  27. 
whether  payment  of,  ends  liability  on  liquor  dealer's  bond,  §  105,  n. 
58,  59. 

FLOATING  DEBT— 

surety  for  part  of,  shares  pro  rata  with  balance  in  estate  of  h 
principal,  §  277. 

POBBEARANCE— 

agreement   for,   by   creditor,   sufficient   consideration   for 

§  25. 
by  court  to   remove  defaulting  executor  sufficient  consideration   for 

new  bond,  {  25,  n.  11. 
covenant  of,  broken  when  summons  issued,  §  467,  n.  38. 
by  principal  releases  surety  who  has  stipulated  for  diligence,  {  491, 

n.  6. 

FORCIBLE  DETAINER— 

judgment  in  releases  surety  for  rent,  §  122,  n.  55. 

effect  on  appeal  bond  of  affirmance  for  part,  §  531,  n.  IL 

FORECLOSURE— 

sureties  for  mortgage  debt  not  bound  by  findings  of  decree,  f  804, 

n.  4. 
whether  guarantor  of  debt  liable  for  deficiency  on,  t  156,  n.  20,  21. 

FORESIGHT— 

equity  may  not  protect  surety  against  lack  of,  §  834,  n.  62. 

FORFEITURE— 

sureties  of  state's  attorney  held  not  liable  for  failure  to  tak^  |  746L 

n.  44. 
no,  of  bail,  when  principal  in  penitentiary,  S  611,  n.  12. 
when  vacated  upon  re-arrest,  §  607,  n.  37,  38;  §  608,  n.  41. 
vacated,  death  of  principal,  §  607,  n.  36. 
whether  vacated  because  of  sickness,  f  607,  n.  39. 
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FOBFETTITRE,  continued- 
vacated  when  principal  surrenders,  S  607,  n.  34. 
maj  be  vacated  at  subsequent  term,  §  608,  n.  40. 
vacated  when  justice's  court  closed  on  appearance  day,  §  608,  n.  43. 
whether  vacated  by  entry  of  nolle  pros.,  §  611,  n.  15. 
of  baU,  defences  to,  §  603. 

of  bail,  statute  must  be  complied  with,  {  604,  n.  1. 
of  charter  of  obligee,  effect  on  liabilily  of  surety,  {  437,  n.  48. 
of  mechanic's  lien  claim,  when  wilfully  exaggerated,  f  803,  n.  44. 
by  owner  and  re-execution  of  building  bond  held  not  to  release  surety, 

§  749,  n.  17. 
of  recognisance  proceedings  in,  §  602;  S  581,  n«  2. 

POBFEITUBE  OP  OFFICE— 

releases  official  bond,  §  678,  n.  40. 

liability  of  bond  filed  too  late,  yet  before,  declared,  §  618,  n.  3;  I  619, 

n.  12,  14. 
by  failing  to  file  new  bond  releases  old  bond,  S  619,  n.  17. 
liability  of  constable's  sureties  for  acts  of  deputy  after,  §  643,  n.  43; 

§  645. 

FORGED  MORTGAGE— 

Hability  of  notary's  sureties  for  certifying  acknowledgment  of,  f  766, 
n.  25. 

FORGERY— 

effect  of,  of  name  of  one  of  four  sureties,  S  19,  n.  50. 

whether  duty  to  give  notice  of,  §  464. 

in  renewal  note,  effect  of,  §  463,  n.  21,  22. 

whether,  is  notice  to  obligee  of  non-performance  of  condition,  f  457| 

n.  44;  f  462,  n.  19. 
effect  of  recital  of  signature  in  order  of  court,  §  461,  n.  10. 
when  equity  will  not  relieve  from,  §  460,  n.  5,  6. 
effect  of  erasure  of,  before  delivery,  §  462,  n.  15. 

FORM- 

changes  in,  of  principal  debt  held  not  to  release  indemnity  mortgage 
given  surety,  §  239,  n.  40,  41. 

FORTHCOMING  BOND— 
how  construed,  §  541. 

whether  released  by  misrepresentations  by  constable,  §  466,  n.  35. 
not  released  by  removal  of  cause  to  U.  8.  court,  §  550,  n.  42. 
ric^ht  of  surety  to  control  disposition  of  property,  §  545,  n.  22. 
whether  liable  before  surety  for  debt,  §  519;  §  538,  n.  14;  §  545,  n.  18. 
surety  on,  paying,  subrogated,  §  545,  n.  18. 
no  reimbursement  to  surety  paying  judgment  without  request,  §  545, 

n.  15. 
no  defence  that  property  was  not  principal's,  §  544. 
defence  that  property  eaten  up  by  existing  liens,  §  544,  n.  12,  13. 
when  no  demand  or  re-advertising  necessary  to  charge  sureties,  §  549, 

n.  7. 
no  defence  that  levy  void  for  uncertainty,  §  543,  n.  2. 
giving,  no  answer  to  charge  of  false  pretences,  f  542,  xl  40. 
defences  to,  §  542,  n.  40;  §  543. 
measure  of  damages,  §  538,  n.  11. 
no  liability  unless  accepted  by  officer,  §  542,  n.  88. 
when  surety  cannot  file  bill  of  interpleader,  §  538,  n.  14. 
sureties  liable  only  upon  its  terms,  §  540,  n.  23. 
not  released  by  returning  property,  {  538,  n.  14. 
when  sureties,  in  Georna,  become  parties  to  suit,  S  S42,  n,  40« 
released  by  seizure  urder  paramount  lien,  §  642,  n*  36« 
forqi;^  of  judgment,  |  541|  n.  33, 
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FORTHCOMING  BOND,  continued— 

abandonment  of  claim  leaves  snretieB  Hable,  f  540,  n.  80* 

Buretj  on  cannot  claim  property,  §  539. 

liable  for  deterioration,   §   542. 

when  contribution  between  surety  for  debt  and  surety  on,  f  286^  n.  15. 

time  given  principal  releases  surety,  §  394,  n.  5. 

held  valid  because  execution  had  no  seal,  S  624,  n.  44« 

must  be  with  reference  to  actual  value  of  property  released,  |  624, 

n.  45. 
joint  obligors  sureties  for  each  other,  §  48,  n.  32. 

FORTHWITH— 

meaning  of,  in  statute  as  to  notice  to  file^  §  772,  tl  UBL 

FRANCHISE— 

when  equity  will  enjoin  revocation  of,  for  water  works,  by  eity,  to 
protect  surety,  §  497. 

FRATERNITY  TREASURER—' 

books  of,  not  conclusive  on  sureties,  S  800. 

FRAUD— 

action  against  co-sureties  barred  by  statute  of  lisiitationfl^  t  470,  n.  6. 

unauthoriased  signature  of  one  surety,  §  469,  n.  4. 

verbal  misrepresentations  of  contents  of  a  writing,  §  473,  a.  19^ 

on  principal,  whether  available  to  surety  aa  defence,  f  468,  n.  46. 

misrepresentations  as  to  law,  §  466,  n.  35. 

when  equity  will  not  relieve  from,  §  460,  n.  5,  6. 

parol  evidence  admissible  to  show,  §  454. 

in  settlement  by  guardian,  effect,  §  725,  n.  31. 

continuing  defaulter  in  office,  §  477. 

when  ne^gence  amounts  to,  §  476,  n.  36;  §§  477,  478. 

recitals  in  bond  held  to  amount  to  active  misrepresentation,  |  476, 

n.  37., 
non-communication  of  material  facts  by  principal,  effect,  §  472,  n.  16, 

17;    §§  473,  474. 
concealment  of  facts  that  increase  risk,  §  472. 
acceptance  of  bad  work  by,  of  engineer,  architect  or  superintenicBt 

does  not  bind  owner  or  release  surety  on  builder's  bond,  {  755, 

n.  34. 
in  which  obligee  does  not  participate  does  not  vacate  bond,  S  33,  n.  71. 
where  creditor's  want  of  diligence  amounts  to,  guarantor  releaaad  pro 

tanto,  §  219. 
no,  to  say  that  signing  is  mere  matter  of  form,  S  273,  n.  10. 
not,  necessarily,  for  creditor  to  tell  principal  to  remove  property  from 

state,  §  273,  n.  11. 
instance  of  release  of  property  as  surety  because  of,  f  274^  n.  18. 
in  release  of  principal,  when  recalls  release  of  surety,  §  274^  n.  16. 
concealing  from  surety,  revocation  by  co-surety,  {  152. 
agreement  not  to  do  a  thing  not  owing  to  surety  not  a,  on  him. 

§  272,  n.  5. 
agreement  between  creditor  and  principal  not  to  notify  surety  of 

default  held  not  a,  on  surety,  9  272,  n.  5. 
facts  constituting,  must  be  speciaUy  pleaded,  §  257,  b.  6L 
whether  principal  can  avail  of  his  own,  as  a  defenee,  f  260,  n.  21. 
in  bringing  replevin  suit,  held  no  defenee  to  suit  by  surety  oft  replevin 

bond  for  reimbursement,  §  250,  n.  21. 
misrepresentation  as  to  law  held  not',  §  26,  n.  IS. 
when  surety  estopped  to  set  up  defence  of,  f  141. 

FRAUD  OF  CO-SURETY— 

does  not  release  surety  unless  creditor  psrtidpttted  is  it,  |  fff,  a.  8. 
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FRAUD  OP  CEEDITOB— 

when  releaees  Borety,  §  256. 

mis-statiDg  tenns  of  bankrnpt's  compoBitioiiy  f  256,  n.  50. 

mis-stating  price  to  guarantor,  §  256,  n.  51. 

falsely  representing  to  guarantor  that  debt  paid  releases  surety,  when, 

S  256,  n.  51. 
releases  surety  though  contract  not  rescinded  by  parties,  f  257,  n.  1. 
false  statement  to  surety  that  principal  owed  nothing  to  creditor, 

§  257,  n.  2. 
false  statement  to  surety  that  principal  was  ''all  right"  when  he 

was  in  arrears,  I  257,  n.  2. 
concealment  from  surety  that  principal  was  embezsler,  f  257,  n.  2. 
whether  mere  failure  to  disclose  existing  shortage  amounts  to,  S  257, 

n.  4. 
concealment  of  usury  from  surety,  S  258,  n.  7. 
on  principal,  whether  available  to  surety  as  defence,  ^  256,  n.  52. 
telling  surety  that  he  would  not  be  looked  to,  I  268. 

PBAUD  OP  PBINCIPAL— 

imputed  to  surety  though  innocent,  §  166,  n.  11. 

does  not  release  surety  unless  creditor  participates  in  it,  I  256,  n.  49. 

PBAUD  OP  VENDOR— 

whether  available  to  surety  for  price  as  defence^  t  256,  n.  52. 

PBAUD  ON  SUBETY— 

when,  by  third  person,  does  not  release  surety,  §  466. 

failure  to  do  a  duty  not  owing  to  surety  is  not,  S  457,  n.  40. 

of  which  creditor  has  no  notice,  will  not  release,  §  457. 

by  principal  unknown  to  creditor  will  not  release,  S  456. 

misrepresentation  of  unexecuted  intention,  when  not,  S  452. 

stipulation  against  defence  of,  ineffective,  why,  §  449,  n.  50. 

failure  to  ol^erve  conditions  of  delivery,  {  449. 

instances  of  release  by,  §§  447,  448. 

defence  available  to  surety  though  contract  not  rescinded,  {  447,  n.  48. 

with  creditor's  knowledge  releases  surety,  §  447. 

PBAUDULENT  CONCEALMENT— 

agreement  not  to  notify  surety  held  not,  f  272,  n.  6. 

by  principal,  imputed  to  surety  on  fidelity  bond,  f  161,  n.  57. 

PBAUDULENT  CONTRACT— 

see  also  Illegal  Contract,  Innooent  Subktt. 
innocent  surety  for,  not  bound,  I  80. 

PBAUDULENT  CONVEYANCE— 

surety  may  prevent,  by  co-surety,  §  301. 

limitation  applicable  to,  $  321,  n.  83. 

payment  by  surety  relates  back  to  delivery,  S  320. 

by  principal  set  aside  at  suit  of  paying  surety,  §  884,  n.  4. 

surety's  rifrht  upon  payment  to  set  aside,  §  355;  §  357,  n.  28,  p.  680. 

if  made  after  prindpsi's  default,  §  2128,  n.  42. 

FRAUDULENT  JUDGMENT  AGAINST  PRINCIPAL— 
equity  may  relieve  surety  against,  §  168,  n.  26. 

FRAUDULENT  PREPERENCB— 

note  given  for,  not  binding  on  surety,  I  30,  n.  44. 

FRANCHISE  CONTRACT— 

if  void,  surety  therefor  not  bound,  §  19,  n.  49. 

when  equity  will  prevent  repeal  of,  by  city  council,  f  497. 

FREIGHT  AGENT- 

sureties  for,  not  liable  for  acts  of  subordinate,  f  139,  n.  72. 
116 
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FUGITIVE— 

whether  bail  of,  prineipal  may  plead  unconstitationality  of  statute^ 

§  605,  n.  20. 
bail  of,  principal  cannot  question  indictment,  §  609,  n.  1. 

FQTUEES— 

surety  not  bound  by  contract  to  gamble  in,  f  408,  n.  50. 

GAMBLING— 

keeping  slot  msychine  is,  within  N.  T.  excise  law,  §  793,  n«  42. 

GAMBLING  DEBT— 

note  to  pay,  void  and  surety  not  bound,  §  30,  n.  43. 

GABNISHMENT— 

whether  stranger  can  reach  by,  funds  of  principal  deposited  with  surety 

as  indemnity,  $  226,  n.  24. 
sureties  on  official  bond,  when  not  liable  to,  I  678,  n.  41. 

GARNISHMENT  BOND— 

when  binding  on  sureties  though  not  signed  by  principal,  f  170,  n.  12. 

GABNISHMENT  RELEASE  BOND— 

sureties  may  show  that  no  money  was  in  fact  due  from  garnishee, 
S  57,  n.  22. 

GENERAL  AND  SPECIAL  BONDS— 
liability  under,  §  650,  n.  35,  36. 
of  guardian,  $  647,  n.  23. 
of  executor,  §§  716-718;  §  189,  n.  47. 

GENERAL  BOND— 

when  limited  by  proof  of  circumstances,  §S  189,  190. 
whether  shares  indemnity  with  special,  §  296,  n.  12. 

GENERAL  GUARANTY— 

who  may  sue  on,  §  132,  n.  16. 

GENERAL  ISSUE— 

facts  amountinsr  to  release  held  not  admissible  under,  {  223,  a.  29. 
evidence  of  failure  to  give  notice  of  default  not  admissible  under, 
§  2,  n.  15. 

GENERAL  LETTER  OF  CREDIT— 
see  also  Lettsr  of  Credit. 
lir.biHty  of  writer,  §  92,  n.  19. 
notice  of  acceptance  necessary  to  bind  writer  of,  f  206. 

GENERAL  MANAGER— 

cannot  bind  ccrporation  as  surety,  when,  §  12,  n.  94,  95. 

GENERAL  TERMS— 

in  agreement  for  indemnity  construed  to  include  all  beneficiaries,  f  359, 
n.  41. 

GENERAL  WORDS— 

limited  to  subject  under  consideration,  §  190,  n.  49. 

GEORGIA— 

notice  of  acceptance  of  guaranty  necessary,  §  213,  n.  23. 

power  of  non- judicial  officers  to  enter  summary  judgment  on  bonds, 

§  785,  n.  2. 
when  usury  in  note,  releases  surety  in,  f  144,  n.  29. 
statutory  bond  as  to  seduction,  f  577. 

GIST  OF  THE  ACTION— 

on  official  bond,  what  is,  f  166,  n.  12,  p.  342. 

GIVING  TIME— 

to  principal  by  surety,  no  eifect  as  to  co-surety,  S  306,  n.  12. 
waiver  by  surety  as  to  extension  covers  only  legally  binding  ezten- 
sion,  S  391,  n.  43. 
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GIVING  TIME,  continued- 
releases  snretj  though  principal  agrees  to  pay  in  land,  §  395,  n.  14. 
surety  not  released  by  creditor 's  recall  of  promise  of  time,  §  270,  n.  46. 
test  of  validity  of  contract,  damages  not  specific  performance,  §  382, 

n.  35. 
bail  released  by  agreement  for  continuance,  §  376,  n.  29. 
contract,  must  be  between  principal  and  creditor,  §   376,  n.  28. 
releases  surety  though  it  benefits  him,  §  377,  n.  45. 
surety's  consent  to  "any  extension"  held  to  embrace  only  one,  §  379, 

n.  8. 
if  agreement,  void  surety  not  released,  §  376,  n.  41. 
agreement,  may  be  conditional,  §  376,  n.  40. 
doctrine  of  release  by,  applies  to  penal  bonds,  judgments,  implied 

suretyship,  {  376,  n.  38,  39;  §  389,  n.  31. 
surety's  knowledge  of  agreement,  before  signing  held  equivalent  to 

consent,  §  380,  n.  22. 
agreement,  releases  surety  when  creditor  is  answerable  in  damages  for 

violating  it,  S  382. 
test  of  validity  is  not  whether  contract,  can  be  specifically  enforced, 

f  882. 
does  not  release  surety  to  the  extent  he  is  indemnified  unless  he  sur- 
renders indemnity  or  it  becomes  worthless,  §  383. 
forbearance,  without  agreement,  therefor,  does  not  release  surety,  §  376, 

n.  38. 
instances  of  release  of  guarantor  of  price  by  taking  paper,  §  377, 

n.  44,  45. 
release  by,  held  to  apply  to  future  liability  only,  §  377,  n.  46. 
releases  guarantor  as  well  as  surety,  §  377,  n.  43. 
surety  on  guardian 's  bond  not  released  by  court  order,  §  376,  n.  28,  41. 
surety  released  by,  though  no  loss  rAnilts,  §  376,  n.  30. 
contract,  must  have  legal  consideration,  §  376,  n.  32. 
whether,  releases  property  as  surety,  §  379,  n.  8. 
surety's  consent  to,  does  not  bar  statute  limitations,  §  379,  n.  8. 
surety  need  not  object  to,  §  379,  n.  11,  12. 
circumstances  proving  surety's  consent  to,  §  379,  n.  13. 
agreement,  must  be  for  definite  time,  §  378. 
when  maker  of  note  may  testify  as  to  his  talk  with  deceased  payee 

about,  I  379,  n.  13. 
agreement  for  right  to  redeem  not,  t  385,  n.  9. 
by  accepting  conditional  remittance,  §  385,  n.  6. 
to  surety  does  not  release  principal,  §  384,  n.  41,  42. 
order  of  court,  held  not  to  release  surety,  S  376,  n.^28,  41. 
whether  agreement,   between  principal,   surety  and  creditor  releases 

indemnitor,  §  376,  n.  41;  $  384,  n.  45. 
agreement,  to  release  surety,  need  only  have  effect  of,  §  406,  n.  38. 
agent  malang  agreement  must  have  authority,  §  407. 
agreement,  must  be  complete  to  be  effective,  §  407,  n.  51. 
act  of  one  joint  owner  not  binding  on  other,  §  393,  n.  48. 
instances  of  consideration  for,  held  sufScient,  §  390;  S  391,  n.  38. 
whether  taking  collateral  that  matures  after  debt   due  amounts  to, 

§  403. 
effect  of  taking  mortgage  due  after  debt,  S  404. 
when  question  for  jury  whether  taking  new  note  amounts  to,  f  403, 

n.  21. 
pending  appeal,  held  not  to  release  surety,  S  405,  n.  86. 
does  not  release  surety  when  it  does  not  in  fact  alter  surety 's  remedy, 

§  405. 
by  acceptance  of  check,  §  401,  n.  6,  8. 
stipulation  in  trust  deed,  held  binding  on  grantee,  I  401,  n.  10. 
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GIVINa  TIME,  continued— 

as  to  part  releases  snretj  for  floating  balanee  pro  tanto,  t  406,  n.  39. 
continuance  for  definite  time  held  to  amount  to,  S  406,  n.  37. 
e£Fect  of,  to  tax  collector  by  statute,  S  408. 
county  commissioners  cannot  bind  county  by  agreement^  to  coDeetor, 

§  408,  n.  1. 
whether  executor  can  make  valid  agreement,  §  407,  n.  49. 
agent,  must  comply  with  terms  of  Us  authority,  S  407,  n.  47. 
builders  giving  usual  credit  to  material  man  held  not  to  rdeaae  surety 

on  government  building  bond,  S  831,  n.  39. 
attorney  has  no  authority  to  suspend  execution  or  stay  judgment, 

S  407,  n.  44,  45. 
may  be  by  separate  writing  or  verbal,  §  395,  n.  12. 
after  debt  due,  whether  releases  surety,  S  394,  n.  1;  §  395,  n.  13. 
surety  who  is  bound  as  principal  (by  usage  of  bank)  released  faj  giv- 
ing time,  §  394,  n.  10. 
by  composition  deed  releases  surety,  S  395,  n.  IL 
effect  of  usage  of  bank,  S  394,  n.  10. 
when  guardian's  bond  released  by,  §  394,  n.  8. 
to  administrator,  when  releases  surety,  §  394,  n.  7. 
stipulation  for  continuance,  wha:i  releases  surety,  §  394,  n.  1. 
whether,  after  breach  of  bond,  releases  surety,  §  395,  n.  13. 
contingently  held  to  release  surety,  S  395,  n.  14. 
agreement  to  exhaust  indorser  before  suing  acceptor  releases  indorser, 

§  395,  n.  15. 
transactions  that  do  not  amount  to,  §§  396,  397. 
not  proved  by  v<Hd  new  note,  t  402,  n.  15. 
taking  collateral  not  equivalent  to,  §  402,  n.  12. 
creditor  may  show  by  parol  that  note,  fte.,  taken  as  eoDateraly  S  402, 

n.  11. 
interest  on  interest  consideration  for,  §  400,  n.  3. 
agreement  by  state  treasurer  to  taxes  does  not  release  soretj,  I  407, 

n.  48. 
instances  of  consideration  for,  held  insufficient,  §  391. 
when  does  not  stop  statute  limitations,  §  391,  n.  43. 
case  holding,  to  continuing  parties,  does  not  release  retired  partner, 

§  397,  n.  29. 
on  overdue  note  does  not  affect  bona  fide  holder,  whm,  |  897,  n.  27. 
procured  by  fraud,  effect,  §  397,  n.  26. 
act  of  guardian  binding  on  ward,  §  410,  n.  15. 
transactions  after  judgment  amounting  to,  §  410. 
when  taking  confessed  judgment  not,  §  405,  n.  34. 
whether  parol,  releases  surety  on  bond,  §  411. 
after  judgment  has  same  effect  as  before,  §  409. 
release  by,  must  be  specially  pleaded,  §  145,  n.  39. 
with  option  of  prepayment  by  principal  releases  surety,  t  4X4^  m  88. 
with  resM-vation  of  rights  against  surety,  does  not  release^  S  413,  b.  29. 
when  writing  does  not  show  suretyship,  §  412. 
plea  of  release  by,  gives  right  to  open  and  close,  §  415,  n.  50« 
to  one  member  of  partnership,  effect,  §  395,  n.  17. 
as  to  part,  effect  on  surety,  S  393,  n.  52;  8  395,  n.  13, 17;  t  397,  n.  26. 
act  of  one  joint  creditor  binds  all,  §  393,  n.  47. 
by  infant  no  release  without  ratification,  §  395,  n«  19. 
evidenced  by  taking  negotiable  paper  due  in  future,  8  398. 
legatee's,  to  executor,  releases  surety  of  residuary  I^tee,  §  895,  b.  19; 

S  402,  n.  17. 
injunction  held  not  to  amount  to,  §  405,  n.  36. 
to  pay  fine  held  to  release  criminal  bail,  §  588,  n.  27;  t  596,  m  20, 
mere  offer  has  no  effect,  S  583,  n.  23. 
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GIVINQ  TIME,  continued- 
pending  Buit  held  not  to  release  bail|  S  583,  n.  21,  22. 
special  bail  held  released  by  continuance,  §  583,  n.  20. 
efbet  of  agreement  between  prosecuting  attorney  and  prisoner  tor  con- 
tinuance, S  583,  n.  19;  fi  584. 
whether  oriaiinal  hsil  released  by,  S  583,  n.  l9;  S  584. 
to  one  co-surety,  e£Fect  on  contribution,  S  306. 
defence  of,  available  after  foreclosure  decree,  §  804^  n.  4. 
to  surety  on  appeal  bond  releases  surety  for  debt  pro  tanto,  S  519. 
held  not  to   release  whMi  -surety   eontoiots   for   uncertain   lability, 

§  831,  n.  39. 
to  older  appeal  bond  releases  later  one,  why,  §  518. 
whether  usury  sufficient  consideration  for,  §  390. 
releases  surely^  who  is  apparently  principal,  §  389,  n.  31  (3d  case), 
agreement,  made  on  Sunday,  S  389,  n.  28. 
promise  to  pay  interest  for  definite  time  in  future  consideration  for, 

§  388,  n.  23. 
payment  of  part  in  advance  sufficient  consideration,  §  387,  n.  21. 
surety  not  released  if  agreem^it,  void,  §  386,  n.  16. 
what  amounts  to,  when  for  jury,  S  385,  n.  8. 
paying  interest  in  advance,  S  ^5,  n.  8. 
contract  to  stay  execution  held  not,  fi  385,  n.  7. 
l^  endorsing  renewal  agreement,  S  385,  n.  3. 
meaning  of  "extension"  in  surety's  waiver,  release  by,  §  379,  n.  8. 
discharges  surety,   of  whose  existence  principal  had  no   knowledge^ 

§  393. 
by  one  of  several  joint  obligees  effects  release  as  to  all,  when,  §  393. 
need  not  release  surety  absolutely  where  contract  is  severable^  S  393, 

n.  52. 
composition  deed  may  operate  as  extension  without  consent,  and  re- 
lease surety,  §  395,  n.  11. 
agreement  made  after  debt  due  discharges  surety,  §  394. 
as  to  one  instalment  of  rent  held  not  to  release  surety  as  to  future 

instahnents,  S   123,  n.  61. 
agreement  with  maker  discharges  endorser  not  consenting,  §  394,  n.  2. 
rdeases  surety  who  agrees  to  l^  bound  as  principal,  if  without  consent, 

S  394,  n.  10. 
agreement  for,  may  be  on  separate  paper,  or  oral,  §  395,  n.  12. 
releases  surety  even  though  principal  gives  security,  S  395,  n.  13. 
creditor's  acceptance  from  principal  of  certificates  of  deposit  payable 

after  debt  became  due  held  to  release  surety,  §  395,  n.  16. 
surety  for  firm  debt  released  by  creditor's  acceptance  of  renewal  note 

of  one  partner,  §  395,  n.  17. 
BieeepttDg  note  payable  after  debt  due,  evidence  of  extension,  §  395, 

n.  18,  19. 
principal's  agreement  that  bankrupt  may  pay  in  instalments  held  not 

to  release  surety,  §  485,  n.  31. 
releases  surety  after  judgment  against  principal  and  surety,  t   50, 

n.  61. 

GOOD  FAITH— 

whether  alteration  in,  releases  surety,  §  416,  n.  1;  t  422,  n.  9;  |  831, 
n.  39. 

GOOD  NOTES— 

effect  of  agreement  to  pay  in,  t  147. 

GOVEBNMENT  BUILDING  BONI^ 

construction  liberal  towards  materialmen,  {  747,  n.  1. 

sureties  liable  for  what,  S  756. 

BO  liability  for  claims  against  sabcontraetor,  |  757,  n.  45. 
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GOVEENMENT  BUILDING  BOND,  continued- 
dual  liability  of  sureties  thereon,  §  126,  n.  74. 
regarded  as  two  bonds  in  one,  §  758. 
when  alteration  of,  does  not  release  sureties  for  claims  for  labor  and 

materials,  S  758,  n.  48. 
surety  cannot  ofiFset  against  labor  claims  cost  of  finishing  principal's 

contract,  §  758,  n.  48. 
in  Pennsylvania  surety's  settlement  with  owner  held  to  bar  labor 

dainuL  S  758,  n.  48. 
need  comply  with  statute  only  in  substance^  S  757,  jl  39. 
clidms  under,  assignable,  §  757,  n.  40. 
who  may  sue  under,  §  757,  n.  43,  44. 

equity  will  enjoin  misappUcation  of  contract  price,  when,  t  760. 
assignment  of  contract  price  held  not  to  release  surety  on,  §  154,  n.  83. 
laborer  or  materialman  need  not  file  lien  claim  before  suing  surety, 

§  761,  n.  8. 
whether  labor  and  material  claims  prejudice  claim  of  United  States^ 

§  758,  n.  48. 
United  States  pro  rates  with  other  claimants   when   daims  exceed 

penalty,  §  758,  n.  48. 
when  claims  exceed  penalty,  distribution  pro  rata,  §  763. 
held  no  defence  that  principal  took  a  partner,  §  747,  n.  1. 
when   acceptance  by   materialman   of  contractor's   note  in  payment 

does  not  amount  to  giving  time,  S  881,  n.  89. 

GOVERNMENT  OFFICEB— 

sureties  not  bound  by  accounts  of,  with  government,  instance^  f  737, 
n.  33. 

GOVERNOB— 

as  corporation  sole,  may  sue  on  bond,  when,  §  32,  n.  66. 

GRAIN  INSPECTOR— 

liability  on  bond  of,  Illinois^  §  770,  n.  10. 

GUARANTORr- 

of  lease  not  released  by  lessee's  assignment  thereof,  §  61,  n.  45. 
of  purchase  money  note,  when  not  liable  for  damages  when  eontraet 

forfeited,  S  105,  n.  57. 
estoppel  to  show  ultra  vires,  Sae^  §  54. 
of  rent,  not  liable  under  common  counts,  §  123,  n.  62. 
performing  verbal  guaranty  may  recover  indemnity  from  principal, 

§  249,  n.  16. 
instances  where,  not  entitled  to  notice  of  default,  §  221. 
when  demand  and  notice  of  default  necessary  to  charge,  |  217. 
of  honesty  of  buyer,  not  liable  for  price,  §  147,  n.  41. 
principal  is  not  agent  of,  to  receive  notice  of  acceptance,  §  208,  n.  40. 
held  liable  the  moment  principal  disables  himself  from  performing, 

§  105,  n.  55. 
giving  references  as  to  his  solvency,  notice  of  acceptance  necessary  to 

bind,  §  208,  n.  37. 
of  future  debt  of  uncertain  amount,  notice  of  acceptance  necessary  to 

charge,  §  207,  n.  34. 
"in  the  second  instance,"  diligence  necessary  to  charge,  S  113,  n.  34. 
of  ultimate  payment,  diligence  necessary  to  charge,  §  113,  n.  33,  35. 
that  one  will  consign,  not  liable  for  commissions  on  advances,  t  139, 

n.  67. 
of  entire  contract  9ot  bound  for  part,  8  140,  n.  78. 
of  notes  released  by  charge  in  interest,  $  140,  n.  79. 
when  liable  for  attorneys'  fees,  costs,  additional  damages,  Ac,  t  125. 
wlio  signs  knowing  one  principal  not  bound,  §  135,  n.  51. 
not  suable  jointly  with  principal,  §  2,  n.  17. 
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GUAHANTOB,  continued—    • 

when  released  by  negligence  of  creditor,  S  2,  n.  14. 

of  lease,  liability  where  tenant  holds  over,  t  122. 

diligence  necessary  to  charge,  §  112,  n,  20. 

industrial  or  commercial  coiporation  as,  §  12. 

railroad  as,  §  12. 

absolute,  of  payment,  measure  of  diligence  due  to,  i  219,  n.  56. 

of  payment  at  cash  sale  not  bound  for  sale  made  on  time,  §  377, 

n.44. 
of  payment,  in  instalments,  suable  for  each  instalment,  §  143,  n.  17. 
against  liability  when  action  accrues  against,  S  143,  n.  18. 
of  payment  in  thirty  days  not  released  by  allowing  grace,  8  140,  n.  83. 
of  drafts  on  B  held  for  drafts  on  A,  when,  S  140,  n.  84. 
of  drafts  not  liable  for  advances  in  cash,  §  140,  n.  81. 
of  note,  when  not  chargeable  with  costs  of  suit  against  maker,  t  143, 

n.  14,  15. 
of  balance,  how  distin^ished  from  guarantor  of  part,  §  277,  n.  37. 
of  lease^  when  not  entitled  to  notice  fit  default,  §  222,  n.  26,  27. 

GUABANTOB  OP  ADVANCES— 

not  liable  for  renewal  of  old  debt,  §  139,  n.  70. 

whether  discharged  by  limit  exceeded,  §  140,  n.  75,  76. 

when  subrogated  upon  payment  of  part  only  of  default,  i  337,  n.  19. 

GUABANTOB  OP  BONDS— 

instance  of  equity  restraining  revocation,  by  city,   of  water  works 
franchise,  to  protect,  §  497. 

GUABANTOB  OP  COLLECTION— 

why  entitled  to  notice  of  default,  §  218,  n.  54. 
not' liable  until  collateral  exhausted,  §  111,  n.  18. 

GUABANTOB  OP  CBEDIT— 

held  bound  without  notice  of  acceptance,  §  205,  n.  22. 

GUABANTOB  OP  OVEBDUE  DEBT— 
not  entitled  to  notice,  §  222. 

GUABANTOB  OP  OVEBDUE  PAPEB— 

no  demand  on  maker  necessary  to  charge,  §  121,  n.  46. 

GUABANTOB  OP  PABT- 

how  distinguished  from  guarantor  of  balance,  §  277,  n.  37;   S  190, 
n.  50. 

GUABANTOB  OP  PBICE— 

in  California  no  notice  of  acceptance  necessary  when  guaranty  has 

been  acted  upon  in  good  faith,  §  213,  n.  24. 
not  liable  after  contract  forfeited,  §  164,  n.  76. 
liable  if  sale  made  on  credit,  §140,  n.  82, 

released  by  change  in  interest  on  deferred  payments,  §  140,  n.  79. 
not  released  by  reduction,  S  140,  n.  77. 

of  gold  to  be  sold  not  liable  for  gold  paid  to  principal,  8  139,  n.  68. 
released  by  vendee's  selling  goods  back  to  vendor,  §  481,  n.  14. 

GUABANTOB  OP  SOLVENCY— 

no  suit  against  principal  Aocessary  to  charge,  §  113,  n.  41. 

GUABANTOB  OP  TITLE— 

entitled  to  demand  and  notice  of  default,  §  218,  n.  55. 

GUABANTY— 

none  without  main  contract,  to  which,  collateral,  §  1,  n.  1,  p.  5. 

of  part  distinguished  from  guaranty  of  balance,  §  190,  n.  50;  t  277, 

n.  37. 
when  not  exhausted  by  advance  of  amount  named  in  it,  §  179. 
general  and  special,  §  112. 
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GUABANTY,  contiiwed— 

presumed  same  date  as  principal  contract,  S  23,  n.  89. 

bail  an  instance  of  special,  §  112,  n.  23. 

instances  of  absolute,  needing  no  notice  of  acceptance,  §  212. 

of  existing  debt,  no  notice  -of  acceptance  necessary,  S  214,  n.  25. 

when  notice  of  acceptance  necessary,  §  205. 

at  creditor's  request  no  notice  of  acceptance  necessary,  §  213,  b.  21. 

whether  rq)re8entations  as  to  solvency  amount  to,  §  19,  n.  46. 

by  state,  of  city  bonds  passes  with  the  bonds,  §  59,  n.  33. 

effect  of  agreement  to  pay  in  good  notes,  S  147. 

writings  hdd  to  amount  to,  §§  119,  120. 

writings  held  not  to  amount  to,  SS  117,  118. 

when  due,  effect  of,  §  116,  n.  18. 

according  to  terms,  effect  of,  §  116,  n.  17. 

of  void  certificate  of  deposit,  liability  under,  §  121,  n.  50. 

Terbal,  sufficient  to  support  verbal  account  stated,  S  90. 

agreement  for,  held  equivalent  to,  §  163,  n.  70. 

agreement  to  pay  in  good  notes  is  not,  of  notes,  §  147,  n.  40. 

dealing  held  to  amount  to  mere  proposal,  §  120,  n.  37. 

promise  to  guaranty  enforced  as  a  guaranty,  §  212,  n.  19. 

when  not  revoked  by  death  of  guarantor,  §  150. 

when,  may  be  written  over  blaxSc  indorsement,  §  195,  n.  14. 

of  note  for  two  years  means  two  years  after  maturity,  S  143,  n.  19. 

by  Bailroad  Company,  §  7. 

by  city,  §  7,  n.  46. 

of  dividends,  construction  of,  §  147,  n.  42. 

may  amount  to  offer  when  there  is  no  principal  contract,  !  4,  n.  2S. 

of  sales  construed  as  restrictive,  §  106,  n.  66,  p.  234. 

of  drafts  on  consignment,  how  construed,  §  104,  n.  41. 

of  payment  "when  due''  of  overdue  note,  effect  of,  §  121,  n.  47. 

''according  to  tenor,"  of  overdue  note,  effect  of,  §  121,  n.  46. 

of  "fulfillment,"  effect  of,  §  116,  n.  28. 

of  "faithful  performance,"  effect  of,  §  116,  n.  27. 

that  note  "as  good  as  gold,"  effect  of,  §  116,  n.  27. 

that  note  "good"  to  specified  time,  effect  of,  §  113,  n.  32. 

statement,  "I  have  no  objection  to  guaranty,"  held  not  a,  §  210,  n.  2. 

"I  will  guaranty  payment  of  $625  for  account  of  A,"  held  not  a, 

S  214,  n.  26. 
against  "being  called  upon  to  pay,"  effect  of,  S  232,  n.  23;  §  467. 

GTJAKANTY  OP  ADVANCES— 

ease  holding,  not  ended  by  chan^  of  partners,  i  135,  n.  46. 

of  fixed  amount  between  specified  parties,  no  notice  of  acceptance 

necessary,  t  214,  n.  29. 
when  real  estate  of  deceased  guarantor  not  chargeable  under,  §  151, 

n.  71. 
held  terminated  by  death  of  guarantor  leaving  no  personal  estate, 

§  151,  n.  71. 
when  exhausted  by  the  first  amounts  advanced,  §  190,  n.  50. 
not  binding  when  used  to  pay  existing  debt,  §  440,  n.  11. 
what  "30  £  monthly"  in,  means,  S  143,  n.  16. 

GUABANTY  OP  COLLECTION— 

how  distinguished  from  guaranty  of  payment,  S  111. 

when  guarantor  released  by  negligence  in  pursuing  principal,  {  111, 

n.  14. 
not  liable  until  all  prior  parties  exhausted,  §  113,  n.  39,  40. 
burden  of  proof  of  diligence^  on  plaintiff,  S  113,  n.  36. 

GUABANTY  OP  CBEDIT— 

reference  to  form  of,  S  225,  n.  18. 
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GUABANTY.  OP  DIVIDENDS— 
see  alao  Dividbnd6. 
duration  of,  a  reasonable  time^  t  184,  n.  20. 

GUARANTY  OP  MOBTOAGES— 

reference  to  forms  of,  §  111,  n.  18. 

GUARANTY  OP  NOTE— 

transfer  of  note  carriers,  §  58,  n.  28. 

not  negotiable  in  Massachusetts,  §  58,  n.  28. 

whether  assignable,  §  56. 

eases  holding,  not  negotiable,  i  60. 

GUARANTY  OP  PAYMENT— 

within  fixed  time,  liability  under,  I  116,  n.  16. 

distinguished  from,  of  solvency,  §  116,  n.  24. 

how  cSstinguished  from  guaranty  of  collection,  §  111. 

GUARANTY  OP  PRICE— 

breach  of  warranty,  a  defence  to,  §  163,  n.  72. 

held  to  be  exclusive  of  charges  against  thing  sold,  §  103,  n.  33,  p.  217. 

GUARANTY  OP  SALE— 

price  held  to  be  exclusive  of  incumbrances  on  land  sold,  S  103,  n.  33, 
p.  217. 
GUABANTY  OP  SOLVENCY— 

actual  insolvency  constitutes  breach;  no  suit  necessary,  §  113,  n.  41. 

GUARANTY  TO  PIRM— 

released  by  change  in  personnel  of  firm,  §  134,  n.  41. 

GUARDIAN— 

discharged  surety  of,  not  liable  when  principal  reinstated,  after  term, 

S  705,  n.  1. 
sureties  of,  bound  by  settlement  on  notice  by  publication,  §  8112,  n.  37. 
sureties  bound  by  decree  against,  when,  §  812. 
sureties  of,  not  credited  with  board  of  ward,  when,  §  705,  n.  7. 
when  sureties  of,  liable  for  non-payment  for  supplies  to  ward,  t  705, 

n.  9. 
sureties  for  each  other,  on  joint  bond,  §  48,  n.  33;  §  702. 
whether  surety  for  joint  guardian,  §  702. 
whether  devastavit  necessary  to  charge,  §  703,  n.  38. 
evidence  requisite  for  suit  upon  bond  of,  §  703,  n.  38. 
no  defence  to  illegal  act  of,  that  court  ordered  it,  §  704,  n.  47. 
when  sureties  of,  liable  for  after  acquired  property,  §  706,  n.  14. 
who  is  also  executrix,  liability  of  bond,  S  707,  n.  19. 
sureties  of,  have  no  right  to  assets,  §  721,  n.  5;  S  708,  n.  32. 
liability  of  surety  for  debt  of,  to  estate,  8  719. 
effect  of  fraudulent  settlement  by,  with  note,  §  725,  n.  31. 
liability  of  old  and  new  sureties  of,  S  282,  n.  14. 
instance  of  new  bond  of,  held  retrospective,  §  191,  n.  53. 
when  bond  of,  released  by  giving  time,  8  394,  n.  8. 
may  release  surety  to  ward  by  giving  time,  §  410,  n.  15. 
why  general  bond  of,  liable  when  special  bond  required,   8  650,  n. 

35,  36. 
whether  bond  of,  released  from  existing  liability  by  order  of  court, 

8  647,  n.  23. 
effect  of  requiring  new  bond,  8  647,  n.  20. 
Borety  on  official  bond  not  released  by  order  extending  time,  8  376, 

n.  28,  41. 
subrogation  of  sureties  of,  8  352. 
Bureties  of,  held  liable  for  misappropriation  before  appointment,  8 

62S,  B.  49. 
held  foreties  of,  not  liable  for  money  paid  to,  by  nustake,  8  028,  n.  15. 


1850  INDEX. 

■ 

[references  are  to  sections  and  notes.] 

GUAEDIAN,  continued— 

suretiefl  of,  liable  for  money  paid  by  guardian  to  himself  for 

ward,  §  631,  n.  29. 
no  defence  for  sureties  of,  that  appointment  void,  §  618,  n.  8. 
sureties  of,  cannot  deny  appointments  of,  S  53,  n.  87. 
sureties  may  deny  jurisdiction  of  court  appointing,  §  53,  n.  87. 
new  bond  of,  given  without  order  of  court  valid,  S  33,  n.  70. 

GUARDIAN'S  BOND— 

conditions  more  onerous  than  order  requires,  effect,  §  618,  n.  2. 

conditional  delivery  of,  S  459,  n.  47. 

surety  released  by  new  agreement  between  guardian  and  ward,  §  416, 

n.  3. 
sureties  released  by  ward 's  consenting  to  sale  on  credit  of  defaulting 

guardian's  property,  fi  394,  n.  8. 

GUARDIAN'S  SALE  OF  BEAL  ESTATE— 

theory  on  which  gereral  bopd  held  liable  for  proceeds  of,  §  189,  n.  47; 
§  650,  n.  35,  36;  §§  716-718. 

HABEAS  CORPUS— 

release  on  bail  in,  §  582,  n.  12. 

HARMLESS— 

covenant  to  hold  surety,  held  broken  when  surety  pays  with  his  note^ 
§  232,  n.  23,  p.  466. 

HARMLESS  AS  TO  LIABILITY— 

meaning  of,  in  guaranty,  §  143,  n.  18. 

HOLD  OVER— 

sureties  of  J.  P.  liable  to  successor  for  fees  collected  as,  §  683^  n.  32. 
sureties  of,  held  not  liable  to  contribution  to  official  bond,  S  282,  n.  25. 
when  former  sureties  liable  for  default  of,  §  622,  n.  31. 
officer  not  a;  when  re-elected,  new  oath  as,  §  619,  n.  12. 

HONESTY— 

guarantor  of,  of  buyer,  not  liable  for  pricey  §  147,  n.  41. 

IGNORANCE— 

of  principal's  dealings  no  excuse  for  surety,  §  762,  n.  9. 

by  surety  of  principal's  defence,  no  bar  to  surety's  claim  for  indem- 

nity,  §  235,  n.  12. 
as  to  co-surety,  no  bar  to  contribution,  §  821,  n.  13;  §§  282,  284. 
by  surety  of  release,  no  estoppel  to  plead  release,  §  381,  n.  28. 
of  misapplication  of  collateral,  does  not  affect  surety's  rights,  S  369, 

n.  6. 
of  collateral,  does  not  lessen  surety's  rights  as  to  it,  §  369,  n.  2. 
of  right  to  subrogation  does  not  affect  surety's  ri^ht,  §  342,  n.  41. 
of  suretyship  by  creditor;   whether  release  of  principal  in,  releases 

surety,  §  166,  n.  14. 
surety's,  of  principal's  defence,  when  equity  will  remedy,  §  167,  n. 

17;   §  762,  n.  9. 
of  suretyship  by  principal,  surety  remains  bound,  §  144,  n.  21. 

ILLEGAL  ACT— 

never  a  duty — applied  to  collection  of  illegal  tax,  §  697,  n.  47. 

of  principal  or  creditor,  when  no  defence  to  surety — estoppel,  f  141. 

ILLEGAL  CONTRACT— 

of  principal  surety  for  not  bound,  if  innocent,  §  30 ;  S  257,  n.  1 ;  I  468, 

n.  50. 
executor's  agreement  to  pay  surety  half  his  comodssions  held  valid, 

§  248,  n.  12. 
surety  compelled  to  pay  bet,  no  right  to  reimbursement  in  MuboqiI, 

i  236,  n.  25. 
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ILLEGAL  CONTRACT,  continued— 

innocent  surety,  held  released,  §  257,  n.  1. 

property  as  indemnity  for  surety  for,  held  liable,  when  surety  inno- 
cent, S  236,  n.  24. 

agreement  by  principal  to  indemnify  criminal  bail,  S  240,  n.  47;  §  610, 
n.  9. 

effect  of  stipulation  to  violate  building  ordinance,  §  747,  n.  4. 

agreement  to  loan  public  funds  to  private  bank,  §  20,  n.  59. 

ILLEGAL  PEES— 

of  a  sheriff  distinguished  from  excessive  fees,  |  629,  n.  22. 

ILLEGALITY— 

in  dealing  between  buyer  and  seller  held  to  release  surety  for  price, 

§  141,  n.  4. 
when  surety  estopped  to  set  up  defence  of,  §  141. 
of  contract,  instance  of  defence  of,  §  167,  n.  17. 
of  principal  contract,  innocent  surety  held  released  by,  §  257,  n.  1. 

ILLINOIS— 

surety  of  county  treasurer  in,  an  insurer,  §  739,  n.  1. 

liability  on  grain  inspector's  bond,  §  770,  n.  10. 

reservation  of  right  to  sue  surety  held  ineffective  in,  S  165,  n.  8. 

statute  as  to  instruments  under  seal,  §  22,  n.  71. 

liability  of  sureties  on  dram  shop  bond,  8  105,  n.  52. 

measure  of  damages  on  dram  shop  bond,  S  832,  n.  45. 

IMMEDIATE  NOTICE— 

means  within  reasonable  time,  S  16,  n.  21. 

four  months'  delay  held  soon  enough,  §  103,  n.  37. 

in  building  bond:  12  days'  delay  released  surety,  §  749,  n.  11. 

IMPLIED  GUABANTY— 

when  party  liable  on,  S  37. 

of  genuineness  arising  from  indorsement,  S  37. 

from  transfer  of  note  without  indorsement,  §  37,  n.  17. 

IMPLIED  SUBETYSHIP— 

when  arises,  §  1,  n.  1. 

statutes  not  applicable  to,  S  771,  n.  11-14. 

from  estoppel,  I  1,  n.  9. 

between  corporation  and  its  stockholders,  §  1,  n.  6. 

from  assignment  of  lease,  §  1,  n.  7. 

from  railway  consolidation,  8  1,  n.  8. 

from  assumption  of  mortgage,  8  1,  n.  2. 

from  making  joint  note,  |  1,  n.  3. 

surety  entitled  to  subrogation,  §  333. 

remedial  statutes  held  to  have  no  application  to,  8  262,  n.  44. 

instance  of,  8  389,  n.  31   (3d  case). 

from  dissolution  of  partnership,  §  1,  n.  4. 

from  assignment  of  contract,  8  l^  n*  5. 

between  surety  on  appeal  bond  and  original  surety  for  debt,  8  519,  n. 
27;  88  518,  519. 

between  original  surety  for  debt  and  surety  whose  interposition  post- 
pones its  collection,  8  288,  n.  17;  88  518,  519. 

between  setsvof  sureties  on  successive  appeal  bonds,  8  288,  n.  17;  88 
518,  519. 

IMPORTER'S  BOND— 

surety's  claim  for  reimbursement,  no  defence  that  principal  was  not 
real  party  in  interest,  8  250,  n.  22. 

IMPOSSIBLE— 

surety  liable  where  performance  made,  by  act  of  principal,  8  14B. 
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IMPOSSIBLE  CONDITION— 
effect  of y  §  563,  n.  42. 

IMPOSSIBLE  CONTBACT— 

liability  of  surety  for,  S  470,  n.  6,  7. 

IMPEISONMENT— 

of  debtor  held  to  bar  creditor  for  the  time^  {  366,  n.  29. 
for  ibe,  not  payment  so  as  to  release  snre^,  t  364,  n.  11. 

IMPRISONMENT  OP  PRINCIPAL- 

for  debt,  whether  creditor's  consent  to  principal's  releue  from,  m- 
leases  sorety,  §  488,  n.  44. 

IMPRISONMENT  OP  SURETY— 

for  principal's  debt,  principal  not  liable  for,  except  under  eoTBnant 
to  save  harmless,  §  234,  n.  9-11;  §  243,  n.  17. 

IBiPROPER  USE  OP  CREDITOR'S  MONEY— 

whether  consent  by  surety  to,  bars  his  right  to  contribationy  |  2SQ, 
INCAPACITY  OP  OBLIGEE— 

to  contract,  effect  on  surety's  liability,  S  171,  n.  15. 
INCAPACITY  OP  PRINCIPAL— 

when,  as  act  of  God,  releases  surety's  official  bond,  |  173w 
INCORPORATION— 

of  obligees,  effect  on  sureties'  liability,  §  437,  n.  46,  49. 

of  obligee  held  not  to  release  sureties  on  fidelily  bond,  S  289^  a.  BS. 

INCREASE    OP    SALARY— 

discharge  of  surety  by,  of  prindpal,  S  189,  n.  44. 

INDEMNIFIED  GUARANTOR— 

notice  of  acceptance  not  necessary  to  bind,  |  213,  n.  80. 

INDEMNIFIED  SURETY— 

not  released,  by  notice  of  default,  §  270,  n.  49. 
effect  on,  of  giving  time,  §  383. 
not  released  by  rSease  of  principal,  §  165,  n.  7. 
when  not  released  by  act  of  creditor,  §  490,  n.  50. 
on  bail  bond,  released  by  surrender,  §  585,  n.  27. 
when  entitled  to  contribution  without  sharing  indemnity,  {  299,  n.  81. 
when  equity  will  compel  to  pay  debt,  §  295,  n.  2. 
cannot  give  statutory  notice  to  sue^   §  776. 

surety  controlling  principal's  conduct    occupies  same  position  as,   f 
213,  n.  20. 

INDEMNIFY— 

agreement  by  principal  to,  "and  keep  indemnified"  mrety,  elfeet, 
§  834,  n.  62. 

INDEMNIFYING  BOND— 

whether  liquor  dealer's  bond  is,  or  penal,  §  105,  n.  58. 

INDEMNITOR— 

not  released  by  discontinuance  vacated  at  same  term,  §  274,  n.  14,  end. 
of  sheriff  when  concluded  by  judgment  against  him,  §  810,  n.  22. 
cannot  question  regularity  of  jud^ent  against  principal,  S  815,  n.  8. 
against  claims,  chargeable  with  reasonable  payments  only,  §  828,  n.  12. 
when,  of  owner,  may  recover  from  surety  on  building  bond,  S  761,  n.  5. 
estopped  from  asserting  claims  against  surety,  §  754,  n.  83. 
of  two  sureties  held  released  by  one  surety's  release  of  the  other,  | 

745,  n.  43. 
against  loss  on  sales  in  90  days  not  liable  as  to  sales  in  180  days^ 

§  139,  n.  69. 
defending  suit  against  principal  cannot  appeal  unless  inteveit  appean 

of  record,  §  598,  n.  L 
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INDEMNITOB,  continued— 

instance  of,  held  liable  for  jndgmrat  against  city  for  personal  in- 
joriesy  t  124,  n«  65. 

no  defence  that  indemnitee  has  paid  to  "risk''  full  amount  of  contract 
price,  after  notice  of  risk's  default,  §  124,  n.  65. 

against  liability,  surety  may  sue  without  paying,  §  242,  n«  9-11. 

h^d  liable  to  indemnitee  who  pays  with  his  note,  S  143,  n.  12. 

of  surety  on  building  bond:  case  where,  held  liable  to  material  men, 
S  357,  n.  23. 

held  not  liable  for  costs  of  suit  against  indemnitee,  §  238,  n.  36. 

entitled  to  demand  and  notice  of  default,  §  218,  n.  55. 

whether  released  by  agreement,  giving  time  between  creditor,  princi- 
pal and  surety,  §  376,  n.  41;  §  384,  n.  45. 

of  executor's  sureties,  not  released  by  court's  giving  executor  time, 
§  376,  n.  41;  §  384,  n.  45. 

who  pays,  subrogated,  §  348,  n.  27, 

who  pays,  not  a  volunteer,  §  348,  n.  27. 

bound  by  judgment  against  indemnitee,  when,  instance,  §  124,  n.  69. 

of  surety,  principal's  creditor  may  enforce  payment  by,  §  357.  n.  23, 
(p.  680).  . 

of  trespasser,  held  liable  as  trespasser,  §  745,  n.  41. 

notice  of  loss  must  be  within  reasonable  time,  §  210,  n.  11. 

released  by  indemnitee's  breach  of  faith,  §  5,  n.  38. 

summary  judgment  against,  of  sheriff,  §   786,  n.  8. 

b<Huid  by  judgment  after  notice  to  defend,  S  809,  n.  19-21. 

INDEMNITY— 

see  also  Indehnitob,  Indeicnitt  Bond,  Personal  Indehnitt,  Reim- 
bursement, Contribution,  Subrogation. 

nature  of  contract  of,  §  5. 

contract  strictly  construed,  §  244,  n.  24,  25. 

bond  given  upon  payment  of  disputed  Irfe  insurance,  construction,  § 
103,  n.  43. 

release  of,  by  creditor  held  to  release  surety  pro  tanto,  §  480,  n.  8. 

whether  personal  to  surety  or  to  pay  debt,  importance  of  distinction, 
§  361,  n.  46;  §  360,  n.  44. 

shared  pro  rata  between  several  sureties,  §  359,  n.  40. 

agreement  for,  when  construed  to  embrace  all,  S  359,  n.  41. 

by  principal  to  criminal  bail,  held  against  public  policy,  in  England, 
S  240,  n.  47;  S  610,  n.  9. 

election  by  creditor  between,  and  subrogation,  §  364,  n.  13. 

to  surety  when  treated  as  a  trust  for  creditor,  §  357. 

to  surety,  to  what,  creditor  subrogated,  §   357. 

case  holding  creditor  has  no  interest  in  personal,  given  solvent  surety 
by  principal,  §  357,  n.  29;  §  358,  n.  39. 

creditor's  right  to  surety's,  subject  to  debts  due  surety  from  princi- 
pal, fi   357,  n.   26;    §   358,  n.  31. 

whether  creditor's  right  to,  of  surety  affected  by  surety's  release, 
S  357,  n.  26. 

when  surety  entitled  to,  out  of  collateral  fraudulently  pledged,  §  232, 
n.  SO. 

whether  surety's  payment  with  note  or  bond  gives  him  immediate  right 
to,  S  282,  n.  23. 

stipulation  against,  for  surety  strictly  construed,  §  227,  n.  38. 

bond,  suit  on,  Ivought  in  name  of  obligee,  §  227,  n.  30. 

surely  repaying  stranger  held,  entitled  to,  fi  227,  n.  34. 

when  contract  of,  is  within  statute  of  frauds,  §  72. 

whether  promise  of,  is  within  statute  of  frauds,  §  70. 

does  not  bar  suit  against  party  furnishing  it,  §  300,  n.  84. 

received  after  co-suretyship  ends,  §  299. 
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INDEMNITY,  ccntinDed— 

when  saretj  may  make  valid,  release  of,  §  297,  n.  18. 

in  form  of,  bond  does  not  bar  subrogation,  §  47,  n.  24. 

instances  where^  to  one  benefited  all,  S  295. 

furnished  by  surety  for  indemnity  of  co-sureties,  §  297,  n.  19,  23. 

furnished  one  surety  by  third  party  at  principal 's  expense,  whether  co- 
surety shares  in,  §  296,  n.  13. 

whether  special  bond  of  official  shares  in,  of  general  bond,  §  296,  n.  12. 

furnished  by  wife,  when  co-sureties  may  benefit  by,  §  296,  n.  10,  11. 

payment  of  debt  by  one  surety  with,  held  payment  by  principal,  §  296, 
n.  9. 

whether  additional  sureties  share  in,  §  296,  n.  7. 

when  equity  will  pay  the  debt  with,  when  not  of  one  surety,  ||  295, 
296. 

shared  pro  rata,  §  294,  n.  49. 

all  sureties  share,  furnished  by  principal  to  any  one,  t  294,  n.  44. 

equity  will  decree,  of  surety  by  co-surety  prospectively,  against  pay- 
ing more  than  his  share,  8  279,  n.  4. 

equity  will  not  restrain  creditor  until  surety  can  realize  on,  S  278,  n. 
41. 

whether  surety  may  release,  fi  278,  n.  45. 

right  to,  held  to  accrue  upon  principal's  default,  §  228,  n.  41. 

surety  cannot  maintain  bill  for,  when  debt  not  due,  §  227,  n.  39. 

see  Reimbursement. 

express  agreement  for,  by  stranger  does  not  oust  promise  of  principal 
implied  by  law,  §  226,  n.  26. 

whether  express  arrangement  for,  bars  implied  arrangement  for  sub- 
rogation, §  339;  §  47,  n.  24. 

whether  taking,  necessarily  bars  subrogation,  §  339,  n.  27-29. 

whether  stranger  can,  before  breach,  appropriate  principal's  prop- 
erty deposited  with  surety  as,  against  pospible  loss,  §  226,  n.  24. 

when  for  debt,  principal  cannot  withdraw,  §  239,  n.  39. 

contract   of,  for  surety   generally   valid,    §    240. 

to  sureties  on  official  bond,  contract  of,  held  valid,  §  240,  n.  44. 

to  surety  released  by  surety's  release  of  principal's  property,  |  244, 
n.  23. 

express  contract  for,  instances,  §  242. 

verbal  guarantor  who  has  made  good  may  recover,  from  principal, 
§  249,  n.  16. 

implied  promise  of,  superseded  by  express  agreement  for,  §  247,  n.  44. 

surety  defending  unskillfully  or  failing  to  notify  principal,  entitled 
to,  §  235,  n.  15,  16. 

insurance  policy  pledged  as,  effect  of  cancellation,  §  276,  n.  30. 

agreement  for,  of  surety  proceeds  after  acquired  lien  of  creditors, 
S  276,  n.  29. 

not  waived  by  taking  other  indemnity,  §  271,  n.  55, 

when,  of  surety  is  in  form  of  bond,  surety  is  released,  bj  met  of 
creditor,  as  if  not  indemnified  at  all,  §  490,  n.  50. 

conveyance  by  principal  to  surety  as,  §  270,  n.  49. 

confessed  judgment  by  principal  as,  to  surety,  §  271,  n.  48. 

statutory,  bond,  for  executors,  in  Ohio,  held  retrospective,  8  108,  b.  78. 

INDEMNITY  BOND— 

to  sheriff,  liability  on,  §  745. 

effect  of  condition  to  pay  debt  and  save  surety  from  liabifily,  f  242, 

n.  9. 
when  surety's  remaining  bound  is  consideration  for,  §  271,  n.  53,  54. 
that  officer  took,  no  defence  to  sureties,  §  699,  n.  20. 
released  by  impopsibility  of  locating  loss,  §  440,  n.  9. 
required  by  sheriff,  without  statute  held  valid,  §  31,  n.  45. 
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INDEMNITY  BOND,  continued— 

of  depositoTy  of  public  funds,  held  not  void  as  against  public  policy, 

S  743,  n.  33. 
against  loss  by,  loaning  public  funds,  S  20,  n.  60;  n.  59. 

INDEMNITY  CONTBACT— 

when  statute  of    limitations  begins  to  run  as  to,  §  252,  n.  82,  34. 
must  not  be  against  public  policy,  S  5,  n.  37. 

INDEMNITY  MORTGAGE— 

rights  of  sureties  under,  §  271,  n.  50,  51. 
surety  paying  void  note  cannot  foreclose,  §  818,  n.  33. 
may  be  foreclosed  before  surety  has  paid,  §  242,  n.  12. 
coDif orced  in  preference  to  secret  equity,  §  240,  n.  44. 

INDIAN  AGENT— 

sureties  of,  not  bound  by  report  of,  §  799,  n.  15. 

when  sureties  not  liable  for  failure  to  account,  §  769,  n.  43. 

INDIANA— 

statutes  as  to  replevin  bonds,  §  569,  n.  46. 

statute  as  to  official  bonds,  S  105. 

statute  as  to  suretyship  by  married  women,  {  44,  n.  5« 

INDICTMENT— 

alterations  in,  held  not  to  release  bail,  §  606,  n.  33. 
defect  in,  effect  on  bail,  §  605,  n.  19;  §  606,  n.  33. 

IND0B8EMENT— 

is  sufficient  consideration  for  indorsee's  note  to  indorser,  §  834,  n.  60. 
guaranty  of  genuineness,  S  37. 

INDOBSEEr- 

in  what  sense,  a  surety,  §  3,  n.  19. 

when  a  guarantor,  §  3,  n.  20. 

not  a  '' surety"  within  as  to  notice,  §  771,  n.  11. 

need  not  pay  before  suing  guarantor  against  liability,  |  143,  n.  18. 

held  discharged  by  giving  time  to  maker,  §  394,  n.  2,  9. 

of  bill  relesFed  by  holders,  agreement  with  acceptor  to  exhaust  en- 
dorser before  looking  to  acceptor,  I  395,  n,  15. 

fully  indemnified  by  principal,  not  released  by  want  of  notice  of  dis- 
honor, S  213,  n.  20,  p.  427. 

of  note,  void  by  state  law  for  usury,  held  liable  to  national  bank,  § 
258,  n.  7. 

accommodation  maker  is  not,  within  statute,  §  220,  n.  13. 

who  is  also  guarantor,  receives  only  reasonable  notice  of  default, 
§   223,  n.  35. 

not  included  in  statute  relating  to  "sureties,"  §  245,  n.  26. 

released  by  time  given  maker,  §  394,  n.  3. 

released  by  holder's  agreement  to  exhaust  indorser  before  suing  ac- 
ceptor,  S    395,  n.   15. 

under  special  indorsement,  liability  of,   §   203. 

release  of,  held  to  release  surety  for  same  debt,  §  496,  n.  11. 

security  of,  available  to  note  holder,  when,  S  357,  n.  23,  (p.  680). 

how  distinguished  from  ordinary  surety,  §  3. 

may  show  co-suretyship  by  antecedent  agreement,  S  38,  n.  18. 

usually  no  contribution  between  successive  accommodation,  t  286, 
n.  39. 

no  other  class  of  sureties  entitled  to  greater  dUigemce  than,  |  219» 
n.   56. 

IND0H8EB  IN  BLANK— 
see  also.  Blank. 

when  liable  as  joint  maker,  §  199. 
when  guarantor,  §S  195-197. 
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INDUSTEIAL  COEPOBATION— 
BB  surety,  §  12. 

INEQUITABLE— 

held  that  act  of  creditor  that  releases  surety  must  be^  {  968,  n.  46. 

INFANT— 

whether  promise  to  pay  debt  of,  is  within  statqte  frauds,  {  69,  n.  72. 

effect  of  extension  of  time  by,  §  395,  n«  19. 

whether  liable  for  reimbursement  of  surety  on  reeogniaaoe^  |  249, 

n.   18. 
liable  to  surety  who  pays  not  for  necessaries,  {  249,  n.  17. 

INFANCY  OP  PRINCIPAL— 

effect  on  surety's  liability,  {  171,  n.  18. 

INJUNCTION— 

barring  suit  by  principal  preyents  statute  of  limitations  nmnliig  in 
favor  of  surety,  §  161,  n.  56. 

held  not  to  amount  to  giving  time,  §  405,  n.  36. 

restraining  creditor  frcnn  suing  surety  until  principal  ezfaansted,  in- 
stance of,  §  245,  n.  26. 

already  issued  when  not  consideration  far  bond,  S  26,  n.  20. 

INJUNCTION  BOND— 

effect  of  harder  conditions  than  order  specifies,  §'  617,  n.  43. 

when  binding,  though  not  executed  by  principal,  §  170,  n.  12. 

when  no  contribution  between  surety  for  debt,  and  snre^  on,  f  288y 

n.  14. 
released  by  modification,  §  441,  n.  16;  §  443,  n.  19. 
surety  bound  by,  decree  against  principal,  §  813. 
how  statutes  read  into  it,  in  Louisiana,  S  561,  n.  81. 
may  be  void  for  want  of  consideration,  §  561,  n.  28. 
effect  of  principal's  failure  to  execute,  §  561,  n.  28. 
no  recovery  against  principal,  except  on,  §   561,  n.  27. 
court  can  limit  or  prevent  recovery  on,  §  561,  n.  26. 
in  federal  courts,  not  enf ordble  in  state  court,  §  561,  n.  23,  24L 
rule  as  to  attorneys'  fees  in  federal  courts,  S  561,  n.  23. 
restraining  corporation,  when  indiridual  stockholder  has  right  of  actioii 

on,  S  561,  n.  12. 
damages  recoverable  on,  8  561. 
whether  third  parties  may  sue  upon,  §  560,  n.  IL 
effect  of,  assignment  of  subject  matter,  §  560. 
joint  and  several,  S   559,  n.   39. 
when  suit  on  maintainable,  §  560,  n.  7. 

when  modification  of  injunction  releases,  §  559,  n.  40,  41;  {  560,  n.  2. 
effect  of  adding  new  parties,  §  560. 

when  surety  on,  cannot  be  surety  on  appeal  bond,  §  660,  n.  1. 
instances  of  assessments  of  damage,  S  561,  n.  17,  19. 
liability  where  suit  tried  in  chambers  or  arbitrated,  §  558. 
judgment  against  principal,  whether  conclusive^  {  556,  n..  22. 
damages  recoverable  under,  §  555. 
liability  when    judgment  misdescribed  in,   S   554. 
no  liability  when  dissolved  for  contempt,  §  558,  n.  57. 
liability  where  injunction  modified,  §  559. 
liability  of  sureties  where  bill  dismissed  by  agreement,  {  557. 
liable  for  enjoined  debt  before  original  surety,  §  519, 
where  sureties  subrogated  to  lien  of  enjoined  judgment,  t  342,  n.  42. 
whether  injunction  already  issued  sufficient  consideratton  for,   |  26^ 

n.  20. 
taken  in  unauthorized  form  held  valid,  §  33,  n.  78. 

INJUBY— 

declaration  not  showing,  demurrable,  S  147,  n.  42. 
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INNOCENT  SURETY— 

see  also  Illegal  Contract. 

for  illegal  contract  held  released,  §  257,  n.  1. 

for  illegal  contract  not  deprived  of  indemnity,  §  236^  n.  24. 
INSANE  PEESON— 

usually  not  bound  as  surety,  §  6. 

INSANITY— 

of  surety,  good  reply  to  allegation  of  consent,  S  380,  n.  24. 
of  principal  held  to  release  surety  on  official  bond,  §  173. 

INSOLVENCY— 

question  for  jury,  S  314^  n.  4. 

absence  from  state,  when  evidence  of,  §  314^  n.  2. 

how  proved,  §  316,  n.  15. 

when  return  of  nulla  bond  is  evidence  of,  §  113,  n.  42. 

evidence  held  insufficient  to  show,  §  113,  n.  37. 

of  debtor,  admissible  to  excuse,  delay  in  suing  him,  §  115,  n.  8. 

not  proven  by  non-payment  of  note,  §  814,  n.  45. 

of  principal,  not  necessary  to  equitable  relief  to  surety,  §  492,  n.  12. 

INSOLVENT— 

may  make  valid  pledge  of  property  to  protect  surety,  fi  276,  n.  29. 
may  become  surety,  §  275,  n.  24. 

INSOLVENT  PRINCIPAL— 

whether  surety  may  retain  goods  of,  in  his  possession,  §  277,  n.  35. 
surety  for  part  of  floating  debt  prorates  in  assets  of,  with  balance 

of  debt,  S  277. 
no  demand  on,  necessary,  §  223,  n.  29. 
cannot  collect  debt  from  surety  without  indemnifying  him,  §  249,  n. 

13. 

INSPECTOR  OF  FISH— 

bond  of,  liable  in  first  instance  for  deputy's  default,  i  701,  n.  33. 

INSTALMENTS— 

construction  of  guaranty  of  payment  of,  to  a  specified  amount,  §  364, 

n.  13. 
whether  payment  of  entitles  surety  to  subrogation  pro  tanto,  §  354, 

n.  12.    . 
effect  of  agreement  to  accept  payment  in,  §  405,  n.  35. 
surety  for,  liable  for  all  when  principal  defaults  in  any,  8  110,  n.  10. 

INSTRUCTION  TO  JURY— 

as  to  concealment  of  prior  defaults  of  prindpaly  S  475,  n.  32. 

INSURANCE— 

no  subrogation  of  surety  to,  fi  328,  n.  1. 

receipt  of,  \>y  landlord  not  defence  to  surety  for  rent,  §  122. 

promise  of  agent  to  renew^  held  original,  8  88,  n.  82. 

INSURANCE  AGENT— 

instance  of  bond  of,  construed  prospectively,  t  148,  n.  51. 
surety  held  liable  for  failure  to  cancel  policy  as  ordered,  §  161,  n.  56. 
effect  of  change  from  commission  to  salary,  §  432,  n.^0;  §  434,  n.  26. 
sureties  not  liable  for  defaults  as  clerk  in  banking  department,  when, 

8  436,  n.  37. 
surety's  revocation  of  liability  under  bond  of,  §  151,  n.  66. 

INSURANCE  BOND— 

held  released  by  alteration  of  buildings,  §  440,  n.  8. 

INSURANCE  MONEY— 

no  subrogation  of  surety  to,  received  by  creditor,  S  328,  n.  11. 
when  receipt  of,  not  payment,  S  366,  n.  28. 
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mSUBANCB  POLICY— 

as  collateral  effect  of  change  of  beneficiary  in,  §  276,  n.  30. 
surety  not  released  by  creditor's  compromise  of,  as  security,  |  486, 
JL  33. 

INSUEEB— 

right  of,  to  subrogation  upon  payment  in  part,  §  348. 

INTENTION— 

evidence  of  not  admissible  to  explain  ambiguity,  §  92,  n.  18. 
misrepresentation  of  unexecuted,  when  not  fraud  on  surety,  f  452. 

INTEBEST— 

payment  in  advance,  jury  to  decide  whether  extension,  S  405,  n.  33. 

on  penalty  of  bond  whether  liability  of  surety  for  is  from  breach  or 
demand,  §  126,  n.  79-81. 

not  allowable  for  detention  by  surety  when  no  loss  caused  thereby 
to  obligee,  S  126,  n.  81. 

in  admiralty  principal  may  be  liable  for,  when  surety  is  not,  |  126, 
n.  74. 

surety  liable  for,  besides  penalty,  when,  S  126. 

when  demand  necessary  to  charge  official  with,  §  626,  n.  53. 

on  public  funds,  liability  of  official  bond  for,  §§  635,  638. 

on  public  funds,  sureties  on  official  bond  liable  for,  S  675,  n.  27. 

whether  surety  for  builder  has,  in  work,  within  statute,  §  789,  n.  29. 

guaranty  of,  means  interest  only  to  maturity,  §  147,  n.  44. 

surety  for,  on  non-interest  bearing  bond,  liable  for  interest  from  ma- 
turity, S  125,  n.  73. 

guaranty  of  includes,  accruing  after  principal  barred,  t  104,  n.  46. 

when  recoverable  from  surety  on  building  bond,  S  726,  n.  13. 

INTEBEST  IN  ADVANCE— 

taking,  not  a  release  when  surety  presumably  consents,  §  386,  n.  17. 
question  of  fact  for  jury  whether  sufficient  evidence  of  extension,  § 

385,  n.  8;   §  386. 
equity  wiU  restrain  suit  when,  paid,  §  386,  n.  13. 
to  release  surety,  payment  must  be  made  by  principal,  S  386,  n.  14. 
giving  note  for,  as  evidence  of  extension,  §  386,  n.  15. 

INTEBEST  ON  INTEBEST— 

promise  of,  consideration  for  extension,  S  386,  n.  15;  S  388,  n.  26. 

INTEBNAL  BEVENUE  COLLECTOB— 
liability  of  sureties  of,  §  735. 

INTEBNATIONAL  EXTBADITION— 

U.  S.  courts  no  power  to  take  bail,  §  582,  n.  18. 

INTEBPLEADEI^- 

when  sureties  cannot  file  bill  of,  §  539,  n.  21. 

INTEBSTATE  LAW— 

effect  of  court  records  of  another  state  as  evidence,  §  824,  n.  24;  f  806. 
as  to  contracts  of  suretyship,  {  162. 

INTEBVENTION— 

no,  by  surety  of  administrator,  after  judgment,  for  appeal,  |  724, 
n.  25. 

IOWA  MULCT  LAW— 

sureties  not  liable  for  violation  of  city  ordinance,  §  769,  n.  48. 

JOINT  BOND— 

effect  on  sureties  of  judgment  against  principal,  S  808,  &•  17. 
all  obligors  on,  must  be  parties  defendfant,  |  155,  n.  1. 

JOINT  C0NTBACT0B8— 

whether  sureties  for  each  other,  8  ly  &•  S* 
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JOINT   CEEDITOBS— 

act  of  one  binds  all,  8  393,  n.  47. 

JOINT  DEFENDANTS— 

when  sureties  on  different  bonds  may  be,  8  730,  n.  30. 
cannot  be  sureties  for  each  other,  on  appeal,  8  4,  n.  23. 

JOINT  GUARANTOR— 

revocation  by  one,  when  releases  others,  8  162,  n.  73. 

JOINT  MAKER — 

request  to  guaranty  by  one  is  request  by  all,  8  231,  n.  18. 

of  note,  how  suretyship  determined,  8  38,  n.  18,  21. 

of  note,  may  show  suretyship,  8  38. 

one,  of  note,  how  far  discharged  by  giving  time  to  another,  8  38,  n.  32. 

JOINT  MAKERS— 

of  note,  sureties  for  each  other's  shares,  8  38,  n.  32. 
of  contract,  why  sureties  for  each  other,  8  48,  n.  30. 

JOINT  NOTE— 

parties  to,  sureties  for  each  other,  8  314,  n.  8. 

each  maker  principal  as  to  his  share  and  surety  as  to  rest,  8  292,  n.  35. 

JOINT  OBLIGATION— 

cannot  by  statute  be  made  several,  8  663,  n.  32. 
bond  signed  by  several  treated  as,  when,  8  104,  n.  48. 

JOINT  OBLIGORS- 

whatever  releases  one  releases  all,  8  496,  n.  12. 

when  parties  are,  instances,  8  155,  n.  5,  6,  7. 

on  appeal  bond,  eifect  of  affirmance  as  to  one,  8  48,  n.  31. 

JOINT  OWNERS— 

act  of  one  not  binding  on  the  other,  8  393,  n,  48. 

JOINT  PURCHASERS— 

whether  sureties  for*  each  other,  8  142,  n.  10. 

JOINT  STOCK  BANK— 

guaranty  of  dividends  by,  8  8,  n.  55. 

JOINT  SUIT— 

not  maintainable  against  sureties  bound  for  different  amounts,  8  648, 

n.  27. 
maintainable  against  co-sureties  on  different  instruments,  8  648,  n.  27. 
when,  for  contribution,  and  why,  8  317,  n.  19. 
against  principal  and  sureties,  evidence  in,  8  795. 
Wisconsin  statute  as  to,  against  principal  and  sureties,  8  156,  n.  18. 
when  sureties  paying  debt  may  maintain,  for  reimbursement,  8  232, 

n.  23,  p.  466. 
when  maintainable  against  principal  and  sureties,  8  155. 
when  maintainable  against  sureties,  8  155. 
not  maintainable  against  obligors  unequally  bound,  8  155,  n.  3. 
not  maintainable  when  one  obligor  is  released  in  part,  8  155,  n.  8. 
not   maintainable   against   principal   and   surety   contingently   liable, 

8  155,  n.  8. 

JUDOB^ 

relative  of  surety  disqualified  as,  8  811,  n.  25. 

when  bond  required  by,  without  statute,  valid,  8  31,  n.  50. 

JUDGMENT— 

summary,  without  appearance,  as  evidence  in  another  state,  8  806; 

8  824,  n.  24. 
after,  whatever  releases  principal  releases  surety,  8  167. 
after,  successful  appeal  by  principal  releases  sureties,  8  167,  nu  16. 
form  of  on  scL  fa.,  8  829,  n.  25. 
ai^dnst  app^J  sureties,  8  534. 
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JUDGMENT,  continued— 

against  attachment  defendant  binds  release  bond,  when,  S  548. 

record  back  of,  admissible  to  modify,  §  826,  n.  4. 

against  city  for  personal  injuries  not  conclusive  on  lot  owner,  |  803, 

n.  42. 
where  one  defendant  not  served,  {  789,  n.  31. 
against  co-surety,  when  evidence,  S  807.  , 
importance  of  form  of,  S  833. 
on  official  bond,  form,  {  730,  n.  36. 
when  principal  and  sureties  sued  together,  S  730,  n.  37. 
in  suit  on  U.  S.  marshal's  bond,  {  736,  n.  28. 
against  guardian  held  conclusive  on  sureties,  §  708,  n.  20. 
against  corporation,  whether  conclusive  as  against  stockholder,  S  49, 

n.  47. 
surety  paying,  becomes  equitable  assignee  of,  {  340,  n.  32,  33. 
not  prerequisite  to  creditor's  right  to  subrogation,  §  357,  n.  25. 
whether  surety  may  file  creditor's  bill  without  obtaining,  §  355,  n.  15. 
whether  negligence  in  entering  against  principal  releases  surety,  {  397, 

n.  34. 
contract  of  suretyship  not  merged  in,  §  409,  n.  7. 
as  security  for  note,  held  satisfied  by  third  party's  paying  note^  8  364, 

n.  11. 

JUDGMENT  AGAINST  PEINCIPAI/— 
when  binding  on  sureties,  {  751,  n.  24. 

when  surety  concluded  by,  without  notice  to  defend,  §  124. 
whether  fraudulent,  conclusive  against  surety,  {  168,  n.  26. 
whether  binding  on  attorney  as  surety,  {  11,  n.  79. 
when  conclusive  on  surety,   §   804. 
when,  binds  sureties,  and  why,  §  802,  n.  32. 

not  binding  on  surety  if  principal  insane,  or  if  fraudulent,  S  811. 
indemnitor  cannot  set  up  irregularity  of,  S  815,  n.  8. 
effect  when  bond  joint  and  when  several,  {  808,  n.  17. 
limits  liability  of  surety,  {  144,  n.  23. 

alone  not  binding  on  surety  who  is  principal's  attorney,  S  124,  n.  64. 
and  sureties  may  not  be  satisfied  out  of  any  surety  or  all,  §  110,  n. 
11,  12. 

JUDGMENT  AGAINST  SUBETY— 

binding  on  principal  having  notice,  S  235,  n.  14. 
greater  than  penalty,  void  only  as  to  excess,  S  127,  n.  86. 

JUDGMENT  BY  CONFESSION— 

by  principal  as  indemnity  to  surety,  status  of,  as  to  other  creditors, 
.5   271,  n.  48. 

JUDICIAL  BONDS— 

when  no  right  of  action  upon  breach,  S  829,  n.  18. 

JUDICIAL  SALE— 

surety  of  buyer  at,  not  released  by  official's  failure  to  obey  court 

order,  §  457,  n.  40. 
no  subrogation  against  purchaser  at,  because  of  embezzlement  of  pro- 
ceeds,  §   336,  n.   16. 

JUBISDICTION— 

defence   to    official   bond    that   court    appointing  principal   had   no, 

S  619,  n.  16. 
defence  of  sureties  that  ^ourt  rendering  judgment  against  eonstaUe 

had  no,  S  619,  n.  14. 
defence  of  want  of,  held  waived  by  criminal  bail,  §  605,  n.  20. 
when  amount  paid  by  indemnitor  determines,  §  226,  n.  23. 
of  court  appointing  guardian  may  be  denied  by  sureties,  8  63,  n.  87. 
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JUBT— 

to  determine  whether  ten  months  reasonable  time  for  holdover  sorety, 

S  209,  n.  43. 
when,  may  determine  whether  undertaking  original  or  eoUateral,  S  217, 

n.  42. 
to  determine  whether  funds  taken  were  in  official's  hands  when  new 

bond  executed,  {  653,  n.  45. 
to  determine  whether  alteration  made  in  good  faith,  §  422,  n.  9. 
to  determine  whether  enlargement  of  principal's  duties  amounts  to 

alteration,   S   436,  n.  40. 
to  determine  whether  interest  payment  amounted  to  extension,  §  405, 

n.  33. 
to  determine  whether  new  note  taken  as  collateral   or  in  payment, 

S  403,  n.   21. 
when  determines  whether  acts  of  cashier  are  acts  of  bank,  §  468, 

n.  52. 
when,  to  determine  whether  acts  of  officers  are  acts  of  corporation, 

S  468,  n.  52. 
to  determine  whether  signature  genuine,  {  463,  n.  24. 
to  determine  whether  creditor  had  notice  of  fraud  on  surety,  S  456, 

n.  32. 
when,  to  determine  whether  suretyship  conditional  or  not,  {  455,  n.  27. 
question    for,    whether   sureties   intended   to   be   bound    if   principal 

should  not  sign,    S    170,   n.    12. 
insolvency,  question  for,  §  314,  n.  4. 
determines  what  is  a  reasonable  time,  §  191,  n.  62. 
when,  determines  application  of  payments,  §  364,  n.  13;  §  365,  n.  24. 
when,  determines  whether  note  given  in  payment  or  otherwise,  S  366, 

n.  35. 
when,   determines  whether  time  given,   S    385,   n.   8. 
whether  question  of  diligence  in  suing  is  for,  S  115,  n.  12-14. 
when,  determines  what  is  "reasonable  time,"  S  104*  u*  41. 
questions  of  performance  for,  construction  for  court,  S  103,  n.  38. 
when  to  determine  whether  notice  of  default  in  season  or  not,  S  16, 

n  21. 

JUSTICE  OP  THE  PEACE— 

bail  taken  by,  after  commitment,  void,  S  31,  n.  51. 

entry  by,  as  evidence  against  surety,  {  799,  n.  20. 

liability  of  sureties  on  bond  of,  §§  681,  682,  685;  S  688,  n.  4. 

effect  on  bail  of,  not  hearing  case,  §  608,  n.  43. 

new  bond  of,  held  not  Uable  for  money  already  collected,  {  651,  n.  38. 

at  common  law,  sureties  not  liable  at  suit  of  dtizen,  §  746,  n.  48. 

JUSTinCATION— 

what  effect  on  liability  of  sureties,  §  633,  n.  24. 

whether  statute  time  can  be  extended,  S  525,  n.  5. 

of  sureties  on  appeal  bond,  S  533. 

failure  to  make,  by  official  sureties  does  not  vacate  office,  S  738,  n.  41. 

of  surety,  statutory  method  should  be  followed,  S  17,  n.  38. 

KEEP  COBBECT   ACCOUNTS— 

effect  of  condition  in  bond  to,  S  799,  n.  22. 

KEEP  IN  BEPAIB— 

when  covenant  to,  obliges  covenantor  to  rebuild,  8  103,  n.  34,  p.  218. 

KENTUCKY— 

statute  of,  as  to  official  bonds,  S  289,  n.  25. 

KILLINO  PEISONERr- 

when  official  sureties  liable  for,  S§  688,  689. 
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KNOWLEDGE— 

Bee  also  Notigb. 

of  existence  by  principal  of  BnretjTBhip  not  eaaential  to  releaae  of 
surety  by  giving  time,  {  393. 

in  creditor,  .of  suretyship  sufScient  to  secure  rights  of  soretj,  i  41. 

essential  to  ratification,  i  426,  n.  14^  15. 

by  surety,  of  alteration  does  not  prevent  his  release,  8  417,  n.  9. 

of  suretyship  facts  held  to  amount  to,  S  412,  n.  28. 

surety  becoming  such  without  principal 's,  held  released  by  giving  time, 
9  393,  n.  50. 

surety  becoming  such  without  principal's,  held  entitled  to  subroga- 
tion, S  393,  n.  60. 

as  to  securities  not  essential  to  subrogation  thereto,  S  357. 

of  suretyship  must  be  shown  in  creditor,  §  38,  n.  21;  {  43. 

of  default  means  actual,  not  constructive,  §  16,  n.  28. 

LACHES— 

see  also  Dklay,  Diligence,  Liicitations. 

United  States  not  subject  to  defence  of,  S  161,  n.  61. 

not  imputed  to  the  state,  S  671. 

subrogation  barred  by — ^analogy  of  statute  of  limitations,  S  339,  n.  26. 

instance  of  delay  in  foreclosing  held,   {  115,   n.   8. 

eifect  of,  on  right  to  subrogation,  S§  330,  339. 
LAND  OFFICE  AGENT— 

,  sureties  liable  for  moneys  though  department  did  not  charge  him 
therewith,  §  737,  n.  33. 

sureties  of,  liable  until  successor  enters,  S  737,  n.  34. 

irregularities  of,  no  defence  to  sureties,  {  737,  n.  33. 

LABCENT  OR  EMBEZZLEMENT— 

cashier  permitting  overdrafts  not  guilty  of,  S  103,  n.  33,  p.  216. 
application  of  current  receipts  to  past  default  not,  §  659,  n.  19. 
whether  retention  of  mon^  by  collector  on  commission  is,  S  107,  n.  69. 
words,  amounting  to,  in  fidelity  bond,  confined  to  last  antecedent, 

S  107,  n.  69. 
effect  of  words,  in  surety's  contract,  8  103,  n.  38. 

LAW— 

see  also  Conflict  of  Laws,  Interstate  Law,  Egtmr,  Ai>mibalt7. 
by  what,  contract  of  sure^hip  governed,  S  162. 
defence  of  release  by  misapplication  of  securities  good  at  §  369,  n.  7. 
application  of,  principles  of  maritime,  as  to  liens,  to  railroads,  §  278, 

n.  44. 
how,  makes  application  of  payments,  $  364,  n.  13;  i  365;  {  372,  n.  16. 
applies  payment  to  earliest  items,  S  365,  n.  23. 
concurrent  jurisdiction  of,  and  equity,  S  335. 
whether  one  who  fails  to  make  defence  at,  will  be  relieved  by  equity, 

S  267. 

LEASE— 

see  Sepa&ablb  Contract. 

guaranty  of,  means  guaranty  of  payment  of  rent,  Ac,  t  108,  n.  34, 
p.  218. 

surety  on,  held  not  liable  for  holdover,  S  429,  n.  8. 

surety  on,  how  far  released  by  cancellation,  ftc.,  $  429,  n.  3. 

guarantor  not  bound  when  guarantee  prevents  performance  by  eject- 
ment, S  274,  n.  15. 

when  guarantor  of,  not  entitled  to  notice  of  default,  t  222,  n.  26,  27. 

guaranty  of,  runs  with  the  land,  S  ^9,  n.  30. 

assignment  of,  by  lessee  does  not  release  guarantor,  8  61,  n.  45. 

surety  of  lessee  not  released  1^  creditor's  refusal  to  eolleet  not  of 
sub-tenants,  S  486,  n.  38. 
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LEASE,  eontixined— 

guaranty  of  illegal,  not  binding,  S  30,  n.  42. 

assignment  bj  lessee,  when  lessee  becomes  surety  and  assignee  prind- 

pal,  t  1,  n.  7. 
joint  lessee  may  show,  by  parol,  suretyship,  §  39,  nu  39. 
guaranty  of,  after  execution,  void — ^no  consideration — ^when,  §  22,  n.  71. 
Sability  of  guarantor  where  tenant  holds  over,  S  122. 
guarantor  not  affected  by  lessor's  receiving  insurance  money,  i  122, 

n.  54. 
surety  on,  released  by  notice  to  terminate  tenancy,  8  122,  n.  54. 
surety  discharged  if,  terminated,  S  122, 

when  lessee  and  guarantor  may  be  sued  jointly,  S  155,  n.  11. 
guarantor  of  rent  suable  for  each  instalment,  S  143,  n.  17. 
how  surety  for  rent  max.  terminate  liability,  {  151,  n.  67. 
surety  on,  held  released  by  agreement  to  accept  less  rent,  §  164,  n.  74. 

LEGISLATUBB— 

representation  of,  as  to  credit,  binds  the  state,  S  466. 

LETTERS  OP  CBEDIT— 

liabitity  of  writer,  S  92,  n.  19. 

writer  should  receive  notice  of  principal 's  default,  S  218. 

when  general,  notice  of  acceptance  necessary  to  bind  writer,  S  206. 

how  payments  applied,  §  133,  n.  32. 

alteration  of  addressee  held  to  release  guarantor,  8  133,  n.  31. 

who  may  sue  on,  8  132,  n.  16,  17. 

death  of  guarantor  as  revocation  of,  after  notice,  8  161,  n.  68. 

how  consfiiied,  8  104. 

LEVY— 

on  principal's  property  is  prima  facie  payment  of  debt,  8  247,  n.  43. 

LIABILITY— 

of  guarantor  of  advances  limited  by  penalty  of  bond,  8  337,  n.  19. 
equity  will  decree  exoneration  of  surety  by  co-surety  as  to,  for  more 

than  his  share  of  the  debt,  8  279,  n.  4. 
of  principal  to  surety  on  covenant  to  pay  the  debt,  8  242,  n.  14. 
bond  conditioned  to  save  harmless  from,  when  right  of  action  accrues, 

8  242,  n.  9-lL 
effect  of  ^aranty  to  save  harmless  from,  8  143,  n.  18. 
equity  will  not  create,  but  will  supply  remedy,  8  159,  n.  4Z» 

LIABIUTY  OF  SURETY— 

usually  limited  to  penalty  of  bond,  8  126. 

may  be  limited,  8  194. 

held  to  accrue  when  principal  disables  himself  from  performing, 
8    105,   n.   55. 

once  ended,  cannot  be  revived  by  others,  8  163,  n.  68. 

whether,  can  be  revived  by  vacation,  within  the  term,  of  order  re- 
leasing surety,  8  274,  n.  14   (end). 

LIBEL— 

sureties  on  official  bond  not  holden  for,  by  principal,  8  629,  n.  16. 

LIEN— 

surety  has  no,  against  property  of  principal,  8  278,  n.  40. 

instance  of  statutory,  of  bond  to  state,  8  695,  n.  36. 

members  of  club  advancing  money  to  improve  property  held  entitled 

to  equitable,  for  repayment,  8  254,  n.  40. 
on  insolvent  principal's  property,   equity  will  enforce  to   exonerate 

surety,  8  260,  n.  27-29. 
surety  has  no,  on  fund,  for  indemnity,  when,  8  271,  n.  56. 
statutory,  against  surety's  property  does  not  affect  trust  property, 

8  766,  n.  26. 
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UENy  continued — 

for  payment  of  debt  release  of  by  creditor  releases  surety  pro  tanto, 

S  480. 
liability  of  sheriff  or  constable  for  selling  goods  subject  to,  I  691, 

n.  19. 
surety  who  pays  may  haTe,  on  railroad  ahead  of  earlier  mortgage, 

S  278,  n.  43,  44. 
surety  who  pays  right  of  way  bonds  has  equitable,  on  railroad  ahead 

of  earlier  mortgage,  §  278,  n.  43. 
of  of&cial  bond,  {  644,  n.  3. 
change  of  principal 's  pay  on  which  surety  has  a,  releases  surety,  S  432, 

n.  20;   S  434,  n.  26. 
when  contract  of  suretyship  creates  no,  {  1,  n..  12. 
judgment  against  principal  no  lien  as  to  surety,  S  1,  n.  12. 

LIMITATIONS,   STATUTE   OP— 

see  also  Laches,  Delay. 

statute  begins  to  run  against  surety's  right  to  subrogation  or  reim- 
bursement at  date  of  payment,  §  161,  n.  60. 

contracts  of  guarantor  and  principal  may  be  governed  by  different, 
periods,  §  161,  n.  59. 

fraud  that  prevents  running  of  statute  in  favor  of  principal  prevents 
running  in  favor  of  surety  also,  {  161,  n.  57. 

statute  begins  to  run  in  favor  of  lot  owner  when  city  has  paid  dam- 
age ckdm,  S  161,  n.  56. 

statute  of,  when  not  applicable  to  U.  S.,  §  725,  n.  25. 

effect  of  stipulation  that  statute  of,  shall  not  run,  §  787,  n.  20. 

when  application  to  set  aside  fraudulent  settlement  by  guardian  not 
too  late,  S  725,  n.  31. 

as  to  suit  by  ward  against  guardian,  S  725,  n.  27. 

no,  for  citation  to  administrator  to  account,  §  725,  n.  26. 

as  to  oficial  bonds,  S  728. 

various  peculiar  cases  relating  to,   S   787. 

as  to  official  bond  of  state  officer,  §  671,  n.  6. 

when,  begins  to  run  on  condition  to  indemnify,  S  161,  n.  56. 

when  equity  will  restrain  surety  from  pleading,  {  161,  n.  55. 

effect  of  new  note  by  surety  after  bar,  {  161,  n.  54. 

principal's  new  promise  held  to  remove  bar  of,  as  to  surety  not  as  to 
guarantor,  9  161. 

cannot  be  pleaded  against  United  States,  S  161,  n.  61. 

injunction  against  principal  prevents  running  of,  in  favor  of  surety, 
§  161,  n.  55. 

runs  on  guardian's  bond  from  date  of  breach,  $  161,  n.  58. 

Illinois,  governs,  note  made  in  Illinois,  §  166,  n.  12. 

one  year  as  to  principal  held  available  by  sureties  on  official  bond, 
§  166,  n.  12. 

words  ''until  paid"  in  guaranty  of  note  have  no  effect,  S  166^  t^  12) 
p.  343. 

surety  failing  to  plead,  does  not  lose  right  to  reimbursement,   S  235, 
n.  19. 

whether  surety  to  obtain  contribution  must  have  pleaded,  {  293,  n.  40. 

applicable  to  acconunodation  indorsers,  §  307,  n.  20. 

where  surety  pays  principal's  note  and  note  barred,  §  307,  n.  20; 
S  317,  n.  19. 

when  contribution  barred  by,  §  321. 

how  affected  by  removal  to  another  state,  §  322. 

bars  amendment  stating  new  cause  of  action,  instance,  S  736,  n.  80. 

as  to  subrogation  depends  upon  theory  of  case,  §  345,  n.  12. 

special,  read  into  sureties '  contract,  §  665,  n.  40. 

not  barred  by  surety's  consent  to  eztensions,  S  379,  n.  8. 
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LIMITATIONS,  STATUTE  OF,  continued- 
period  appreciable  to  creditor's  right  to  resort  to  indemnity  of  surety, 

S  357,  n.  23,  p.  681. 
period  applicable  to  subrogation  depends  on  theory  of  suit,  {  339,  n. 

26;  §  317,  n.  19;  §  341,  n.  35. 
where  obligation  payable  on  demand  in  fact,  §  787,  n.  19. 
is  to  unse^ed  guaranty  of  instrument  under  seal,  §  22,  n.  71. 

LIMITED  LIABILITY— 
of  sureties,  §  194. 

surety  with,  pro-rates  with  a  balance  of  debt  in  estate  of  insolvent 
principal,  {  277. 

LIQUIDATED  DAMAGES— 

when  note  provides  for,  guarantor  of  note  liable  for,  {  125,  n.  70. 
when  penalty  for  delay  in  building  contract  treated  as,  S  751,  n.  21. 

LIQUOR   DEALER'S  BOND— 

sureties  of,  paying  license  tax  held  not  subrogated  to  state's  lien, 

§  353,  n.  3. 
removal  to  other  premises  releases  sureties,  §  416,  n.  3. 
sureties  of,  not  liable  for  penalties  under  Iowa  mulct  law,  S  640. 
whether  breach  forfeits  penalty,  §  105,  n.  58. 
liability  of  sureties  of,  various  cases,  §  793. 
defence  that  city  had  no  authority  to  require,  S  769,  n.  49. 
sureties  held  liable  for  damages  from  intoxication,  §  104,  n.  45. 
sureties  liable  for  death  when,  §  105,  n.  52. 

surety  held  not  released  by  imprisonment  of  principal,  S  770,  n.  9. 
previous  conviction  of  principal  not  necessary  before  suing  sureties, 

§  105,  n.  59 ;  §  793,  n.  40. 
required  without  statute  held  valid,  S  31,  n.  45. 
sureties  **  liability  ended  by  payment  of  fine,  §  163,  n.^72. 

LIQUOR  LICENSE  BOND— 

college  may  sue  upon  for  selling  liquor  to  students,  S  105,  n.  59. 

JJTERAL  INTERPRETATION— 

adopted  to  protect,  never  to  injure  sureties,  §  104,  n.  4^  p.  225. 

LOAN  OF  PUBLIC  FUNDS— 

see  Bank,  Deposit,  Failure  of  Bank,  Treasubeb. 

deposit  in  bank  when  not  a,  S  743,  n.  33. 
LOSS— 

whether  surety's  payment  with  his  note  is  a,  which  principal  must 
make  good,  S  232,  n.  23,  p.  466. 

LOST  BOND— 

see  Destroyed  Bond. 

equity  jurisdiction  in  cases  of,  S  159,  n.  33. 

sureties  on,  competent  to  prove  contents,  S  159,  n.  33. 

LOST  NOTE— 

principal  necessary  party  in  chancery  suit  against,  surety  on,  i  276, 
n.  31. 

LOT  OWNER— 

held  not  liable  for  personal  injury  judgment  against  city  until  dty 
pays  it,  §  161,  n.  56. 

LOWEST  BIDDER— 

surety  of  ordinary,  rejecting,  held  not  liable  to,  S  627,  n.  8. 

LULLED  INTO  SECURITY— 

see  also  False  Representations,  Fellud. 

release  of  surety  by  being,  §  371,  n.  14. 

representations  by  bank  cashier  to  surety  that  debt  paid,  S  276,  n.  32. 

when  act  of  cashier  binds  bank,  S  466,  n.  34« 

surety,  by  creditor  released,  {  455,  n.  23. 
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LUMBEB  COMPANT— 

as  surety  for  building  contractor,  S  12,  n.  89. 

LYNCHING  OF  PKISONER— 

liability  of  sheriff's  sureties  for,  8  689. 

MAIL   CONTKACTOR— 

proposal  bond  and  contract  bond  of,  cumulatiye,  S  713,  n.  14. 
sureties  of,  liable  only  to  the  government,  S  737,  n.  32. 
sureties  not  liable  to  sub-contractor,  {  737,  n.  31. 

MAILING— 

sufficient  evidence  of  notice,  §  225,  n.  9. 

MAKEB— 

competent  to  show  talk  with  deceased  payee  as  to  extension  of  time 

releasing  surety,  §  415,  n.  49. 
competent  witness  to  his  talk  with  deceased  payee  in  sorety's  biU  to 

enjoin  suit,  §  379,  n.  13. 

MANDAMUS— 

to  compel  clerk  of  court  to  accept  sufficient  surety,  8  1^  &•  II* 
MANUFACTURING  COMPANY— 

as  surety,  8  12. 

MANDATE— 

effect  on  appeal  bond  of  sending,  to  trial  cannot,  8  528,  n.  19. 

MARITIME  LAW  AS  TO  LIENS— 
see  also  Admiralty. 
how  far  applicable  to  railroads,  8  278,  n.  44. 

MARRIAGE— 

equity  subrogates  one  whose  right  to  reimbursement  is  eat  off  by, 

8  326,  n.  57. 
of  obligee  find  debtor  held  to  release  surety,  8  146,  n.  38. 

MARRIED  WOMAN— 

when  surety,  equity  may  compel  creditor  to  resort  to  principal's  prop- 
erty first,  8  110,  n.  6. 

as  surety,  effect  of,  invalidity  of  her  contract  on  other  sureties,  S  790, 
n.  32. 

husband's  creditors  subrogated  to  his  mortgage  to  her  as  security, 
8  357,  n.  24. 

property  of,  pledged  for  husband's  debt,  8  45. 

suretyship   of,   how   determined,    8   44,   n.   5. 

joining  husband's  mortgage  of  his  land,  not  liable  ior  his  breach 
of  warranty  of  title,  8  45,  n.  14. 

by  joining  in  husband's  mortgage  of  homestead  held  not  to  become 
surety,  8  45,  n.  11. 

suretyship  of  rescinded  for  fraud,  8  10,  n.  76. 

when  statute  prohibiting  suretyship  unavailing,  8  10,  n.  75. 

how  suretyship  proved,  8  10,  n.  68. 

no  defence  to  surety  that  principal  is  a,  8  171,  n.  13. 

Illinois  statute  as  to,  8  9,  n.  63,  64. 

Georgia  statute,  8  10,  n.  67. 

on  husband's  note,  whether  surety,  8  9,  n.  66. 

Michigan  statute  as  to,  8  9,  n.  59. 

MARSHALLING  ASSETS— 
see  also  Eqitttt. 

instance  of  application  of  doctrine  of,  8  295,  n.  4. 
not  to  destroy  right  to  subrogation,  8  348,  n.  29,  30. 

MASSACHUSETTS— 

statute  of,  for  several  judgments  against  principal  and  soretiee, 
8  155,  n.  1. 
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MASSACHUSETTS,  continned— 

acceptance  of  oifer  need  not  be  coimniuiicated  to  bind  surety,  §  205, 
n.  22. 

MASTER  IN  CHANCEBY— 

liabilitj  for  acts  after  term,  {  636,  n.  13,  14. 
liabiUty  of  bond  of,  §  734,  n.  18. 

no  Bobrogation  against  buyer  at  saley  because  of  embezzlement  of 
proceeds  by,  {  336,  n.  16. 

MASTER'S  SALE—   • 

purchaser  at,  not  bound  to  see  to  application  of  purchase  mon^, 
S  336,  n.  16. 

MATERIAL  MAN— 

see  also  Building  Bonds,  Government  Bitilding  Bonds. 

not  protected  by  bond  for  strict  performance  of  building  contract, 
§  106,  n.  66. 

whether,  may  maintain  action  on  building  bond,  without  statute, 
S  761,  n.  6,  7. 

when,  may  compel  indemnitor  of  builder's  surety  to  pay,  S  357,  n.  23, 
p.  680. 

giving  usual  time  to,  held  not  to  bar  claim  of,  on  government  build- 
ing, S  831,  n.  39. 

MAT- 

instance  where  word,  was  construed  not  to  mean  * '  must, ' '  §  835,  n.  66. 

MAYOR— 

notice  to,  when  not  notice  to  city,  of  conditional  delivery  of  bond, 
i  458,  n.  43. 

MEANS  OF  SATISFACTION— 

creditor  failing  to 'use,  in  his  hands  releases  surety,  S  480,  n.  10. 
held  to  signify  a  lien  on  property,  8  485,  n.  29. 

MEASURE  OF  DAMAGES— 

see  also  Dahaqbs,  Penalty,  Interest,  Ck>STs,  Attorneys'  Fees. 

when  penalty  of  bond  is,  S  832. 

where  penal^  of  bond  i^  instance,  §  126,  n.  81. 

in  suit  on  excise  bond  of  liquor  dealers,  {  793,  n.  41,  42;  {  105,  n. 

58,  59. 
for  ta]dng  insufficient  bond  by  constable,  §  698,  n.  5. 
where  sheriff  levies  on  goods  subject  to  statutory  Uen,  S  691,  n.  19. 
where  sheriff  takes  insufficient  bail,  §  692,  n.  21. 
for  wrongful  levy  on  chattel  mortgaged  property,  §  808,  n.  18. 
on  replevin  bond,  §§  570-572. 
on  injunction  bond,  {§  555,  556. 

on  attachment  release  bond,  value  of  property,  S  543,  n.  8. 
on  bastardy  bond,  S  614,  n.  28. 

on  poor  debtor's  bond  when  debtor  bankrupt,  S  614,  n.  26. 
on  guaranty  of  dividends,  S  147,  n.  42. 
on  notary  public's  bond,  for  false  acknowledgment  of  deed,  S  634^ 

n.  45. 
upon  summary  judgment,  t  694,  n.  29. 
whether  bail  liable  for  cost  of  extradition,  §  614,  n.  29. 
in  surety's  suit  on  indemnity  contract,  S  242,  n.  14. 
no  reimbursement  for  indirect  losses  suffered  by  surety — ^flight,  im* 

prisonment,  business  broken  up,  &c.,  §  234. 

MECHANICS'  MEN— 

when  claim  for,  wilfully  exaggerated,  forfeited,  §  803,  n.  44. 
whether  material  man  who  is  surety  has,  for  payment  of  his  own  claim, 
8  754,  n.  32. 
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MKBGEl^- 

of  guaranty  in  debt,  no  reriTal,  S  366,  n.  32. 

MINT  SUPEBINTENDENT— 

liability  of  surety  for  money  stolen,  S  676,  n.  32. 
department  certificate  not  admissible  against,  S  826,  n.  7* 

MISAPPLICATION— 

sureties  held  not  bound  when  note  payable  to  bank  discounted  by  an- 

other,  §  130,  n.  10,  11. 
of  note,  knowledge  of  must  be  brought  home  to  holder,  S  129,  n.  6. 
proceeds,  held  not  to  release  surety  on  note,  when  object  aceomplishedy 

8  128,  n.  91. 

MISBECITAIr- 

of  court  held  not  to  vitiate  attachment  release  bond,  {  545,  n.  20. 

MISBEPRESENTATION  OF  UNEXECUTED  INTENTION— 
when  not  fraud  on  surety,  §  452. 

MISSOURI— 

rights  of  surety  compelled  to  pay  principal 's  bet,  in,  t  236,  n.  25. 

MISTAKE- 
SCO  also  Equttt,  Fraud,  Negligence,  Beforication,  Seal. 
surety  signing  bond  with  wrong  principal  held  bound,  S  145,  n.  33. 
surety  not  released  by  bis  own  fraud  or,  S  274,  n.  19. 
instance  of  release,  because  of,  of  property  and  surety,  §  274,  n.  17. 
effect  of  cancellation  of  principal  debt  by,  S  270,  n.  42. 
loss  of  security  by,  does  not  cut  off  contribution,  t  297,  n.  21. 
whether  alteration  to  correct,  releases,  §  416,  n.  1. 
in  recital  does  not  vitiate  bond,  $  516,  n.  19. 
effect  of  assuming  a  mortgage  already  paid,  S  334,  n.  47. 
by  surety,  when  no  defence  as  against  creditor,  {  145,  n.  33. 
instance  of  reservation  omitted  by,  {  165,  n.  2. 
equitable  jurisdiction  where  bond  lost,  §  159,  n.  33. 
in  name  not  corrected  at  law  by  parol,  §  149,  n.  52. 
in  name  of  office  held  by  principal,  immaterial,  S  103,  n.  34,  p.  218. 

MISTAKE  OF  FACT— 

one  paying  money  under,  held  subrogated,  §  324,  n.  14. 

as  to  subject  matter  releases  surety,  S  820,  n.  48. 

whether  surety  discharged  treated  as  a,  §  274,  n.  17. 

surety  becoming  such,  under,  §  160,  n.  50. 

no  estoppel  to  show,  §  57,  n.  17. 

when  vacates  contract  of  suretyship,  S  10,  n.  53. 

MISTAKE  OF  LAW— 

liability  of  sheriff's  sureties  for  money  paid  to  him  under,   |  699, 
n.  18. 

MITIGATION  OF  DAMAGES— 

see  also  Damages,  Measure  of  Damages. 

salary  of  defaulting  public  official  not  available  to  sureties  in,  §  631, 

n.  29. 
when   repayment   of   money  recovered   by   sureties   from   defaulting 

officer  not  available  in,  S  272,  n.  7. 

MOB  VIOLENCE— 

whether   fear   of,  sufficient  excuse   for  criminal  bail,   S   609,   n.    3; 

§  611,  n.  13. 
when  sureties  of  sheriff  or  marshal  liable  for  injury  to  prisoner  by, 

§  689,  n.  7. 

MODIFICATION  OF  INJUNCTION- 

when  releases  bond,  {  559,  n.  40,  41;  S  560,  n.  2. 
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MONEY  OBDEBS— 

liability  of  postmaster's  sureties  for  losses  by  fraudulent,  {  736,  xu  30. 

MOBAL  CONSIDEBATION— 

not  sufficient,  instance,  §  22,  n.  76. 

held  sufficient  where  there  is  an  express  promise  to  pay,  {  22,  n.  76. 

whether  sufficient,  {  3,  n.  23. 

MOBAL  OBLIGATION— 

one  under,  to  pay  another's  debt  not  a  volunteer,  S  326,  nu  45. 

MOBTGAGE— 

whether  mortgagee's  failure  to  use  stipulation  for  acceleration  of 
payments  upon  default,  releases  surety,  §  491,  n.  6. 

guaranty  of,  by  seller  to  induce  purchase  need  not  be  in  writing, 
t  80,  n.  45.  , 

effect  of  creditor's  taking  mortgage  due  after  debt,  S  404. 

whether  guaranty  of,  must  express  consideration,  {  99. 

by  principal  to  protect  criminal  bail,  whether  enforcible,  $  610,  n.  9. 

creditor's  agreement  for,  held  equivalent  to,  §  369,  n.  3  (4th  case). 

subrogation  of  paying  surety  to,  {  347. 

when  for  indemnity,  and  payment,  constitntes  a  trust,  $  357,  n.  26. 

failure  to  record  releases  surety,  when,  §  483,  n.  24,  25. 

no  revival  of  guaranty  of,  after  merger  in,  $  366,  n.  32. 

release  of  as  to  part  of  debt  does  not  release  surety  for  other  part, 
S  486,  n.  36. 

MOBTGAGE  COMPANY— 

assets  of  insolvent,  how  distributed  among  guarantees,  S'  HI;  n.  18. 

MOBTGAGE  INDEMNIFYING  SUBETY— 

effect  on,  of  change  in  form  of  principal  debt,  §  239,  n.  40,  41. 
surety  may  make  valid  assignment  of,  §  248,  n.  10. 
consideration  held  sufficient,   S   239. 

MOBTOAGOB— 

selling  to  vendee  who  does  not  assume  how  far  a  surety,  i  47,  n.  23, 

p.  111. 
selling  equity  becomes  surety,  $  1,  n.  2. 

MULCT  LAW— 

sureties  of  liquor  dealer  not  liable  for  penalties  under,  S  640. 
sureties  under,  bound  by  recital  that  requisite  consents  of  property 
owners  had  been  obtained,  §  53,  n.  88. 

MUNICIPAL  COBPOBATION— 

may  recover  back  from  sureties  mon^  paid  upon  ultra  vires  contract, 

S  171,  n.  15. 
power  of,  without  statute  to  require  building  bond,  8  747,  n.  8. 

MUBDEB— 

that  obligee  convicted  of,  no  defence  to  surety,  8  828,  n.  11. 

NATIONAL  BANK— 

illegal  acts  in  sale  of,  held  to  release  surety,  8  141,  n.  4. 
why  state  statutes  as  to  usury  do  not  apply  to,  8  258,  n.  7. 
whether  local  law  as  to  usury  governs  paper  payable  at,  8  1^  &•  29. 

NATIONAL  BANK  CA8HIEB— 

liability  of  sureties  of,  8  188,  n.  37. 

sureties  of,  liable  for  entire  service,  8  679,  n.  9. 

sureties  liable  for  illegal  loan  by,  8  767,  n.  30. 

NAVAL  OPFICEBS'  BOND— 

required  by  secretary  of  war,  without  statiite,  held  valid,  8  33,  n.  78. 
running  to  U.  8.,  not  required  by  law,  U.  S.  may  sue,  8  32,  n.  66. 
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NB  EXEAT  BOND— 

Uabilitj  of  sureties  on,  S  592,  n.  43.        ^   ' 
liability  under,  S  614^  n.  27. 

NEGLIGENCE— 

cansiiig  loss  of  collateral  eats  off  pro  tanto  right  to  eontiibiiftion, 

i  298. 
in  entering  judgment  upon  default  whether  releases  surety,  |  397, 

n.  34. 
sureties  on  official  bond  liable  for  loss  throuj^  principal 'a,   S  €23, 

n.  38. 
of  creditor   in   attaching   principal's   property,   surety  released   by, 

S  499,  n.  21. 
releasing  surety,  §  371,  n.  14. 

surety  signing  bond  with  wrong  principal,  held  bopnd,  S  145,  n.  S3. 
surety  signing  bond  without  reading  it,  bound,  $  144,  n.  26. 
by  principal,  releases  surety  who  has  stipulated  for  diligence,  |  491, 

n.  6. 
of  prosecuting  attorney,  liability  of  sureties  for,  t  746,  n.  44. 

NEW  BOND— 

without  statute,  equity  will  not  compel  principal  to  give,  at  surety's 

suit,  S  245^  n.  31. 
old  bond  remains  liable  for  unknown  defaults,  S  625,  n.  49. 
inherent  power  of  court  to  require,  §  714,  n.  15. 
effect  of  condition  to  "obey  all  orders,"  §  713,  n.  13. 
held  primarily  liable,  old  bond  secondarily,  {  713;  i  715,  n.  22. 
whether  cumulative,  8  707,  n.  17;  §  714. 
when  taking,  releases  old  bond,  {  527,  n.  16. 
of  state  depository  held  not  to  release  old  bond,  §  744,  n.  37. 
obligee  cannot  apply  current  payments  on  past  defaults  to  prejudice 

of,  S  656,  n.  8. 
effect  on  old,  of  requiring,  $S  647-649. 
not  released  by  release  of  old  bond,  {  647,  n.  20. 
how  principal  may  charge,  with  default  committed  under  old  bond, 

S  647,  n.  22. 
if  Toid,  whether  old,  released,  8  648,  n.  25. 
whether  retroactive,  8  649. 

may  stipulate  to  be  only  secondarily  liable,  6  650,  n.  32. 
whether  only  secondarily  liable,  8  650,  m.  32. 
when,  co-sureties  with  old  bond,  8  650,  n.  33. 
of  justice  of  peace  held  not  liable  for  money  already  collected,  |  651, 

n.  38. 
of  guardian  liable  for  loss  following  past  misconduct,  8  651,  n.  39. 
instance  of,  held  retrospective,  8  191,  n.  53. 
whether,  has  right  of  contribution  from  old,  8  282,  n.  14. 
court's  forbearance  to  remove  defaulting  executor  sufficient  eoosideiap 

tion  for,  8  25,  n.  11. 
sureties  on,  not  estopped  to  show  that  principal  had  wasted  the  estate 

before  its  execution,  8  57,  n.  20. 
does  not  release  old  sureties  from  liability  for  existing  default,  |  770, 

n.  7. 
sureties  on  liable  for  loss  from  prior  deposit  of  publie  funds  in  in- 
solvent bank,  8  739,  n.  1. 

NEW  NOTE— 

question  for  jury  whether  taken  in  payment  or  as  collateral,  S  403, 
n.  21. 

NEW  PBOMISE— 

when,  will  bind  surety  or  guarantor  without  further  consideration, 
8  160. 
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NEW  PROMISE,  continned— 

bj  surety,  under  mistake  of  law  (no  eonsideration);  §  160,  n.  50. 
by  released  surety,  binds  him  without  further  consideration,  §  493, 

n.  19. 
by  principal,  removes  bar  of  statute  of  limitations  as  to  surety,  not 

as  to  guarantor,  {  161. 

NEW  SUEETY— 

signing  old  bond,  effect,  S  738,  n.  iO. 

effect  on,  of  principal's  prior  agreement  to  release  security  when  new 

surety  procureo,  $  485,  n.  30. 
signing  sheriff's  old  bond  held  liable,  S  625,  n.  48. 

NEW  TRIAL— 

held  improperly  denied  when  verdict  less  than  amount  clearly  due 
plaintiff,  S  740,  n.  12. 

NOLLE  PROS.— 

whether  vacates  forfeiture,  S  611,  n.  15. 

entry  of,  held  not  to  release  criminal  bul,  8  611,  n.  15. 

NONSXHT— 

not  allowed  when  fund  in  court  to  be  distributed,  8  274,  n.  14,  p.  535. 

NOTARY  PUBLIC— 

liability  of  sureties  of,  §  734,  n.  17;  §  766. 

sureties  not  liable  for  sale  by  principal  of  forged  mortgages,  8  766, 

n.  25. 
sureties  liable  for  failure  of,  to  give  notice  of  protest,  8  678,  n.  37. 
when  sureties  of,  may  be  sued  without  principal,  8  694,  n.  26. 
liability  for  false  acknowledgment,  8  634,  n.  45. 

NOTE— 

whether  surety  paying  with  his,  entitled  to  immediate  reimbursement, 

8  143,  n.  12;  8  232,  n.  23. 
when  payment  made  with  money  borrowed  on,  immaterial  whether 

note  paid  or  not,  8  1^3,  n.  12. 
whether  payment  with,  entitles  payor  to  reimbursement,  8  143,  n.  12. 
guarantor  of,  entitled  to  notice  of  dishonor,  8  217,  n.  46;  8  218,  n«  54. 
effect  of  waiver  of  ' '  notice  of  protest  "of,  8  423^  n.  16. 
verbal  extension  of,  releases  surety,  8  395,  n.  12. 
giving  time  does  not  affect  bona  fide  holder,  when,  8  397,  nu  27. 
instances  of  release  of  surety  by  alteration,  8  419. 
guaranty  of  payment  of,  what  necessary  to  charge,  8  220. 
whether  guaranty  of,  must  express  consideration,  8  99. 
when  guarantor  and  maker  may  be  sued  jointly,  8  155,  n.  12. 
instance  of  payment  of  official's  ehortac^e  with,  8  742,  n.  27. 
effect  of  signature  of,  by  stranger,  8  35,  n.  92. 

NOTE  HOLDER— 

without  judgment,  may  reach  security  of  indorsers,  8  357,  n.  23,  p.  680. 

NOTICE— 

see  also  Knowlkdgx. 

to  cashier,  when  rot  notice  to  bank,  8  38,  n.  21. 

to  employee,  interested  adversely,  not  notice  to  employer,  8  38,  n.  21. 

surety  not  entitled  to  notice  before  entering  summary  judgment,  6  694, 

n.  29. 
of  conditional  delivery,  names  in  bond  as,  8  461. 
to  employee,  in  conspiracy  a^nst  employer,  not  notice  to  employer, 

8  478,  n.  49,  p.  898;  8  479,  n.  4. 
of  suretyship,  facts  held  to  charge  creditor  with,  8  412,  n.  28. 
proof  of,  essential  to  charge  surety  who  stipulated  for,  8  113,  n.  37. 
effect  on  sureties  of  statute  dispensing  with  notice  to  endorsers,  8  219, 

n.  56. 
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NOTICE,  continued— 

thirty  days  held  not  sufficient^  of  revocation  by  surety  of  deputy 

sheriff,  §  153,  n.  78. 
to  guarantor,  who  is  also  indorser,  reasonable,  sufficient^  §  223,  n.  35. 
difference  between  guarantor  and  indorser  as  to,  {  223,  n.  31;  |  219, 

n.  56. 
of  proceedings  against  principal  not  due  to  surety,  S  272,  n.  4. 
not  necessary  where  the  thing  is  known  by  both  equaUy,  {  215,  n.  33. 
"  inunediate, "  in  fidelity  bond,  §  16,  n.  21. 
"as  soon  as  practicable,"  in  fidelity  bond,  {  16,  n.  22. 
to  one  of  several  conspiring  employees,  not  notice  to  employer^  S  16, 

n.  23. 

NOTICE  BY  PUBLICATION— 

settlement  upon,  held  to  bind  sureties  of  guardian,  {  812,  n.  27. 

NOTICE  BY  SUBETY  TO  SUE— 
see  Bequest  to  Sue. 

NOTICE  IN  WBITING— 

of  revocation,  whether  notice  of  death  of  surety  not  equivalent  to, 
S  150,  n.  58. 

NOTICE  OP  ACCEPTANCE— 

see  also  Acceptance. 

may  not  be  necessary  where  guaranty  is  uncertain  as  to  amount  and 
creditor,  §  216. 

not  due  to  mere  surety  jointly  liable  with  principal,  S  216,  n.  35. 

not  necessary  of  absolute  guaranty  ot  uncertain  amount,  S  215,  n.  34. 

not  necessary  where  any  other  notice  is  stipulated  for,  {  214,  n.  30. 

not  necessary  to  charge  guarantor  of  an  existing  contract,  S  215,  n.  31. 

not  necessary  where  amount  of  advances  and  parties  specified,  §  214, 
n.  29. 

when  necessary  to  bind  guarantor,  §  205. 

may  reach  guarantor  through  principal  indirectly,  S  214,  n.  27. 

necessary  to  hold  guarantor  of  payment  of  $625  for  account  of -A, 
§  214,  n.  26. 

not  necessary  to  guarantor  of  known  existing  debt,  8  214,  n.  25. 

when  necessary  under  California  code,  §  213,  n.  24. 

necessary  of  guaranty  by  one  director  of  corporation,  not  if  by  all, 
§  213,  n.  20. 

not  necessary  to  guaranty  at  creditor's  request,  §  213,  n.  21. 

not  necessary  where  guaranty  contemporaneous  with  principal   eon- 
tract,  §  212,  n.  14,  18. 

not  necessary  for  guaranty  to  pay  fixed  amount  at  certain  time^  |  212, 
n.  15. 

not  necessary,  of  guaranty  of  note,  $  212,  n.  14. 

of  guaranty,  when  not  necessary,  {  212. 

necessary  to  bind  one  who  wrote  I  ''would  go  security, ''  §  207,  n.  30. 

necessary  to  hold  guarantor  of  order  for  goods,  §  210,  n.  6. 

necessary  where  guaranty  is  contingent  on  extension  of  time,  t   210, 
n.  6. 

necessary  whereon  guaranty  is  not  ''an  absolute  and  conclusive  en- 
gagement," S  210,  n.  4. 

one  who  writes,  "I  have  no  objection  to"  guaranty,  not  liable  with- 
out, §  210,  n.  2. 

when  answer  requested  by  guarantor,  necessary  to  bind  him,  8  209, 
n.  43. 

buyer  is  not  agent  of  guarantor,  to  receive,  §  208,  n.  40. 

guaranty  of  future  purchases,  addressed  to  buyer,  held  not  binding 
without,  by  seller,  S  208,  n.  40. 

promise  to  accept  bills  held  not  binding  without,  8  208,  n.  39. 
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NOTICE  OF  ACCEPTANCE,  continued- 
declaration  on  guaranty  of  future  advances  must  aver,  S  208,  n.  37. 
of  guaranty  must  be  within  a  reasonable  time,  $  208,  n.  37. 
necessary  where  guarantor  gave  references  as  to  his  solvency,  §  208, 

n.  37. 
necessary  to  bind  one  whose  guaranty  is  contingent,  S  208,  n.  36. 
necessary  to  bind  one  who  writes,  "If  A  contracts  I  will  guaranty 

faithful  performance,"  S  208,  n.  35. 
necessary  to   bind   guarantor   of   future  debt  of  uncertain  amount, 

§  207,  n.  34. 
necessary  to  bind  continuing  guarantor,  §  207,  n.  34. 
necessary  to  bind  one  who  writes,  "I  guaranty  to  pay  A  for  $2,000 

worth  of  goods  delivered  to  6  when  he  calls  for  them,"  S  207, 

n.  33. 
necessary  to  bind  one  who  writes,  ''If  you  sell,  we  bind  ourselves  to 

pay,"  S  207,  n.  32. 
burden  of  proving  is  on  creditor,  S  206,  n.  28. 
necessary  to  bind  one  who  writes  on  order,  ''I  guaranty  payment  of 

above,"  S  207,  n.  31. 
held  necessary  where  letter  of  credit  directed  to  particular  person, 

S  206. 
necessary  to  bind  general  guarantor  of  deposits,  $  205,  n.  28. 
necessary  to  bind  one  who  writes.  Credit  A  and  "all  will  be  right," 

S  205,  n.  27. 
necessary  to  bind  writer  of  general  letter  of  credit,  S  206. 
necessary  to  bind  one  who  wrote,  "See  to  me  for  payment,"  S  205, 

n.  20. 
held  not  necessary  to  hold  guarantor  of  credit,  S  205,  n.  22. 
necessary  to  hold  surety  of  sales  agent,  §  205,  n.  20. 

NOTICE  OP  ADVANCES— 

not  necessary  when  guarantor  has  equal  facilities  for  ascertaining, 
t  215,  n.  33. 

not  necessary  when  guaranty  is  absolute,  §  215,  n.  32. 

under  continuing  guaranty  should  be  "immediate,"  "within  a  rea- 
sonable time,"  S  210,  n.  10,  11. 

NOTICE  OF  DEFAULT— 

when  necessary  to  charge  guarantor,  §  217. 

to  guarantor,  suf&cient  if  given  within  a  reasonable  time,  S  217,  n.  50. 

failure  to  give  to  guarantor  releases  him  only  when  injury  results, 

§  217,  n.  46. 
when  necessary  to  charge  writer  of  letter  of  credit,  (218. 
delay  of  18  months  in  giving,  held  to  release  guarantor,  §  218,  n.  51. 
sureties  of  sheriff  not  entitled  to,  §  695,  n.  37. 
not  necessary  to  guarantor  of  overdue  debt,  $  222. 
instances  where  guarantor  not  entitled  to,  §  221. 
effect  of  statute  doing  away  with,  to  indorsers,  S  219,  n.  66. 
guarantor  of  title  entitled  to,  §  218,  n.  55. 
why  guarantor  of  collection  should  have,  §  218,  n.  54. 
ordinarily  not  due  to  surety,  §  2,  n.  14. 
due  to  guarantor,  S  2,  n.  14,  15. 
failure  to  give,  to  guarantor,  must  be  specially  pleaded,  §  2,  n.  15. 

NOTICE  OF  DI8H0N0B— 

indirect  effects  of  statute  doing  away  vrith,  to  indorsers,  §  219,  n.  56. 

NOTICE  OF  REVOCATION— 

takes  effect  only  after  reasonable  time,  S  153,  n.  77. 

NOTICE  BEQTJIBED  BY  LAW— 

not  necessary  where  other  notice  is  expressly  stipulated  for,  i  214, 

n.  80. 
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NOTICE  TO  SUB— 

to  creditor's  attorney  not  sufficient,  S  773,  n.  31,  33. 

to  whom  given,  S  773. 

to  corporation,  how  given,  §  773,  n.  32. 

burden  of  proving  on  surety,  S  773,  n.  32. 

must  be  given  after  action  accrues,  S  772,  n.  25. 

where  statute  requires  suit  "forthwith,"  S  772,  n.  19. 

must  amount  to  demand,  §  772. 

release  of  one  surety  by,  releases  all,  S  780. 

indemnifying  surety  cannot  give,  §  777. 

what  amounts  to  waiver  of,  8  776. 

cannot  be  required  when  principal  dead,  8  778,  n.  10. 

effect  not  altered  by  solvency  of  principal,  8  779. 

can  not  be  given  by  surety  against  whom  judgment  recovered,  §  781, 

n.  25. 
statute  relates  only  to  express  suretyship,  8  771,  n.  11-14. 
must  be  given  to  actual,  not  nominal,  creditor,  8  773,  n.  27. 
who  must  be  sued  under,  8  774. 

creditor  suing  surety  held  to  release  him,  8  774,  n.  37. 
how  soon  suit  mui^  be  brought,  8  775,  n.  40,  41. 
may  be  waived,  8  776. 

NOTICE  TO  SURETY  TO  DEFEND-^ 
see  also  Vouchee,  Beoord. 
requisites  of,  8  751,  n.  24. 

suit  against  principal,  requisites  of,  8  124,  n.  65;  8  808,  n.  19-21« 
when  not  necessary,  8  124,  n.  66. 
informal,  to  president  of  bank  binds  bank,  8  809,  n.  21. 

NOVATION— 

promise  amounting  to,  need  not  be  in  writing,  8  73. 
none  when  new  contract  forced,  8  420,  n.  38. 
no,  when  new  obligation  void,  8  308,  n.  47. 

NUMBER  OF  SURETIES— 

effect  of  statute  specifying,  8  617,  n.  44. 

OATH— 

no  defence  to  sureties  on  official  bond  that,  not  taken,  8  619,  n.  10,  16. 
failure  to  take,  breach  of  official  bond,  8  619,  n.  16. 

OBEY  ALL  ORDERS— 

effect  of  condition  to,  in  new  bond  of  administrator,  8  713,  n.  13. 

OBLIGATTON— 
see  also  Duty. 

does  not  arise  from  option,  8  835,  n.  66. 

whether  surety  for  trustee  under  any,  to  one  who  attacks  and  destroys 
the  trust,  8  145,  n.  30. 

OBLIGEE— 

instance  of  procedure  on  bond  running  to  wrong,  8  154,  n.  82. 

effect  on  surety  of  incapacity  of,  to  contract,  8  171,  n.  15. 

effect  on  surety  of  contract  of,  with  principal  being  ultra  vires,  9  171, 

n.  15. 
by  presenting  claim  against  assignee  of  one  joint  obligor,  held   to 

release  the  other,  8  496,  n.  12. 
Buffering  no  loss  from  detention  can  recover  no  interest  from  smetr, 

8  126,  n.  81. 
change  in,  from  individual  to  firm,  releases  fidelity  bond,  8  136,  n.  53. 
sharing  profits  with  another,  surety  not  released,  8  137,  n.  58. 
appointment  of  receiver  for,  does  not  release  surety,  8  138,  n.  64. 
naming  wrong,  does  not  prevent  bond  from  beiag  statutory,  S   133, 

n.  63. 
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OBLIGEE,  continued- 
effect  of  naming  wrone,  or  no,  in  bond,  S  154,  n.  80. 

by  appointing  principal  executor  released  debt  and  surety,  §  166,  n.  14. 

when  favored  in  construction,  8  103,  n.  37. 

may  sue  surety  l)ef ore  resorting  to  collateral  or  other  remedies,  S  110, 
n.  6. 

may  sue  stirety  and  prosecute  claim  against  estate  of ,  bankrupt  prin- 
cipal, §  110,  n.  8. 

in  surety  contract,  when  immaterial,  S  32,  n.  61. 

misnamed  in  bond,  effect,  §  32,  n.  62. 

general  public  may  be,  S  ^  n.  29. 

OFFER— 

to  indorse  held  not  to  amount  to  contract  of  suretyship,  §  148,  n.  47. 
if  no  principal  contract,  guaranty  may  amount  to,  8  ^,  n.  28. 

OFFEE  TO  GTJAEANTY— 

acceptance  always  necessary  to  bind  maker  of,  9  205,  n.  22. 

communication  of  acceptance  not  necessary  to  bind  maker  in  Massa- 
chusetts, 8  205,  n.  22. 

credit  guaranty  hdd  mere,  not  binding  without  acceptance,  8  210, 
n.  5. 

''take  his  note  and  I  will  be  responsible,"  held  mere,  8  210,  n.  4. 

words,  "I  will  become  security,"  held  mere,  not  binding  without 
acceptance,  8  210,  n.  3. 

how  distinguished  from  suretyship,  8  208,  n.  38. 

distinguished  from  absolute  guaranty,  8  207,  n.  34. 

OFFEB  TO  PAY — 

subrogation  held  not  to  take  effect  before,  8  356,  n.  20. 

OFFICIAL— 

moneys  obtained  from  defaulting,  applied  first  on  shortage,  second  to 
exonerate  sureties,  8  272,  n.  7. 

OFFICIAL  ACT— 

meaning  of  term,  8  634. 

OFFICIAL  BOND— 

when  takes  effect,  8  626. 

takes  effect  from  delivery,  8  34,  n.  82. 

takes  effect  from  delivery,  not  date,  8  644. 

no  formal  acceptance  necessary,  8  644,  n.  2. 

when  right  of  action  accrues,  8  728. 

whether  demand  necessanr  to  charge,  8  729. 

no  delivery  until  accepted,  8  34,  n.  JB3. 

takes  effect  from  acceptance,  8  34,  n.  82. 

statute  that  surety  may  limit  liability,  how  construed,  8  127,  n.  8*^. 

complete  disability  of  principal  may  release  surety,  8  173. 

conditioned  to  '^faithfully  disburse"  Uable  for  failure  to  deliver 
funds  to  successor,  8  742,  n.  29. 

eases  holding  sureties  thereon  to  be  continuing  guarantors,  8  2,  n.  15. 

valid  if  approved  by  official  de  facto,  8  32,  n.  69. 

instance  where  valid,  although  no  such  office  existed,  8  33,  n.  78. 

instance  where  nobody  but  obligee  can  sue,  8  32,  n.  61. 

running  to  governor  without  naming  him,  successor  may  sue— corpora- 
tion sale,  8  32,  n.  66. 

surety  of  deputy  may  be  sued  before  obligee  makes  good  deputy's 
default,  8  HO,  n.  5. 

when  sureties  not  liable  for  money  paid  to  principal  by  mistake,  8  706, 
n.  10. 

jorder  of  court  directing  illegal  act  no  defence,  8  704,  n.  47. 

liability  where  principal  permits  deputy  to  act  by  agent,  8  701,  n.  81. 

sureties  not  entitled  to  notice  of  default,  8  672. 
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OFFICIAL  BOND,  continued— 

not  released  by  non-observance  of  statute,  S  673. 

liable  for  advances  to  principal  contrary  to  statute,  §  673,  n.  21. 

no  defence  that  other  officials  joined  principal  in  violating  ordinance, 

8  674,  n.  22. 
liable  for  extra  pay  illegally  voted  to  principal,  S  675. 
liable  for  interest  on  public  funds  collected  by  principal,  §  675,  n.  27. 
liability  for  money  lost  or  stolen  or  burned,  S  676. 
liability  for  inability  to  do  the  work,  S  679,  n.  5,  6. 
how  far  sureties  may  follow  public  moneys,  §  678,  n.  44. 
whether  liable  for  deputy's  acts  after  principal's  death,  §  696,  n.  42. 
sickness  of  principal  no  excuse,  S  696,  n.  40. 
defence  that  creditor  contributed  to  default,  S  695,  n.  39-40. 
whether  sureties  can  recover  back  money  unnecessarily  paid,   (  ^5, 

n.  38. 
when  sureties  liable  in  first  instance  for  deputy's  default,  §  695,  n. 

33,  34. 
liable  only  for  acts  within  scope  of  authority,  S  686. 
when  liable  for  special  duties  imposed  by  statute,  §  669. 
effect  of  statutory  requirement  of  special  bond,  S  670. 
instance  of  defence  of  settlement,  f  696,  n.  44. 
effect  of  discharge  and  reinstatement  of  principal  after  tenn,  §  705, 

n.  1. 
whether  revocable,  S  IS^y  n<  23. 

effect  of  condition  to  ''keep  correct  accounts,"  S  799,  n.  22. 
when  sureties  holden  for  defaults  of  principal  by  mistake,   charges 

himself  with,  S  799,  n.  22. 
past  false  reports  by  principal  no  defence  to  surety,  S  799,  n«  16. 
when  returns  by  principal  evidence  against  surety,  §  796. 
effect  of  settlement  with  government  official,  S  826,  n.  1. 
Kentucky  statute  as  to,  f  829,  n.  25. 
whether  defaulting  principal  should  control  application  of  payments 

to  prejudice  of  sureties,  S  372,  n..  16  (last  case), 
of  de  facto  officer,  whether  liable  to  de  jure  officer  for  fees,  §  698, 

n.  12. 
what   sureties  liable   for   official's   misappropriation   of  proceeds  of 

execution,  S9  642,  643,  645;  S  652,  n.  43. 
liability  for  interest  on  amount  of  defalcation,  S  653. 
liability  for  continuance  of  past  default,  SS  653,  655. 
term  not  limited  by  term  of  appointing  officer,  §  645,  n.  8. 
effect  of  resignation  and  reappointment,  S  646,  n.  11,  19. 
not  excused  by  default  by  principal 's  recovering  funds  lost  in  specula- 
tion, S  655,  n.  4. 
statutory  lien  of,  S  644,  n.  3. 

whether  order  of  court  justified  nee^lect  of  statutoiy  duty,  S  644,  il  4. 
acts  after  expiration  of  term,  §  636,  n.  13,  14;  S  642. 
instances  of  unofficial  acts,  9  633. 
meaning  of  official  act,  S  634. 

liability  for  offices  held  by  principal  ex  officio,  §  634,  n.  43,  45. 
liability  for  interest  on  public  money,  §§  635,  638. 
meaning  of  ''successor"  in,  §  635,  n.  3;  S  642. 
duties  after  words  imposed,  S  636,  n.  8. 
liability    of   sureties    to    individuals    serving    principal — advertising, 

8  637. 
sureties  not  liable  when  proceedings  irregular  by  consent,  $  641,  n. 

33-35. 
no  liability  for  money  left  in  principal's  hands,  S  641,  n.  31,  32. 
liabiUty  for  penalties,  §  639. 
liability  for  loss  of  funds  by  failure  of  bank,  $  635,  n.  2;  f  688,  n. 

21,  22. 
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OFFICIAL  BOND,  continued- 
net  liable  where  tenn  extended,  $  646,  n.  18. 

effect  of  requiring  new  bond,  SS  647-649. 

whether  fully  released  by  addition  of  statute  to  principal's  duties, 
8  668,  n.  48. 

change  of  district,  effect  of,  S  668,  n.  49. 

effect  of  change  of  pay,  S  668. 

whether  change  of  pay  releases  surety  on,  §S  667,  668. 

effect  of  compromise  between  the  public  and  principal's  estate,  §  665, 
n«  43. 

when  no  liability  to  third  parties,  S  746,  n.  47. 

statutory  changes  of  remedy  against  principal,  S  665,  n.  42. 

made  with  reference  to  existing  statutes,  S  663. 

sureties  of  superintendent  of  water  works  not  liable  for  principal's 
default  as  collector,  f  662,  n.  30. 

offtce  a  trust,  not  a  contract,  §  660,  n.  21. 

liability  for  duties  afterwards  imposed,  S  660. 

when  not  releaeed  by  payment  with  check,  S  658,  n.  15. 

when  release  of  one  co-surety  releases  all,  f  648,  n.  26. 

effect  of  statutory  requirement  of  special  bond,  §  650,  n.  35,  36. 

where  principal  holds  ofSce  several  terms,  S  652. 

meaning  of  ''until  successor  qualified,"  S  642. 

effect  of  adding  seal  after  execution,  §  424,  n.  28. 

statute  extending  term  of  assignee   of  state  bank,  not  binding  on 
sureties,  S  408,  n.  6. 

signed  in  blank,  effect  of,  S  460,  n.  1. 

defence  of  conditional  delivery  of,  S  459,  n.  48. 

surety  cannot  show  parol  agreement  to  be  bound  for  certain  acts  only, 
8  455,  n.  26. 

not  credited  with  mon^  paid  iipon  past  defalcation,  S  656:  g  658,  n. 
13,  14. 

when  binding  on  sureties,  though  not  executed  by  principal,  $  170, 
n.  12. 

sureties  released  by  increase  of  salary,  change  of  term,  requirement 
of  special  bond,  &c.,  §  189. 

usually  limited  to  term  for  which  elected,  §§  187-188. 

liable  only  for  a  continuous  holding,  §  190,  n.  51. 

whether  special,  shares  in  indemnity  for  general,  S  296,  n.  12. 

statute  governs  recital  of,  S  191,  n.  52. 

transfer  of  revenue  collector  to  another  town  did  not  release  sureties, 
S  191,  n.  56. 

effect  of  requiring  annual  bonds  within  the  term,  S  192,  n.  59. 

where  appointment  is  indefinite  by  board  elected  annually,  §  193,  n.  68. 

effect  of  making  applicable  to  ''every  other  service,"  §  192,  n.  65. 

significance  of  words,  until  successor  appointed,  §  191,  n.  52. 

liability  of  old  sureties  to  contribute  to  new,  §  282,  n.«14-16. 

sureties  on  hold-over  bond  held  not  liable  to  contribute  to  official  sure- 
ties, $  282,  n.  25. 

contribution  between  general  and  special  sureties,  S  283,  n.  21,  22. 

contribution  as  between  sureties  for  general  and  for  special  taxes, 
i  283,  n.  21. 

liable  forthwith  if  principal  take  insiffficient  bail,  S  613,  n.  21. 

defaulting  revenue  officer  permitted  to  apply  payments  so  as  to  re- 
lease sureties,  §  371,  n.  13. 

when  tender  by  principal,  no  defence  to  sureties,  §  373,  n.  24. 

binding  without  approval  from  delivery,  S  615,  n.  33;  §  616. 

filed  beyond  statutory  time  limit,  held  valid,  S  615,  n.  35. 

sureties  not  released  by  commissioners'  knowledge  of  former  miscon- 
duct, $  616,  n.  38. 
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OFFICXAli  BOND,  continued— 

when  construed  prospeetiyeljy  though  retrospective  in  temmy  t  617, 

n.  47. 
zoeasive  conditions  leaver  valid  if  voluntary;  make  void  if  oompulaoiy, 

§  617. 
effect  when  penalty  less  than  statute  requires,  $  617,  nu  44. 
effect  of  rejecting  after  accepting,  (  616,  n.  42. 
expressly  rejected  sureties  not  liable,  §  616,  n.  42. 
surety  not  liable  for  refusal  to  accept  lowest  bidder,  S  627,  n.  8. 
sureties  not  liable  for  money  illegally  borrowed  by  prindpal,  S  627, 

n.  3. 
sureties  not  liable  for  money  illegaUy  paid  over  by  predecessor,  S  627, 

DL  2. 
liable  only  for  moneys  that  principal  is  authorized  and  bound  to  take, 

S  627,  n.  1. 
sureties  liable  for  profits  made  by  principal's  subletting  public  prop- 
erty, 8  736,  n.  29. 
statute  read  into,  S  627,  n.  1. 

sureties  liable  for  acts  within  line  of  oflScial  duty  only,  §S  627-631. 
whether  demand  necessary  to  charge  sureties  with  interest,    §  626, 

n.  63. 
surety  prima  facie  liable  for  excess  of  receipts  oyer  disbarsements, 

§  625,  n.  46. 
liability  of  different  sets  of  sureties  of  tax  collector,  §  623. 
liability  of  sureties  for  money  illegally  obtained,  §  620. 
stranger  furnishing  money  to  pay  shortage  subrogated,  §  622,  n.  32. 
sureties  held  not  liable  for  libel  by  principal,  i  629,  n.  16. 
sureties  not  liable  ^'for  all  illegal  or  erroneous  acts"  of  ordinary, 

for  which  mandamus  or  proMbition  will  lie^  S  627,  n.  8. 
sureties  liable  for  salary  illegaUy  voted  to  principal,  8  631,  n.  30. 
no  breach  to  refuse  to  submit  to  illegal  reduction  of  fees,  8  631,  n.  31. 
anybody  may  sue  on,  running  to  U.  S.,  without  statute,  8  631,  n.  28, 
sureties  not  credited  with  defaulting  principal's  salary,  8  631,  n.  29. 
sureties  of  clerk  not  liable  when  ex  officio  administrator,  8  629,  n.  21. 
sureties  entitled  to  no  commissions  earned  by  defaulting  principal, 

8  631,  n.  29. 
sureties  on,  liable  for  collection  of  excessive  fees,  8  629,  n«  22. 
estoppel  to  deny  appointment,  &c.,  8  619,  n.  3-11. 
released  by  forfeiture  of  office,  8  619,  n.  17. 
failure  to  take  oath  a  breach  of,  8  619,  n.  16. 

defence  that  court  entering  judgment  against  principal'  had  no  juris- 
diction, 8  619,  n.  14. 
defence  that  appointing  court  had  no  jurisdiction,  8  619,  n.  16. 
sureties  liable  though  filed  too  late  and  office  forfeited,  8  618,  q.  3; 

.    8  619,  n.  12,  14. 
sureties  liable  though  not  acknowledged  in  open  court,  8  618,  n.  6. 
sureties  liable  though  statute  requirements  not  observed,  8  $18,  n.  4^  5. 
no  defence  that  principal  not  officer  de  jure,  8  619. 
what  constitutes  a  holding  over,  8  619,  n.  12. 
no  defence  that  no  such  office  and  bond  not  authorized,  8  618,  n.  7. 
constitutional  provision  making  defaulter  ineligible  to  office,  9  770, 

n.  3. 
held  no  estoppel  to  show  appointment  of  principal  void,  8  56,  nu  19. 
estoppel  of  surety  to  show  falsity  of  principal's  books,  8  55,  n.  12. 
statute  read  into,  instances,  8  105. 

construed  as  they  are  not  as  they  ought  to  be,  8  106,  n.  66. 
estoppel  to  deny  validity  of  ordinance  under  which  principal  eoDeets 

mon^,  8  54,  n.  95. 
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OFFICIAL  BOND,  continued- 
limitation  of  one  year  as  to  principal  held  available  as  defence  by 
sureties,  $  166,  n.  12. 

treasurer  and  manager  of  private  corporation,  S  767,  n.  27. 

surety's  liability  where  principal  holds  two  offices,  §  767,  n.  27. 

when  acquittal  of  principal  on  criminal  charges  defence  to  sureties, 
I  767,  n.  31. 

sureties  held  not  liable  where  employment  of  principal  delayed,  8  768, 
'     n.  33. 

held  to  relate  to  immediate,  not  future,  employment,  (  768,  n.  33. 

whether  sureties  entitled  to  notice  of  acceptance,  S  768,  n.  33. 

when  not  liable  for  acts  of  assistants  to  principal,  S  768,  n.  35. 

sureties  not  bound  by  government's  disallowance,  S  769,  n.  43. 

contract  to  indemnify  sureties  on,  held  valid,  §  240,  n.  44. 

sureties  paying  loss  subrogated  to  action  for  damages,  S  326,  n.  36. 

property  of  defaulting  principal  applied  first  in  payment  of  shortage, 
second  in.  exoneration  of  sureties,  S  272,  n.  7. 

condition  of  which  public  has  no  notice  not  binding,  S  770,  n.  8. 

blanks  and  surplus  names  in,  effect,  §  770,  n.  6. 

sureties  on,  not  liable  when  principal  pays  over  money  and  then  bor- 
rows it  back,  §  740,  n.  9. 

sureties  liable  for  money  expended  for  extra  services,  when,  S  740,  n.  8. 

defence  that  principal  paid  in  certificates  of  deposit  in  bank  that 
faUed,  i  741,  n.  20. 

why  no  delivery  without  recording,  §  747,  n.  2,  p.  1314. 

necessity  of  filing  for  record,  §  747,  n.  2,  p.  1314. 

not  binding  when  no  such  office  created  by  law,  S  30,  n.  40;  S  31, 
n.  45. 

release  of  principal  releases  sureties  on,  $  742,  n.  24. 

sureties  of  railroad  treasurer  not  liable  for  his  shortage  as  con- 
tractor's agent,  S  746,  n.  47. 

whether  a  defence  that  principal  paid  his  shortage  with  his  note, 
§  738,  n.  37. 

no  defence  that  principal's  fees  to  be  fixed  by  state  board,  §  770, 
n.  10. 

sureties  presumed  to  know  duties  of  their  principal,  S  770,  n.  10. 

no  defence  for  sureties  that  principal  consulted  others  before  breach 
of  bond,  8  738,  n.  37. 

nagligence  of  other  public  officers  held  no  defence  to  surety,  §  738, 
n.  42, 

sureties  on,  whether  liable  for  loss  by  robbery,  S  739,  n.  1. 

sureties  liable  for  payment  of  public  money  to  wrong  official,  i  739, 
n.  3. 

sureties  liable  for  official  acts  only,  illustrations,  (  739,  n.  4. 

sureties  held  liable  for  money  obtained  by  principal  on  his  note^  when, 
8  739,  n.  4. 

sureties  not  liable  for  public  moneys  paid  to  principal  without  re- 
quirement of  law,  i  739,  n.  4. 

duress  as  defence  to,  8  21,  n.  66. 

effect  of  reversal  of  judgment  after  payment  thereof  to  sheriff  and 
end  of  official  term,  8  696,  n.  42,  43. 

that  one  surety  cannot  sue  on,  for  breach,  §  696,  n.  42. 

of  de  facto  officer,  whether  liable  to  de  jure  officer  for  fees,  8  698, 
n.  12. 

surety  of  bank  cashier  may  revoke  suretyship,  8  153,  n.  77. 

effect  of  city's  failure  to  prosecute  defaulter,  8  479,  n.  6. 

city  council  cannot  release,  8  675,  n.  28. 

liability  of  sureties  of,  under  depository  statutes,  8  743,  n.  30-33. 

eounty  surveyor,  8  746,  n.  45. 
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OFFICIAL  BOND,  continued— 
insurance  agents,  $  768. 

of  iustice  of  the  peace,  liability  of,  §9  681,  682. 
of  lodge  offtcer,  instance  of  reformation  and  enforcement  of,  §  154, 

n.  82. 
lodge  treasurer,  (  767,  n.  28. 
prosecuting  attorney,  S  746,  n.  44. 
liability  of  sureties  of  national  bank  cashier,  for  illegal  loan,  {  767, 

n.  30. 
sewing  machine  agents,  S  769. 

sureties  of  sheriff  bound  by  hie  return,  S  799,  n.  20. 
presumption  that  funds  not  embezzled  but  on  bonds,  S  814,  n.  43. 
of  sheriff  liable  for  acts  as  ex  officio  guardian,  S  698,  n.  13. 
sureties  cannot  offset  fees  earned  by  deputies,  S  696,  n.  45. 
sureties  of  IJ.  S.  marshal  bound  by  his  returns,  i  799,  n.  19. 

OFFICIAL  ENTBIES— 

as  evidence  against  surety,  S  799,  n.  23. 

OFFICIAL  REPORT— 

official  may  show  mistake  in,  S  799,  n.  15. 

OFFSET— 

see  also  Equitt. 

officer's  sureties  cannot,  fees  earned  by  deputies,  i  696,  n.  45. 
surety  on  government  building  bond  cannot  offset  against  labor  claims 
cost  of  finishing  contract  of  principal,  $  126,  n.  74. 

OHIO- 

statutory  indemnity  bond  for  executors  held  retrospective,  S  108,  n.  78. 
double  liability,  under  statute,  of  official  bond  for  illegal  extra  pay, 
S  741,  n.  22. 

OIL  INSPECTOR— 

surety  of,  not  liable  for  libel  on  oil  dealer  by,  S  629,  n.  16. 

O.  K— 

as  evidence  of  guaranty,  S  822,  n.  8. 

OLD  BOND— 

effect  of  new  surety's  signing,  §  738,  n.  40. 

OPEN  AND  CLOSE— 

right  of  one  pleading  release  by  alteration  to,  §  446,  n.  38. 
right  to,  of  party  asserting  suretyship,  S  824,  n.  27. 
when  plea  of  release  gives  defendant,  S  415,  n.  50. 

OPTION— 

does  not  imply  obligation,  S  835,  n.  66. 

ORDER  OF  COURT— 

liability  of  clerk  of  court  for  money  paid  to  by,  §  633,  n.  40;  §  635, 

n.  4;  §  636,  n.  12. 
whether,  justifies  sheriff  in  neglecting  statutory  duty,  S  644,  n.  4. 
when,  no  protection  to  guardian,  §  704,  n.  47. 
when,  protects  guardian,  executor,  administrator,  S  718,  n.  35;  8  720, 

n.  43;  $  724,  n.  17. 
releasing  surety  entered  and  vacated  at  same  term,  effect,  §  274,  n. 

14,  end. 
whether,  gives  power  to  sheriff  to  take  bail,  8  582,  n.  IL 

ORDER  OF  SIGNATURES— 

no  presumption  as  to  suretyship  arises  from,  8  42,  n.  56^ 

ORDINANCE— 

held  the  only  proper  evidence  of  city's  alteration  of  contract,  8  425, 

n.  34. 
best  evidences  of  official  duty,  8  739,  n.  7. 
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OEDINAEY— 

liability  of  sureties  of,  who  buys  at  his  own  sale,  8  724,  n.  24. 
surety  of,  not  liable  for  moneys  illegally  paid  over  by  predecessor, 
§  627,  n.  2. 

OEPHANS'  COURT— 
see  Probate  Court. 

OVERDBAPT— 

instance   of  guarantors  against   loss  by,  protected   against  mistake, 
8  246,  n.  39. 

OVBBDUE— 

taking  note,  no  notice  of  suretyship,  8  42,  n.  58. 

OVERDUE  NOTE— 

effect  of  guaranty  of,  8  121. 

OWNERSHIP— 

of  collateral  inferred  from  possession  and  use  by  surety,  8  412,  n.  26. 

PAID  SURETY— 

measure  of  diligence  due  to,  8  219,  n.  56. 

PARDON— 

effect  on  bail,  8  596,  n.  3. 

PAROL  EVIDENCE— 

admissible  to  explain  ambiguity,  8  97. 

to  show  contract  of  blank  indorser,  8  201. 

admissible  to  show  collateral  agreement  for  indemnity,  8  287,  n.  4. 

admissible  to  show  indemnity  agreement  between  sureties,  8  290,  n.  22. 

admissible  to  show  apparent  surety  signed  as  witness,  8  818,  n.  22. 

as  to  habits  of  surety  inadmissible,  8  818,  n.  25. 

to    contradict   guaranty    implied    from    correspondence    inadmissible, 

8  818,  n.  28. 
miscellaneous  cases  as  to,  88  817,  818. 
of  usury  admissible  to  ehow  note  void,  8  818,  n.  33. 
admissible  to  show  conditions  of  guaranty,  8  820,  n.  44. 
of  mistake  of  fact  as  to  subject  matter  admissible,  8  820,  n.  48. 
after  judgment,  admissible  to  Ehow  suretyship,  8  820,  n.  51. 
rule  as  to,  applies  only  to  parties,  8  822,  n.  5. 
mistake  in  recital  corrected  by,  8  516,  n.  19. 
admissible  to  show  status  of  surety  of  a  surety,  8  285,  n.  31. 
admissible  to  show  accommodation  maker  and  accommodation  indorser 

co-sureties  and  liable  to  contribution,  8  286,  n.  44,  45;  8  287. 
admissible  to  identify  subject  matter  of  contract,  8  92,  n.  19. 
admissible  to  show  verbal  extension  of  note,  8  395,  n.  12. 
admissible  to  show  that  note  given  as  collateral  and  not  extension, 

8  402,  n.  11. 
to  show  suretyship  does  not  vary  terms  of  writing,  8  455. 
admissible  to  identify  principal  omitted  from  bond,  8  170,  n.  12. 
admissible  to  show  bond  is  security,  8  371,  n.  14. 
as  to  contemporaneous  written  agreement  modifying  suretyship,  8  375, 

n.  27. 
not  admissible  to  contradict  ex  parte  waiver,  8  225,  n.  14. 
as  to  surrounding  circumstances,  when  not  admissible,  8   103,  n.  34, 

p.  220;  8  104. 
admissible  to  show  waiver,  by  surety,  of  stipulation  for  diligence^ 

8  113,  n.  38. 
admissible  to  explain  ambiguity,  8  174,  n.  19. 
admissible  to  show  anything  that  makes  principal  contract  void,  8  231, 

n.  17. 
when  admissible  to  show  contemporaneous  agreement  for  usury,  8  231, 

n.  17. 
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PABOL  EVIDENCE,  continued— 

admissible  to  show  apparent  principal  was  surety,  (  251,  xu  24. 
admissible  for  reformation  of  instrument,  §  159,  n.  39. 
admissible  to  identify  addressee  in  letter  of  credit,  S  133,  n.  33. 
not  admissible,  at  law,  to  correct  mistake  in  name,  S  149,  n.  52. 
inadmissible  to  vary  writing,  instances,  S  104,  n.  49. 
whether  admissible  to  show  condition  precedent  to  suretyship,  i  104, 

n.  49. 
admissible  to  show  oral  a^eement  that  written  contract  of  suretyBhip 

should  not  be  enforced,  S  251,  n.  31. 
admissible  to  contradict  recital  and  show  wife's  suretyship,  §  44,  n.  7. 
admissible  to  show  suretyship,  S  38,  n.  22-31. 

PABTIAL  PAYMENT— 

instance  of  release  of  surety  by,  S  375,  n.  27. 

PAETIAL  KELEASE— 

of  security  by  principal,  when  does  not  affect  surety,  §  486,  n.  36. 

PARTIES— 

see  also  Equity,  Parties  PLAiNrar,  Parties  Defendant,  Pleauko, 

Who  May  Sue. 
anybody  may  sue  on  of&cial  bond  running  to  U.  S.  without  statute, 

S  631,  n.  28. 
when  sheriff's  sureties  may  be  sued  without  principal,  S  694,  n.  20. 
plaintiff  in  suit  on  attachment  bond,  §  553,  n.  9. 
when  sureties  on  forthcoming  bond  became,  under  statute^  §  542,  n.  40. 
sureties  proper,  to  suit  in  equity  against  principal  for  disco'very  and 

accou^tin^,  $  703,  n.  39. 
to  suit  in  equity  for  contribution,  §  318. 
in  suit  to  cancel  bond,  co-obligors  are  proper,  §  460,  n.  6. 
surety  not   a  necessary  party  in  principal's  suit  in  equity   against 

creditor,  §  251,  n.  30. 

PARTIES  DEFENDANT— 

when  contractor  and  sureties  on  bond  may  be  joined  as,  §  155,  n.  15. 
when  guarantor  of  lease  and  lessee  may  be  joint,  S  155,  n.  11. 
Wisconsin  statutes  relating  to,  §  156,  n.  18. 
principal  and  contingently  liable  surety  not  joint,  S  155,  n.   8. 
all  joint  obligors  on  joint  bond  should  be,  S  155,  n.  1. 
principal  and  guarantor  not  joint,  instances,  S  155,  n.  9,  10. 
when  contract  joint  and  when  several,  §  829,  n.  26,  27. 

PARTIES  PLAINTIFF— 
see  also  Who  May  Sue. 

those  to  whom  no  duty  owing  by  surety  cannot  be,  S  746,  n.  47. 
in  suit  on  suretyship  contract,  I  829. 
who  may  be,  S  154. 

PARTNERr- 

when  surety  for  one,  may  have  reimbursement  from  firm,  §  237. 
retiring,  as  surety,  may  compel  continuing  partners  to  pay  firm  debts, 

8  246,  n.  38. 
when  principal's  taking  partner  does  not  release  surety,  S  137,  n.  58. 
right  to  bind  firm  to  contract  of  suretyship,  S  27. 
paying  firm  debts,  when  subrogated,  §  326,  n.  47. 
retiring,  surety  for  firm  debts,  §  1,  n.  1. 

signing  firm  name  as  surety  is  bound  at  least  individually,  S  28,  n.  31. 
contribution  between,  §  279,  n.  4. 
contribution  between  as  sureties,  i  1,  n.  1. 

PARTNERSHIP— 

guaranty  of,  debt  held  assignable,  §  59,  n.  34. 

surety  for,  whether  released  by  time,  given  one  member,  8  395,  n.  17. 
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PABTNEESHIP,  continued- 
agreement  of  new  to  pay  debts  of  old  must  be  in  writing,  §  89,  n.  90. 
promise  hj,  to  pay  debt  of  partner,  must  be  in  writing,  $  79,  n.  40. 

Sromise  of  partner  to  pay  debt  of,  need  not  be  in  writing,  §  79,  n.  39. 
isBolution  of,  releases  surety  to,  S  416,  n.  3. 
effect  of  change  in,  8  438. 
case  holding  surety  for  firm   not  released   by  change  of  members, 

§  135,  JL  46. 
change  of  obligee  from  person  to  firm  releases  surety  on  fidelity  bond, 

§  136,  n.  63. 
where  surety  paying  note  of  one  member  entitled  to  reimbursement 

from,  8  237. 
principal  a,  surety  released  by  change  in  membership,  8  136,  n.  54. 
when  counted  as  one  surety,  8  314,  n.  5. 
surety  to,  estopped  to  deiiy  existence  of,  8  55,  n.  1. 
formed  by  principal  in  building  bond  held  not  to  release  sureties, 

I  747,  n.  1. 
effect  of  principal's  sharing  profits  with  employee,  8  751,  n.  25. 
retiring  partner  surety  for  firm  debts,  8  45. 

may  become  surety  for  another  partnership  or  individual,  8  27,  n.  26. 
effect  of  obligee's  forming,  8  134,  n.  35. 

PABT  OP  DEBT— 

how  surety  for,  distinguished  from  surety  for  whole,  as  to  sharing 
in  insolvent  principal's  estate,  8  277. 

PATTPEB— 

leave  to  sue  as,  does  not  release  surety  on  bond  for  costs,  8  150,  n.  57. 

PAUPEB  BOND— 

required  without  statute  held  valid,  8  31,  n.  45. 

PAUPEB  IMMIGBANT'S  BOND— 

instance  of  construction  of,  to  cover  event  within  its  terms  but  not 
contemplated  by  either  party,  8  104,  n.  43. 

PAYEE— 

using  proceeds  for  gambling  cannot  recover  from  guarantor,  8  468, 

n.  50. 
presumed  to  know  subject  of  maker,  8  42,  n.  55. 

PAYMENT- 

when  applied  to  relieve  surety,  8  103,  n.  39. 

by  note,  whether  entitles  payor  to  reimbursement,  8  143,  n.  12. 

after,  no  re-issue  by  principal  binds  surety,  8  149,  n.  56. 

by  surety,  when,  is  payment  by  principal,  ^  148,  n.  50. 

imprisonment  of  liquor  dealer  held  not,  to  release  sureties,  8  770,  n.  9. 

whether  surety's  giving  bond  amounts. to,  8  232,  n.  23,  p.  468. 

whether  surety's  giving  draft  amounts  to,  8  232,  n.  23,  p.  466. 

by  surety  with  Us  note,  whether  entitles  surety  to  reimbursement, 

8  232,  n.  23. 
whether  stay  bond  amounts  to,  8  232,  n.  26. 
delay  in  notice  to  guarantor  raises  presumption  of,  8  223,  n.  33. 
levy  on  principal's  property  is  prima  facie,  and  satisfaction  of  debt, 

8  247,  n.  43. 
remedies  of  surety  before  making,  8  245. 

applied  to  guaranteed  portion  of  debt  first,  8  103,  n.  39 ;  8  277,  n.  37. 
subrogation  will  be  decreed  before^  conditioned  on,  8  338,  n.  25. 
in  part  entitles  surety  to  subrogation  pro  tantc^  8  349,  n.  34. 
in  part,  why,  does  not  entitle  surety  to  subrogation,  8  354,  n.  12. 
seizure  of  debtor's  property  held  not  a,  8  369,  n.  3. 
when  equity  treats  assigned  judgment  as  paid  as  to  sureties,  8  370. 
no,  merely  because  bank  held  mtJEcr's  deposit  ^hen  note  became  due, 

8  370,  n.  11. 
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PAYMENT,  continued— 

with  check,  when,  does  not  release  sureties,  §  658,  n«  15. 

creditor  who  agrees  to  accept,  property  in,  releases  sore^,  S  395,  n. 

14-19;  §  396,  n.  24. 
with  notes  or  land,  effect  as  to  contribution,  S  307,  n.  15;  S8  311,  312. 
instance  of  release  of  surety  by  partial,  §  375,  n.  27. 
tender  of  amount  due,  equivalent  to,  S  373. 
equity  will  compel  creditor  to  accept,  from  surety,  S  343,  n.  4. 
by  surety,  not  necessary   to  forisclosure  of  mortgage  security   (La. 

Code),  S  834,  n.  60. 
difference  between  English  and  American  rule  as  to  what  amounts  to, 

S  342,  n.  38. 
whether  debt  extinguished  depends  upon  intention,  S  342,  n.  39. 
by  indorser,  maker  cannot  avail  of,  §  343,  n.  3. 
creditor  may  apply,  to  prejudice  of  surety,  S  338,  n.  23. 
when  third  party  making,  has  no  action  against  surety,  S  367,  n.  41. 
of  debt,  when  void,  does  not  release  surety,  S  368,  n.  46,  47. 
instance  of,  by  banker's  notes  as  money,  S  367,  n.  44. 
no  revival  of  debt  after,  against  surety  without  his  consent,  §  367,  b. 

40,  43. 
immaterial  whether  borrowed  money  with  which,  is  made  has  bem 

repaid  or  not,  8  143,  n.  12. 
instance  of,  by  note  of  third  party,  8  366,  n.  39. 
conveyance  of  land  held  not,  8  366,  n.  38.' 
principal's  agreement  that  note  remain  in  force  after,  not  binding  on 

surety,  8  366,  n.  37. 
by  surety's  note  held,  within  bankrupt  act,  §  366,  n.  34. 
by  note,  question  of  fact  for  jury,  §  366,  n.  35. 
money  paid  by  surety  for  release  is  not,  of  debt,  §  366,  n.  33. 
sheriff's  sale  is  not,  where  proceeds  not   applied  to  debt,  8  366,  n.  28. 
by  surety  of  penalty  of  bond  may  not  end  suretyship,  depends  on 

intent,  8  364,  n.  13. 
receipt  of  insurance  money,  when  not,  of  mortgage,  8  366,  n.  28. 
levy  on  principal's  property  not,  so  as  to  prevent  levy  on  surety's, 

8  366,  n.  28. 
of  debt  releases  surety,  8  364,  et  seq. 
maker  buying  his  own  note  with  money  of  undisclosed  principal,  surety 

held  released,  8  364,  n.  11. 
by  third  party,  of  note,  held  to   extinguish  judgment  confessed  as 

security,  8  364,  n.  11. 
agreement  to  settle  for  part  is  not,  that  releases  surety,  8  366,  n.  30. 
by  surety,  when  not  necessary  before  suing  on  covenant  to  save  harm- 
less, 88  242,  243,  244. 
by  surety  is,  by  principal,  8  275,  n.  24. 
false  representation  to  surety,  by  creditor,  as  to,  when  releases  surety, 

8  256,  n.  49. 
held  not  essential  to  decree  for  contribution  and  exoneration,  8  279, 

n.  4. 
when  sheriff's  sale  for  full  amount  of  debt  does  not  constitute,  8  274, 

n.  19. 
by  owner  for  defective  work,  does  not  release  surety  on  builder's  bond, 

8  755,  n.  34. 

PAYMENT  BY  MISTAKE— 

instance  of  release  of  surety  by,  8  371,  n.  14. 

PAYMENT  IN  PART— 

held  to  entitle  surety  to  subrogation  subject  to  creditor's  rights  as  to 

balance  of  debt,  8  354,  n.  12,  13. 
whether  subrogation  allowed  upon,  8  337,  n.  18,  19;  8  338. 
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PEACE  BONI>- 

principal's  agreement  to  indemnify  surety  on,  void  in  England,  §  240, 
n.  47;  $  610,  n.  9. 

PECUNIABY  BESPONSIBILITY— 

of  sureties,  how  determined,  §§  17,  18. 

PENAL— 

bond  of  railroad  to  city  for  building  within  certain  time  held,  S  105, 

n.  58. 
whether  statutory  bond  is,  or  indemnifying,  S  105,  n.  58. 

PENALTIES— 

liability  of  official  sureties  for,  §  639. 

PENALTY— 

of  bond  securing  future  advances,  liability  limited  to,  S  337,  n.  19. 

guaranty  to  pay,  pleading  in  suit  on,  $  106,  n.  166,  p.  233. 

when  equity  cannot  relieve  against,  of  bond,  §  105,  n.  58. 

instance  of  guaranty  of  payment  of,  S  215,  n.  33. 

requirement  of  bond  with  specified,  satisfied  where  sureties  bound  for 

different  amounts,  S  143,  n.  20. 
imposed  on  principal  for  breach,  surety  not  liable  for,  S  104,  n.  47. 
of  bond  blank,  effect,  S  770,  n.  9a. 
blank,  whether  surety  bound,  §  35,  n.  93. 
instance  of  surety  held  liable  for,  for  usury,  §  125,  n.  72. 

PENALTY  FOB  DELAY— 

in  building  contract,  when  enforced,  S  751,  n.  21. 

PENSION  AGENT— 

sureties  for  invalid  not  liable  for  other  pensions,  §  627,  n.  4. 

PEEFOBMANCE— 

of  principal's  contract  by  surety  is  not,  by  principal,  §  759. 

PEBJTJBY— 

bail  upon  summary  commitment  for,  liable,  S  606,  n.  27. 

PEESONAL  DEFENSE— 

of  principal  not  available  to  surety,  S  468,  n.  46. 
whether  surety  can  put  in,  when  sued  jointly  with  principal,  S  251, 
n.  31. 

PEESONAL  INDEMNITY— 

of  surety  from  principal,  whether  creditor  may  reach,  §  357,  n.  29; 
§  358,  n.  39. 

of  surety,  creditor  not  subrogated  to,  unless  applicable  to  debt,  §  360, 
n.  41;    9   361. 
PEESONAL  INJUBIES— 

judgment  against  dty  for,  not  binding  on  lot  owner,  §  803,  n.  42. 

sureties  on  building  bond  held  not  liable  for,  to  his  employees,  §  764, 
n.  21. 

instance  of  contractor's  surety  held  liable  for  judgment  against  ob- 
ligee for,  S  124,  n.  65. 

when  surety  on  building  bond  liable  for  judgment  for,  against  prin- 
cipal, 8  751,  n.  24. 

PETITIONING  CBEDITOBS'  BOND— 

in  bankruptcy,  damages,  recoverable  under,  §  551. 

PHYSICIAN— 

promise  to  pay  for  treating  third  party  when  original,  §  67,  n.  65. 

PLAINTIFF— 

see  Pabties   Plaintdt,  Who  May  Sus. 
PLEA— 

of  statutory  notice,  and  release,  S  788,  n.  .25,  26. 

contradicting  sheriff's  return,  §  695,  n.  35. 
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PLEA,  contiiined — 

0/  non  est  factum,  evidence  admiasible  under,  i  818,  n.  82. 

in  suit  on  appeal  bond,  S  535. 

of  waiver,  S  831,  n.  40. 

in  action  on  suretyship  contract,  S  831. 

to  sci.  fa.,  S  289,  n.  25. 

of  suretyship  necessary  to  take  advantage  of  Georgia  statute,  §  829, 

n.  25. 
of  want  of  consideration,  requisites,  S  102,  n.  31. 
release  by  alteration,  S  446. 
of  release  by  extension,  requisites  of,  §  415. 
of  release  by  giving  time  must  state   facts  showing  knowledge  of 

suretyship  in  creditor,  S  412,  n.  26. 
of  giving  time  whether    need  allege^  without  surety's  eonsent,  S  397, 

n.  32. 
of  forgery,  requisites  of,  S  464,  n.  25. 
of  conditional  delivery,  requisites,  S  463,  n.  23. 
of  signature  without  authority,  requisites  of,  S  463,  n.  23. 
of  rdease  by  surrender,  requisites,  S   586,  n.  9. 
that  creditor  "received"  debt,  held  no  defence,  S  366,  n.  28. 
of  tecder  must  aver  readiness  and  willirgness  to  pay,  S  874,  n.  26. 
of  release  by  giving  time,  requisites,  §  376,  n.  32. 
in  action  on  criminal  recognizance,  S  581,  n.  2. 

PLEADING— 

statutes  relating  to,  in  suretyship  eases,  §  788. 

defence  of  release  by  misapplication  of  securities  good  at  law,  §  369, 

n.  7. 
averment  that  act  done  "in  official  capacity"  held  "a  mere  eonefai- 

sion,"  S  629,  n.  16. 
replication  that  order  discharging  surety  was  vacated  at  eame  ienn 

sufficient,  S  274,  end  note  14. 
averment  of  execution  is  averment  of  delivery,  {  34,  n«  87. 

POOLING   FITND— 

no  subrogation  to  right  in,  i  828,  n.  11. 

POOR  DEBTOR'S  RECOGNIZANCE— 

measure  of  damages  when  principal  bankrupt,  i  614,  n.  26. 
sureties  released  by  court's  refusal  to  act,  S  608,  n.  45. 

POSTMASTER— 

statute  as  to  application  of  payments  by,  i  372,  n.  17. 

acquittal  of  criminal  charges  no  defence  to  sureties,  §  767,  n.  31. 

effect  of  department  settlements,  S  826,  n.  5,  6. 

sureties  of,  liable  for  many  stolen  by,  S  677,  n.  34. 

sureties  of,  liable  for  profits  made  from  sub-tenants  of  poetoffiee, 

f  736,  n.  29. 
pleading  as  to  losses  by  money  orders,  S  736,  n.  80. 
moneys  obtained  from  defaulting,  applied  first  to  shortage^  then  to 

exonerate  sureties,  S  272,  n.  7. 
sureties  of,  not  liable  at  suit  of  individual,  §  737,  n.  32. 
application  of  payments  as  to  past  default,  S  653,  n.  45. 

PRACTICAL  CONSTRUCTION— 
see  also  Acts  of  the  Parties. 
by  acts  of  the  parties  only  when  writing  is  obscure  or  ambigiiooi» 

f  103,  n.  38. 
by  acts  of  the  parties,  i  107,  n.  70. 

PREFERENCE— 

whether  debtor  to  U.  S.  may  protect  sureties  by,  i  371,  n.  IS. 
surrender  of,  by  creditor,  held  to  release  surety  pro  taato,  |  481, 
n.  18. 
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PEEPAYMENT  OF  PRINCIPAL— 

see  also  Accsueratiom  of  Payusmts,  Altsbation,  Bniu>ZMo  Bonds, 
builder's  sureties  consenting  hy  conduct  not  released  hy,  S  750,  n.  19. 
whether  sureties  on  building  bond  released  hj,  S  750. 

PRESUMPTION— 

of  notice  that  debt  limit  has  been  reached,  §  739,  n.  4. 

that  creditor  will  not  violate  agreement  for  extension,  f  382,  n.  35. 

that  official  bond  delivered  at  its  date,  S  626,  n.  50. 

that  destroyed  bond  complied  with  statute,  §  625,  n.  49. 

that  official  has  on  hand  excess  of  receipts  over  disbursements  when 

new  bond  executed,  S  625,  n.  46. 
that  payment  released  by  creditor  was  of  face  value,  (  480,  n.  10. 
that  payments  applied  first  to  guaranteed  portion  of  debt,  S  103,  n. 

39;  S  277,  n.  87. 
that  guaranty  is  limited  and  not  continuing,  S  174,  n.  20. 
that  common  law  prevails  in  other  states,  §  162,  n.  65. 
that  demand  bond  is  given  creditor  in  payment  for  existing  debt,  not 

future  advances,  S  144,  n.  25. 
that  surety  on  guardian's  bond  consents  to  court's  discharge  of  one^ 

8   166,  n.   10. 
of  notice  of  lack  of  power  of  public  official  to  do  a  specified  thing, 

§  739,  n.  4. 
that  instrument  eealed  by  party  signing  it,  §  4,  n.  31. 
that  delivery  occurred  at  date  of  instrument,  §  34,  n.  84. 
when,  that  payee  of  note  knew  of  suretyship  of  maker,  S  42,  n.  55. 
from  failure  to  pay,  that  no  money  to  pay  with,  S  814,  n.  44. 
against  embezzlement  by  tax  collector,  S  814,  n.  43. 
against  forgery  or  alteration,   S   819,  n.  41. 

that  guaranty  contemporaneous  with  execution  of  note,  i  121,  n.  48. 
that  sureties  on  official  bond  know  duties  of  principal  for  which  bound, 

i  770,  n.  10. 
that  usurious  note  made  in  another  state  is  not  void,  §  258,  n.  12. 
that  guaranty  is  limited  and  not  continuing,  S  174,  n.  20. 
none -as  to  when  default  occurred,  §  653,  n.  45;  S  655,  n.  2,  5;  i  656) 

n.  7. 
that  money  collected  is  not  embezzled  but  remains  in  official's  hands» 

§   657,  n.  9. 
that  embezzlement  occurred  in  last  of  several  terms,  §  657,  n.  12. 
that  contract  complied  with  statute  of  frauds,  (  102,  n.  24. 
that  surety  consents  to  respite  of  fine,  §  396,  n.  20. 
that  guaranty  m^de  at  same  time  as  principal  contract,  S  103,  tl  35. 
that  guaranty  made  at  date  of  principal  contract,  S  28,  n.  89. 
that  seal  affixed  by  signer,  §  22,  n.  71. 
miscellaneous  in  suretyship  cases,  8  819. 

PRICE— 

see  also  Guarantob  of  Price. 

guarantor  of,  not  released  by  reduction  of,  §  140,  n.  77. 

PRINCIPAL— 

necessity  for,  $  4,  n.  27,  28. 

in  admuralty  may  be  liable  on  bond,  for  more  than  sureties,  S  126, 

n.  74. 
surety  controlling,  principal  treated  as  principal,  i  213,  n.  20,  p.  427. 
complete  disability  of,  may  release  surety  on  official  bond,  S  173. 
liability  to  co-surety  of  surety  who  becomes,  §  292. 
sureties  are,  as  to  each  other,  S  306,  n.  12. 
declarations  of,  when  evidence  against  surety,  S§  794,  795. 
how  may  take  a  partner  without  releasing  surety,  §  137,  n.  58. 
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PRINCIPAL,  continued— 

being  partnership,  change  of  members  releases  surety,  S  135,  n.  53,  54. 
already  bound,  when  need  not  sign,  S  170,  n.  12. 
cannot  assign  for  error  release  of  surety,  S  145,  n.  31. 
whether  failure  of  to  sign  obligation  releases  surety,  8  169-170. 
no  defence  to  suit  for  reimbursement  that,  was  a  mere  repres^tatifv 

of  real  party  in  interest,  §  250,  n.  22. 
cannot  under  statute  recover  usury  paid  by  surety,  S  258,  n.  11. 
money  recovered  from  defaulting,  applied  first  on  shortage;  second,  to 

exonerate  sureties,  S  272,  n.  7. 
eannot  purchase  surety's  land  at  execution  sale  for  the  debt,  8  24S, 

n.  7. 
cannot  withdraw  coUateral  deposited  applicable  to  debt,  8  239,  n.  39. 
when  liable  to  surety  for  costs  and  expenses  of  defending  suit,  88  235- 

238. 
executing  bond  after  execution  by  surety,  adopts  surety,  8  229,  n.  6. 
rights  of  surety  who  controls,  8  213,  n.  20. 
indemnified   surety  treated  as,   8   213,   n.   20. 
cannot  assign  for  error  that  surety  released,  8  1^5,  n.  31;  8  172. 
whether  consent  judgment  against  binds  sureties,  8  409,  n.  13. 
liability  of  surety  who  is  bound  as,  8  394,  n.  10. 
estoppel  of,  estops  surety,  8  465,  n.   30,  31. 
false  representation  that  another  would  sign  no  defence  to,  why,  8  450, 

n.  55. 
already  bound,  need  not  execute  bond,  8  170,  n.  12. 
unincorporated  association  may  be,   8  4,  n.   28. 
holding  two  offices,  liability  of  surety  of,  8  767,  n.  27. 
surety  becomes,  by  agreeing  with  principal  to  pay  debt,  §  49,  n.  52, 

53,  54. 
may  be  an  infant,  8  19,  n.  46. 
when  sureties  bound  though  contract  of,  void,  8  166,  n.  9 ;  {  19,  n.  49. 

PBmaPAL  DEBT— 

change  in  form  of  evidences  of,  held  not  to  release  indemnity  mort- 
gage given  to  surety,  8  239,  n.  40,  41. 

PRIVATE  CITIZENS— 

whether  may  sue  on  building  bond  required  by  public  authorities  with- 
out statute,  8  747,  n.  3. 

PRIVATE  CORPORATION— 

liability  of  obligors  on  official  bond  to,  8  767. 

whether  bond  of  official  of,  need  be  executed  by  principal^  8  170. 

n.  12. 
annual  bond  of  treasurer  of,  8  191,  n.  54. 
sureties  of  officers  of,  not  bound  by  his  reports,  8  799,  n.  15. 
sureties  not  liable  for  breach  of  duties  to  third  parties,  8  746,  n.  47. 

PRIVATE   CITIZEN— 

see  also  Parties  Plaintdt,  Official  Bonds,  Who  May  Sux. 
suit  on  official  bond  of  superintendent  of  streets  by,  instance  of, 
8    739,    n.    5. 

PRIVITY— 

surety  not  released  by  dealings  in  which  he  has  no  privity,  §  484,  a. 
28;  8  485,  n.  31. 

PROBATE  COURT— 

creditor   cannot   prove  claim  against   surety's   estate  before   breach, 
8  226,  n.  19,  21. 

PROBATE  COURT  SALE  OF  REAL  ESTATE— 

not  void  because  special  bond  informal,  8  17,  n.  30. 


